Contracts Maggs Fall 2006


IMPLIED PROMISES!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
May need to explain progression of claims, e.g. if this claim doesn’t hold, then P may try this.

NO duty of implied good faith in NEGOTIATIONS (only in performance and enforcement)

When there is sale of something (goods or services), look for IMPLIED warranty 

When party does something underhanded, claim breach of IMPLIED TERM OF GOOD FAITH/REASONABLENESS 

Don’t forget to be obvious: If P claims implied promise, D can say there was no implied promise!
If P doesn’t protest initially, D can argue WAIVER!

MODIFICATION is a very common defense 

When there are lots of DATES, use them as episodes and look for offer/acceptance

When there are lots of QUOTES, use them! 
^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^
Look for: 

1. P claims breach of contract 

a. D’s promise may be explicit or IMPLIED
i. Implied good faith to ACT 
2. D presents ALL POSSIBLE defenses 

3. P asks for remedy

4. D argues for limitations on remedy 

1. P claims D is unjustly enriched ( RESTITUTION 

2. D argues all possible defenses

a. Volunteer, officious intermeddler, OTHER REMEDIES

1. P wants to rescind, relying on infancy, misrepresentation, mutual mistake, etc.

2. P wants original condition to be restored

3. D wants EQUITABLE RESTITUTION 

4. P relies on assurance during negotiations ( breach of assurance (Red Owl)
5. D  knew P would rely on assurances 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^
A contract is enforceable when:
1. Assent

2. Offer

3. Acceptance

4. Basis for Enforcement
a. Consideration

i. Promise or performance 

1. promise – must entail commitment express or implied in law or fact

2. promise to forbear – must be based on honest and reasonable belief in claim

ii. Bargained for in exchange 

1. P’s performance cannot be rendered before or after the promise is made (because then it has not been bargained for)

b. Reliance

c. Moral Obligation 
5. Definiteness 

6. Statute of Frauds

7. Promise is not unenforceable for any reason
8. Form contracts 

a. Adequate notice

b. Strict construction

c. Public policy/unconscionability  

9. *Alternative bases for recovery – restitution*

10. *There may be liability despite incomplete negotiations* 

11. Options for recovery 
^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

Assent
1. Court will not enforce if P actually knew or a REASONABLE person would have known that D was not assenting to be bound; do NOT care about what was actually intended 

i. TEST:

ii. P knows D did not assent to be bound

iii. Reasonable person would know that D did not assent to be bound

b. Lucy v. Zehmer – Zehmer enters into contract whereby he agrees to sell Farm to Lucy.  D thought it was just a joke.  P honestly believed that D was assenting to be bound.  HELD: reasonable person could have believed D was assenting to be bound. 
c. Also note: Parties can prevent courts from enforcing promises by way of GENTLEMEN’S AGREEMENT which specifies that no contractual liability should follow from document
Offer
1. Manifestation of willingness to enter into bargain, conditioned upon offeree’s acceptance.  NOT an offer if the other party knows or REASONABLE person would have known that the potential offeror does not intend to make offer until he has made further manifestation of intent. 
i. TEST:

ii. P knows there is no offer OR

iii. Reasonable person would know there was no offer
b. Generally:

i. Owen v. Tunison –D says, “It would not be possible for me to sell land unless I was to receive $16k.”  P takes this as offer and sends notification of acceptance.  D tells P he doesn’t want to sell; this was all preliminary negotiations. HELD – for D.  There was no offer.  Such general language was an advertisement.  D does not manifest willingness to sell.  Reasonable person standard applied.  
ii. Harvey v. Facey – P interested in property.  Asks D what lowest cash price is.  D responds with price.  P wants to enforce this as contract.  HELD – for D.  Reasonable person would know that D made no offer here.  D only gave price, did not indicate that he was willing to sell.  P made offer to buy, but D did not accept.  
c. OPTION CONTACTS

i. Must have all elements of contract in order to be enforceable (e.g. I’ll give you $5 if you keep the option open for 2 days).  Even if consideration is a peppercorn, probably OK so long as you purport to have consideration. 

d. Price quotes are NOT offers (but rather preliminary negotiations)
i. Cf. Fairmont Glass Works v. Crunden-Martin – P asks for lowest price for goods.  D response with quote “for immediate acceptance.”  P accepts.  D backs out saying that they are sold out.  HELD – Reasonable person would know that quote “for immediate acceptance” was an offer, and P accepted so there was a contract.  Context of transaction reveals that D made an offer. 
e. Advertisements are NOT offers (they are invitations by seller to buyer to make offer to buy, preliminary negotiations) unless, upon consideration of objective intention and surrounding circumstances, the offer is:

1. Clear

2. Definite and explicit

3. Leaves nothing open for negotiation 

ii. OTHER EXCEPTIONS:

1. Limited quantities 

a. Lefkowitz v. Great Minneapolis Surplus Store – D publishes ad that says first customer of the day will receive a lapin stole for $1.  P (man) arrives and is refused because ad was intended for women only.  HELD – ad was an offer.  Offer was clear, definite, and left nothing open for negotiation.  
Termination of Offer
1. Offer terminates when:
a. Lapses because of passage of time

i. If no time specified, reasonable passage of time determined by circumstances 

b. Offer has been revoked (manifestation of desire NOT to enter bargain) by offeror prior to acceptance – effective upon RECEIPT by offeree 
i. Direct revocation
ii. Indirect revocation – when offeree receives information that lets him know hat the offeror no longer wants to go through with deal

1. Dickinson v. Dodd – Dodd offers to sell land to Dickinson.  Dickinson finds out that Dodd has agreed to sell to someone else.  Dodd tries to accept after he receives this information.  HELD – for D.  
iii. Unless option contract – option contract MUST HAVE CONSIDERATION (e.g. I’ll give you $100 to keep the offer open)
1. Cf. Dickinson v. Dodd – Dodd’s promise to keep offer open was NOT enforceable because there was no consideration for the promise, thus Dodd was free to revoke at any time. 

c. Offer has been rejected by the offeree

i. Counter-offer is rejection, even if it is a purported acceptance – mirror-image rule 

1. Minneapolis and St. Louis RR v. Columbus Rolling – facts too confusing!

2. Sometimes something that seems new is really just articulation of something that was IMPLIED in original offer, e.g. Fairmont Glass when Fairmont included “jars to be first-quality goods,” this was implied in original

d. Offeror has died (assumed revocation at death; NO communication necessary) unless:
i. Option contract 

1. Cf. Earle v. Angel – aunt promises nephew $$ if he attends her funeral when she dies.  Nephew does, but executor refuses.  If Earl accepted by PROMISE, then promise was made before aunt’s death ( enforceable.  If Earl accepted by PERFORMANCE, then he did not accept until AFTER she died, so then offer was revoked at her death.
Acceptance – effective upon DISPATCH (unless option contract; then acceptance upon receipt); cannot overtake telegram – neither offeror nor offeree has power to reject/revoke once offeree has dispatched (whether received or not – Mailbox Rule)
2. How did the offeror want offeree to accept?
a. Complete performance: Presumption of NO NOTICE 
1. Did offeree completely perform?

2. Did offeror require notification of acceptance?

3. Did offeree notify?

ii. Carlill v. Carbonic Smoke Ball – D’s advertisement promises $ to anyone who still has flu after using product.  This is offer inviting complete performance.  HELD – for P.  Need to consider character of transaction.  D did not require notification.  P’s performance is sufficient to constitute acceptance. 
b. Promise to render complete performance: Presumption of NOTICE 
i. Did offeree make explicit promise?

1. Did offeree give notice (unless waived)?

ii. Did offeree make implicit promise? (usually by starting work)
1. Did offeree give notice (unless waived)?

a. Cf. White v. Corlies Tift – P is builder, D wants office remodeled.  D writes, “if you can finish in 2 weeks, you may begin at once” = OFFER.  They want promise to perform.  P purchases material; does NOT begin work in office.  D wants to back out.  HELD – for D.  P needed to NOTIFY of acceptance.  D is not bound when manifestation of acceptance is not proper considering circumstances and manifestation is not made in reasonable time.  P did nothing to indicate acceptance to D.
c. Silence cannot be acceptance unless:

i. Offeree takes services/uses offered property OR

ii. Offeror says silence is acceptable OR
iii.  prior dealings make silence an acceptable method of acceptance.

1. Hobbs v. Massasoit Whip – P sent products, D accepted products and sent payment in return even though there was no contract.  HELD – Silence + retention of product + unreasonable length of time = acceptance. 

d. Counter-offer is REJECTION (see above)

e. Option contracts – acceptance only effective upon receipt by offeror. 

f. If the offeree attempts to cancel acceptance and the offeror RELIES on that, the offeree is estopped from acceptance 
3. Cases:

a. International Filter v. Conroe Gin –P’s agent gives D offer for proposal to furnish water softener.  Filter provides form and then that form becomes D’s “offer” to buy if they want.  “Becomes a contract when accepted by purchaser and approved by P…Submitted for prompt acceptance.” This is PRELIM NEG (includes waiver of notice of acceptance).  D ‘accepts’ by making OFFER to BUY.  They (buyer) want seller’s promise to perform by providing filter.  P approves offer = acceptance of offer. P acknowledges acceptance = notification of acceptance.  D then tries to back out; no longer want filter.  HELD – for P.  There was offer and acceptance.  Only issue of NOTICE.  D waived notice via line in P’s form: “offer shall become contract when approved…” ( waiver of notice.
i. RULE: If the offer invites acceptance by making a promise, notice of acceptance is required unless waived 

b. Ever-Tite Roofing v. Green – D want re-roofing.  P roofing co. provides form.  D takes form and makes P offer to purchase their roofing services, binding upon acceptance by P OR upon initiation of performance.  D makes offer.  P checks into D’s credit.  After 9 days, P goes D’s home to start work.  Find there is another contractor doing work.  HELD – for P.  P accepted offer when they LOADED the trucks.  Contract was binding before D gave notice that they wanted to back out. (Ds could have argued performance doesn’t start until they hammer nail into roof, which is what they’re getting paid for; not getting paid to travel to do work).
i. Offeree may accept by making promise to perform either expressly with words or implicitly through conduct, often by initiating performance.

c. Allied Steel v. Ford Motor – Ford sends offer to buy to Allied Steel.  Offer includes sweeping indemnity clause.  They invite acceptance by a promise.  “Acceptance SHOULD be executed by acknowledgement copy which SHOULD be returned to buyer.”  HOWEVER, Allied just begins work, and formal ‘acceptance’ is not received until much later.  HOWEVER, Ford believes that Allied accepted when they started work.  For indemnity purposes, issue was when acceptance occurred.  HELD – for Ford.  Acceptance occurred when Allied started work. 
i. RULE: If an offer merely suggests one acceptable method of acceptance, this does not preclude other methods of acceptance. 
d. Also note: businesses want customers to make “offer” to buy so that the business can control the transaction and accept offer or not.  
^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^
Basis for Enforcement

1. Consideration

a. ELEMENTS:

i. Promise or performance – action or forbearance 
1. Abandonment of legal right/restriction of legal freedom in the present (or promise to the in the future)
a. Hamer v. Sidway – Uncle promises $ if P will abstain for some years.  P does, P sues estate for $.  HELD – P restricted his legal freedom of action = performance ( consideration 

2. D may argue: Promise to forbear based on invalid claim and P did not have honest/reasonable belief in claim.
i. Cf. Fiege v. Boehm – D argued P didn’t really give anything up because the claim was invalid and she didn’t have honest and reasonable belief in validity of claim.  HELD – P did have honest and reasonable belief AND she did forbear ( performance ( consideration 
3. Promise as consideration – must impose express or implied commitment to act or forbear in a specified way
a. D may argue: there is NO commitment ( illusory contract ( no consideration
i. Strong v. Sheffield – D signs promissory note.  P promises to hold onto note until he wants to collect money.  D claims no consideration.  HELD – for D.  P didn’t really commit to anything.  He could have immediately requested payment therefore there was no promise to forbear.  Therefore, NO CONSIDERATION.  P did not give any promise or performance in exchange for D’s promise in the promissory note.
b. Implied in law

i. Mattei v. Hopper – P wants to build shopping center; wants to buy D’s adjacent land.  Enter into agreement contingent upon P finding stores interested in leasing storefronts.  D later refuses to sell.  D argues there was no real commitment on P’s part because of contingency related to lessees ( illusory.  HELD – for P.  There was commitment implied in law that P would act in good faith and thus was committed to transaction.  Duty of performance conditioned on satisfaction can be consideration when there is legally implied commitment of good faith.  
c. Implied in fact 

i. Wood v. Lady Duff-Gordon – Lady Duff hires P as agent, giving him exclusive rights and promising him ½ of all profits he generates.  P sues.  D argues P did not commit himself to do anything.  HELD – for P.  He made implicit promise to make reasonable efforts to get new business and generate profits.  Without the implied promise, this business transaction would have been inefficacious.  

ii. Bargained for in exchange for the D’s promise – sought by promisor/given by promisee 
1. Fiege v. Boehm – P alleges D promised to pay for child so long as she did not bring bastardy charges against him.  In fact, D was not father ( he argues no consideration because forbearance was based on INVALID claim; she wasn’t really giving up anything and she did not have honest and reasonable belief in validity of claim.  HELD – forbearance is consideration because:
a. It was sought by D and given by P (bargained for)

b. P had an honest and reasonable belief in validity of claim

2. D may argue: There was no bargain but rather a promise to make a gift 
a. (Williston says benefit to promisor and detriment to promisee may SUGGEST that there was a request for consideration and the giving of consideration).

i. Feinburg v. Pfeiffer – P works for many years, D promises to pay $/month for rest of life after retirement.  D stops paying. HELD– for D; there was no bargain.  This was just a promise to make a gift. 
1. PAST SERVICE – not bargained for; had already been received at time of promise therefore not given in exchange
2. SUBSEQUENT SERVICE – not bargained for because D did not seek subsequent service; has given after promise and thus was not given in exchange 
3. RETIREMENT – not bargained for because D did not seek retirement.  

ii. Mills v. Wyman – P takes care of D’s son.  D’s son dies.  D promises to repay P for costs.  D later reneges.  HELD – for D.  Action had already been performed.  There was NO BARGAIN.  This was a promise to make a gift.
iii. Kirksey v. Kirksey – D promises widowed sister-in-law land and home if she will visit him.  He performs for a while and then reneges.  HELD – for D.  This was conditional promise to make a gift.  D did not seek P’s actions in exchange for his promise.  NO BARGAIN.
3. Special cases (does not follow traditional bargain theory)
a. Employee agreements, the consideration for which is actual continued employment given by employer 
i. Central Adjustment v. Ingram – Ds sign non-competition agreement few months into employment-at-will.  They violate.  P sues.  HELD – D’s promise not to compete was given in exchange for actual employment at CA. 

b. Rules governing consideration 
i. NO PEPPERCORNS – consideration cannot be of trifling value; this would be a sham; the object was not really sought and given in exchange.  Then the transaction is really just a gratuitous promise that the parties try to make enforceable with token payment  
1. D may argue: P’s consideration was INADEQUATE ( inadequacy is so gross that it is unconscionable, e.g. McKinnon v. Benedict – D bought resort, P owned adjacent land.  P wanted injunction.  D’s say NO CONTRACT because consideration inadequate. 
ii. BEN/DET to parties is IRRELEVANT – P’s consideration does NOT have to be a detriment to P or benefit D.

1. Hamer v. Sidway – Sidway tried to argue that P actually benefited from abstaining and Uncle may not have benefited at all.  HELD – Ben/det to parties is irrelevant.  
2. Reliance – promissory estoppel; Restatement 2nd §90 – when there is an agreement 
a. ELEMENTS:

i. D made a promise
ii. D could reasonably expect P to take action

iii. P took action

iv. P’s action was induced by D’s promise

v. Enforcement of promise is necessary to prevent injustice 

b. Feinburg v. Pfeiffer – P argues there was consideration for company to pay $/month because of RELIANCE.  HELD – for P.  there was reliance
i. D made promise to pay $/month

ii. D could reasonably expect that P would take action because she was nearing retirement

iii. P retired after 18 months (did take action)

iv. Retirement at that time was induced by promise 
1. Pfeiffer Co. would argue that P would have left anyway

v. Necessary to prevent injustice   
c. Cohen v. Cowles Media Company – P gives reporters story conditioned on their promise to keep his ID confidential.  Editors of paper print name.  P sues for breach of contract.  HELD – for P.  There was reliance; P relied on promise of anonymity 
i. Ds argued that remedy was not necessary to prevent injustice 
3. Moral Obligation – some courts will enforce D’s promise to pay P money in recognition of material benefit P conferred on D
a. PRO

i. Webb v. McGowin – Webb works for McGowin; Webb saves McGowin’s life (without request) at great detriment to himself.  McGowin agrees to pay weekly sum for rest of life.  D’s estate stops payment after he dies.  HELD – The material benefit P gave to D which improved and preserved the property of D is sufficient consideration for D’s subsequent promise to pay for life.  Promise to pay was NOT gratuitous.  D was morally bound and he did subsequently affirm that obligation with promise to pay.
1. ANALYSIS (from §86):

a. Necessary to prevent injustice
b. Material benefit was not conferred as gift

c. Promise to pay is not disproportionate to benefit received 

b. CON

i. Dementas v. Estate of Tallas – P renders personal assistance to D over 14 years.  D dictates memo to P saying he owes him $50k for his help, but never changes will.  P sues estate.  HELD: for D.  No consideration here.  Promise was made subsequent to services received, so past service is not consideration.  No reliance here.  No moral obligation because:

1. NOT necessary to prevent injustice

2. Material benefit WAS conferred as gift

3. Promise was arguably disproportionate because all P did was pick up mail, groceries, etc. 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

Requirement of DEFINITENESS (courts reluctant to find unenforceable because of indefiniteness) 
1. Contract terms are reasonably certain when:

i. Basis for determining BREACH OR
ii. Appropriate remedy for breach 

b. Varney v. Ditmars – P sues employer because employer promised to pay “fair share of profits.” HELD – for D.  Indefiniteness; “fair share” is pure conjecture 
c. Cf. Toys, Inc. v. Burlington – P wants to renew lease; has different understanding of “prevailing rate” for rent.  P sues D for breach of contract.  D tries to argue that lease agreement was TOO INDEFINITE.  HELD – for P.  Contract was definite enough.
2. LESS definiteness required when P is relying on PROMISSORY ESTOPPEL (Red Owl) 
^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

Compliance with STATUTES OF FRAUDS (asserted by D to get out of enforcement of contract)
a. Marriage – when the consideration for a promise is the promise to marry
i. EXCEPTION: mutual promises to marry
b. Year – any promise that cannot possibly be fully performed in one year makes ALL promises unenforceable unless there is writing (e.g. promise to employ for 5 years) [If B hires D for 5 years if D lives that long, this implies performance is either working for 5 years OR working for as long as he lives ( could possibly be performed in 1 year ( NO writing needed].
1. possibility that promise might terminate within a year does NOT mean there is complete performance ( still NEED writing 
2. EXCEPTION: once 1 party completely performs, you do not need signed writing
ii. Coan v. Orsinger – P has oral agreement with D that P will be employed by D until he completes law school OR is obliged to discontinue.  P is fired, sues D.  D asserts statute of frauds because it’s not possible for law studies to be completed in 1 year.  Early termination is possible, but complete performance is not ( need writing ( no writing here ( unenforceable.  HELD – for D.  No contract because of statutes of frauds. 
c. Land – promise to buy or sell land 
i. EXCEPTION: when the seller conveys the land, you do not need signed writing 
ii. EXCEPTION: when buyer has partially performed/substantially relied on seller’s promise to sell by making improvements or taking other substantial action
1. Johnson Farms v. McEnroe (below)
d. Executors – promise by executor of estate to pay debts of decedent’s estate on his own 
e. Goods – promise to buy or sell goods > $500
f. Suretyship – promise to pay another’s debt.  Promise is between surety and the CREDITOR (not the person that’s in debt).
3. What needs to go into a SIGNED WRITING:
a. Writing – even if it’s lost, can still testify that it existed at some time 
b. Essential terms of promise with reasonably certainty (definiteness requires elements necessary to determine breach and remedy)
c. Signed by person who’s promise is being enforced (D)
i. Pretty much anything counts as signature
4. What can P do to challenge D’s assertion of Statutes of Frauds?
a. Promise does not fall within statute of frauds
b. The writing is satisfactory
c. D is equitably estopped from asserting SoF because he said he signed the contract and P relied on that statement 
d. For land, P can assert substantial reliance/partial performance
i. Johnson Farms v. McEnroe – P relies on D’s promise to keep option open for sale.  P has land platted (reliance).  D refuses to give the rest of the land promised.  D asserts SoF.  P asserts partial performance to remove from SoF.  HELD – for P.  
1. Partial payment + substantial improvement to land consistent with oral contract ( removal from SoF.
e. ***(20 states) P can assert reliance/promissory estoppel generally (necessary to avoid injustice)***
i. Monarco v. LoGreco – Grandpa promises to put P in will if he lives and works on the farm.  P does this.  Grandpa then decides to give $$ to another guy instead.  P sues.  HELD – for P.  Under CA law, estopped from asserting SoF when:
1. P has been induced to seriously change position in reliance/unconscionable result ( injustice 
2. promisor received benefit of P’s service and would be unjustly enriched 
f. P can admit unenforceability and ask for restitution 
^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

Promise may be UNENFORCEABLE because of: infancy, mental infirmity, public policy, duress, misrepresentation, mistake, or unconscionability.  
May be asserted by D as a defense to prevent enforcement 

May be asserted by P (Ortelere/Keifer) as basis for RESCISSION (essentially acknowledging there was a contract, but I want to get out of it, therefore court should restore status quo).
**When P asserts as basis for rescission, must provide equitable restitution to D for any benefit received
1. Drunkenness – voidable when person has drowned reason, memory and judgment 

a. EXCEPTION–when can understand nature/consequences of transaction (Lucy v. Zehmer). 

2. INFANCY – defense against enforcement OR basis for recission (after transaction has occurred) 
i. Keifer v. Fred Howe Motors – P lies and says he’s over 21; buys car.  He has trouble and wants to sue to recover price of car.  P argues contract is VOIDABLE/wants to RESCIND contract.  HELD – for P.  P gets $$ back for car.  Majority held car is NOT necessary and emancipated infants are NOT any more responsible for contracts than un-emancipated. 
b. VOIDABLE by person under 18 for reasonable time after age of majority 
c. Restitution is required UNLESS subject matter is unavailable

d. Restitution is required for NECESSARIES if infant is EMANCIPATED 

3. Mental Infirmity 

a. VOIDABLE when:

i. Traditional test – person cannot understand nature and consequence of transaction

1. Cf. Cundick v. Broadbent – P agrees to sell ranch to D for much less than market value. P’s wife alleges he was mentally incompetent and D took advantage of him. HELD – for D.  P was not mentally incompetent. He could understand nature and consequence of transaction (evidence that after initial agreement, P and D met to renegotiate). 
ii. Modern test – person cannot act in reasonable manner with respect to transaction AND promisee has/should have notice of person’s condition 

1. Cf. Ortelere v. Teachers’ Retirement Board – P has nervous breakdown ( on leave.  She changes retirement fund plan.  When she dies, husband sues, saying decision should be set aside because she was mentally incompetent.  D WAS AWARE of her condition.  HELD – for P.  
4. Public policy – VOID when:
a. Enforcement would violate public policy, e.g. promise to commit a tort or crime. 
i. Cf. Black Industry v. Bush – P sues D for breach of contract. D is supplier of goods.  D alleges P is war profiteering ( violation of public policy ( contract is VOID.  HELD – NO violation of public policy; contract enforceable. 

5. Duress – promise induced by improper threat that leaves promisee with no reasonable alternative. Threats include threats to commit crimes/torts/break existing promise in bad faith (e.g. fire someone).  Victim may RESCIND
a. LIMITATIONS:

i. Victim must resist
ii. Threat must be substantial, i.e. to business interest, life and limb

iii. Cannot be threat of lawful act (unless threat to break promise in bad faith). 

6. Misrepresentation: VOIDABLE when: 
a. False statement of fact (NOT opinion) ( D can argue it was opinion/PUFFING
b. Misrepresentation must be MATERIAL 

c. Likely to induce reasonable person to manifest assent to contract
d. Victim must exercise some degree of diligence 

e. Victim justifiably relies on misrepresentation 

7. Active concealment 
8. Non-disclosure: generally, NO LIABILITY 
i.  Swinton v. Whitinsville Savings Bank – D sells home to P even though D knew was infested with termites and P could not readily observe. HELD – for D.  Bare non-disclosures are permitted. 
b. VOIDABLE when: 

i. Statutory disclosure requirement

ii. *Half-truths*
1. Kannavos v. Annino – D sells property as multi-family dwelling even though it was in violation of building code.  P finds out about code after purchase, wants to rescind.  HELD – for P.  ½ truth. Because D divulged what they did, they were bound to reveal more.  
iii. *Confidential relationship*
9. Modification without consideration – duties under existing contracts cannot serve as consideration for new promises. Promise by one part to modify existing contract by unilaterally assuming additional duties lacks consideration. 
i. Alaska Packers v. Domenico – Seamen (Ps) agree to do work.  When at site, demand more $$ for work; D had no other alternative so had to agree to hire wages.  Upon return, D refused to pay greater amount, P sued.  HELD – for D.  2nd ‘contract’ for higher wages is unenforceable because there was no consideration given by seamen; they were already obligated to perform work, and they gave nothing else in return for promise of more $$.
b. LIMITATION – If parties cancel existing contract and create totally new one, that new contract is enforceable.

i. Schwartreich v. Bauman Basch – P contracts with D for work.  P gets better offer.  P and D rip up old contract and create new one for higher wages.  D fires P later.  P sues for lost wages at higher rate; D only wants to pay original wages. HELD – for P.  There was a new, enforceable contract. 
c. LIMITATION – (25 states) modified, new promise without consideration may be enforced if there are changed circumstances that make modification fair and reasonable.

i. Watkins v. Carriq – P agrees to excavate.  P and D agree to price.  Rock ( more costly to P.  P/D agree to NEW price.  D argues should not have to pay higher price because modification with no consideration, but he consented to it initially and did not protest. HELD – for P.  Modified contract enforceable given circumstances. 
10. Mutual mistake – VOIDABLE by party that is aggrieved by mistake when:
a. Mistake at time of FORMATION 

b. Mistake of FACT (not poor prediction)

i. Cf. Wood v. Boynton – P finds rock.  Brings to D.  He makes poor prediction. Later find out it’s uncut diamond.  HELD – for D. This was poor prediction, NOT mistake of fact. 
c. MUTUAL
d. Mistake about BASIC assumption

i. Sherwood v. Walker – D sells cow to P under assumption that cow is sterile. Later find out cow is not sterile. HELD – for D (seller).  Sterile cow is substantially different from fertile cow. 
e. Material effect on transaction

f. Aggrieved party does not bear risk of mistake 

i. Stees v. Leonard – D agrees to build on Ps’ land.  Tries twice, falls twice.  Soil was quicksand!  HELD – for P.  D has to build.  D bore risk of mistake. 
11. Unilateral mistake (25 states) – VOIDABLE when: (THINK when material misrepresentation) 
a. Basic assumption
b. Material effect

c. Enforcement would be UNCONSCIONABLE or

d. Other party had reason to know mistake was perpetuated
12. Unconscionability – terms/contract unconscionable at time contract was formed  

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

FORM contracts and other widely-used contracts (e.g. employment agreements) –This comes up when party acknowledges they have a contract, but they want to get out of a particular term (exculpation term)
1. Rules that govern form contracts:

a. Adequate notice/assent – if you do not have notice of terms in a form, then you CANNOT give assent.  You must have reason to believe that like writings are regularly used to embody terms of agreement.  
i. Klar v. H & M Parcel – P sends package to package service (D).   There is exculpation terms on stub.  D sends package to someone else; P sues D.  D says they are not responsible because of exculpation term.  HELD – for P.  P was not aware of particular term and therefore did not assent. D is responsible. 
b. Strict construction – if you read term very strictly, may find it doesn’t apply to particular situation. In case of ‘ambiguity,’ contract is construed against the drafter. 
i. Galligan v. Arovitch – exculpation term in lease.  P falls on lawn, sues D. Lease included exculpation terms for hallways, etc.  Lawn was not included.  HELD – for P.  D is liable for injury.  Sidewalk is different than lawn.  Even though this construction clearly goes against intent of drafter, court takes meaning that disfavors drafter.  
c. Public policy/unconscionability 

i. Traditional conception – enforcement would harm public interest; concert for 3rd parties, NOT for parties to the contract 
1. O’Callaghan v. Realty – P is injured.  Sues D landlord for negligence. There was broad exculpation term in lease. HELD – for D. This does NOT violate public policy because it only affects these parties ( private concern. 
ii. Alternative conception – focuses on fairness between parties to contract 
1. Henningsen v. Bloomfield Motors – P buys car. Wife gets injured when steering wheel comes off.  P sues Chrysler Corp. Warranty on back of sales contract says Chrysler is only responsible for defective parts within certain time or mileage.  P wants to get out of this term.  HELD – for P. Term violates public policy. It’s PUBLIC because such a term in one everyone’s contract AND it violates public policy because it allows Corp to use unequal bargaining power to overreach customer ( unfair outcome.
a. TODAY, court could just say contract is UNCONSCIONABLE because this has become way to prevent enforcement of term on its own
^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^
Restitution as an alternative basis for recovery (to prevent unjust enrichment) 

4. In order for P to recover, must show:

a. D was enriched

b. D’s retention of benefit without reasonable compensation would be unjust.

c. There are no other remedies available

5. When D has been unjustly enriched at P’s expense, P is allowed to recover reasonable value of benefit received.  

a. Cotnam v. Wisdom – P in street wreck ( unconscious.  D operates unsuccessfully ( P dies.  D sues for services rendered as surgeon.  P refuses.  HELD – there was unjust enrichment (contract implied in law).  Implied contract demands remedy, reasonable compensation for services rendered.  This rule encourages doctors to offer 

i. Also note: generally, when someone gratuitously offers assistance to imperiled person, no compensation required unless service was extremely burdensome. Services rendered in professional/business capacity are also excepted and generally require compensation.

6. D may argue there was NO unjust enrichment because:

a. Officious intermeddler – volunteering services when they are not asked for or needed.  

b. Volunteer – conferred benefit with no expectation of compensation 
c. There was no expectation of compensation 

d. Other remedies available, e.g. contract or tort remedy 

i. Callano v. Oakwood Park Homes – O builds home for Man.  Man orders shrubs from C. C plants shrubs unbeknownst to O.  Man dies.  O sells home with shrubs to another family.  C sues for cost of shrubs, asserting contract implied in law.   HELD – for D.  No restitution because P can seek remedy against estate of Man.  There is another remedy ( cannot invoke implied contract when C did have a contract with Man. 

7. Restitution may be denied or limited when:

a. The benefit was conferred as a result of mistake and the circumstances have changed such that it would be inequitable to require innocent recipient to make full restitution, e.g. if recipient spent money in good faith.

8. Special cases:

a. *When a P rescinds a contract, the D is entitled to equitable restitution for value of benefit conferred by D on P*

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

General Rule: there is NO LIABILITY until there is a contract

1. EXCEPTION – breach of assurances made during negotiations 
1. Reliance on offer even before acceptance can be substitute for consideration ( DAMAGES 

a. Elements (Hoffman v. Red Owl)

i. Was promise one that promisor should have reasonably expected promisee would rely on?

ii. Did promise induce reliance?

iii. Can justice be avoided ONLY by enforcement of promise, e.g. damages?

b. Drennan v. Star Paving – D is subcontractor.  D gives P, a primary contractor, bid for lowest price on component of job.  P relies on D’s bid.  D’s bid to P was really an offer.  P goes to accept D’s offer, but D immediately revokes. HELD – for P.  P’s reasonable reliance on D serves as substitute for consideration.  There was an implied option contract because D could reasonably expect and in fact had interest in P relying on their bid.  D must pay damages.

i. Implied promise NOT to revoke offer 

2. Does NOT require that all essential details of proposed transaction be decided upon.

3. Damages only to prevent injustice 

a. Hoffman v. Red Owl Stores – P relies extensively on D’s assurances in negotiating opening of franchise.  Negotiations fail.  P sues for breach of promise and assurances during negotiations.  HELD – for P.  Limited damages awarded. 

i. Breach of assurances during negotiations 

4. Enforceable agreement to negotiate in a particular manner
a. Elements (Channel Home Centers v. Grossman)

i. Both parties manifest intent to be bound
ii. Terms of agreement are sufficiently definite to be enforced

iii. There was consideration – letter of intent to lease helped him get other leases 
^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^
REMEDIES FOR BREACH  

A. SPECIFIC PERFORMANCE  

1. Specific performance: order directing D to do what he promised.  Exceptions: 

a. damages would be adequate remedy

b. bargain is unfair or consideration is grossly inadequate at time contract was made.  McKinnon v. Benedict

2.
Damages not adequate if:



a.
Damages could not be proven w/ reasonable certainty



b.
Contract involves rare goods f/ which suitable substitute cannot be found



c.
Likelihood that damages could not be collected



d.
Damages are not an adequate remedy f/ breach of contract to sell land
B.  
DENYING SPECIFIC PERFORMANCE


1.
Limits on Availability/Equitable Remedies

a. Equitable remedies

· Specific performance: forcing one to do what he promised to do  

· Injunction: preventing person f/ doing something

· Rescission: rescinding the contract, i.e. restoring status quo.  P must first make restitution.

· Restitution: D restores value lost to P by paying him $$

· McKinnon v. Benedict: P gives interest-free loan to D, in exchange f/ promise not to make major changes to land.  Offers to help find D get business for camp but does virtually nothing.  D sells camp but builds trailer park.  P wants specific performance (no more trailer park).  Court: contract grossly unfair to D, he sacrificed ability to improve land, P’s help worthless 
· Tuckwiller v. Tuckwiller: P promises to take care of elderly landowner f/life, in exchange f/ right to farm.  3 days later woman becomes ill and dies before will changed.  P wants specific performance.  D: P should only get reasonable value f/ services rendered, and not specific performance.  Court: consideration adequate at time of signing 
B. MONEY DAMAGES: EXPECTATION, RELIANCE AND RESTITUTION  

1. Restat. § 346: In general, Injured party always has the right to damages unless claim has been suspended or discharged.  Damages are general remedy.

2. Definitions:

· Expectation Damages = putting P in same position had D kept promise.  Giving P lost expected profit.  P always has right to expectation damages.  

· Restitution Damages = Recovery for benefit promisee conferred on promisor during performance of contract.  Key is how much D benefited 

· Reliance Damages = Putting P back in same position would have been in if never entered into contract.  

· Nominal Damages = P proves D breached contract but cannot prove damages. Symbolic award ($1 or 6 cents)


3.
Expectation interest – gives promisee “benefit of the bargain”

b. Loss in value = difference between what D promised and what D delivered. 

c. Other loss = any incidental or consequential harm caused by D’s breach  

d. Cost avoided = difference between cost P expected in performing and cost P actually incurred

e. Other Loss avoided = losses that would have been incurred as incident to, or consequence of P’s performance, but were not incurred because of the breach

Loss in Value     +     Other Loss    –   Costs Avoided   –  Other Loss Avoided

[what D promised – what D delivered]                     [costs P expected – costs P incurred]


· Sullivan v. O'Connor: Botched nosejob for professional entertainer. D: damages    should be based on restitution interest.  Court: P entitled to more than restitution; to recover for worsening of condition, pain/suffering due to third operation (she would have suffered during first two anyway), out-of-pocket expenses.  Either reliance or expectancy is appropriate.      
C.   EXPECTATION DAMAGES AND INCENTIVES ("EFFICIENT BREACH")

1. Efficient breach: breach of promise where some people improved, and nobody is worse off.  Cheaper f/ D to breach and pay expectation damages than to perform.  

· Berkley v. Naval Institute: Berkley under contract to publish in Oct. Choices: (1) Don’t breach, publish in Oct., no extra profit but no damages; or (2) Breach, publish in Sept., make $100,000 profit, pay $40,000 in damages

D. 
LIMITATIONS ON DAMAGES
· Avoidability

· Uncertainty

a. Fact

b. Extent

c. Value

· Unforseeability

· Incomplete/defective performance 

1.  
Avoidability
a. Restat § 350: Damages not recoverable f/ loss which injured party could have avoided without undue risk, burden or humiliation  

b. P can avoid damages either through ceasing performance (Luten) or making alternate or substitute arrangements (Parker)

· Rockingham County v. Luten Bridge: P contracts w/ D to build bridge, cancels after $1900 work done.  D finishes bridge, then sues f/ $18K due.  Court: cannot pile up damages if notice of breach given.  For expectation damages, use costs at breach, not completion. D has duty to mitigate avoidable damages, otherwise would inflict damage on Rockingham w/o benefit to Luten (can only recover profits anyway).
c.
Constructive service: one’s willingness to be employed f/ full term of contract allows recovery f/ whole length of contract if breach occurs.  Constructive service added to actual service in assessing cost incurred if P couldn’t find comparable employment through reasonable efforts.   
· Parker v. Twentieth Century-Fox: D breached contract w/ P f/Bloomer Girl.  P sues f/ constructive service f/ $750K of 7 months promised work. D offers another movie, Big Country Big Man.  D: P breached duty to mitigate damages since D offered her alternative. Court: alternative not comparable (couldn’t choose director, not musical, filmed in Australia). 

2.
Incomplete or Defective Performance
a. Different f/ incomplete performance (injured party can usually arrange to have someone else complete work at less than loss in value to injured party)

b. Cost to remedy defect and thus complete performance probably will involve cost of undoing some of work already done

c. How do we figure out value of defective items?  

· Loss in value to P (subjective).  Ideal, but usually can’t be proven w/ reasonable certainty.

· Loss in market value.  P can always recover loss in market value.  
· Cost to complete remedy (§ 348):  Exception: cost to remedy cannot be clearly disproportionate to the subjective loss in value to P              

· Jacob & Youngs v. Kent (majority): P built home f/ D using Cohoes pipe instead of Reading pipe (specified). D: defective perform, wanted remedy to replace entire pipe system. Court: D entitled to diminution in market value, b/c cost to remedy clearly disproportionate to subjective value
· Groves v. John Wunder Co. (minority): P makes contract w/ D to remove gravel, level property.  D doesn’t finish.  Would cost $60K to remedy, property value only up $12K. D: remedy clearly disproportionate to rise in subjective value. Court: doesn’t matter b/c willful breach.
     
3.
Unforeseeability
a. Damages not recoverable that were not foreseeable to D. § 351
b. Damages are foreseeable in two situations: 

(1) Ordinary circumstances: arise out of common knowledge.   

(2) Special circumstances, if notice given to D when contract made  

· Hadley v. Baxendale: P, flour mill, hires D to transport broken crank shaft f/ steam engine f/ repair.  Promises overnight delivery, delivers 5 days later. Mill has to close 5 days and lose £300 profit. P claims lost profit, wages.  D: damages not foreseeable. Court: D not liable f/ damages. Special circumstances, and notice given was not sufficient.

      4.   Uncertainty
a. Rest. 352: Party cannot recover f/ damages that they cannot prove w/ reasonable certainty. 
· Fact of Loss.  If mathematical proof that P had chance to win, will reimburse % of value of item he lost; e.g. 50/50.  

· Collatz v. Fox Wisconsin Amusement Corp.: P lost opportunity to win car in contest b/c D screwed him over. D: no reasonable certainty P would have won.  Court agrees.

· Extent of Loss (Fera).  Lost profits often shown by extrapolating past performance.  Difficult to prove w/ new businesses (no evidence of past performance). 

· Fera v. Village Plaza, Inc.: (exception to rule).  P to open books/bottles store, D breaches, store never opens.  P claims lost profits.  D: no past performance, cannot show damages w/ reasonable certainty (didn’t even get a liquor license!).  P: many expert witnesses. Court: testimony conflicting but jury properly instructed, restore original damages of $200K.
· Value of Loss: loss might have sentimental damages, but cannot be proven.  P cannot recover. E.g. Thanksgiving dinner.

D.   LIQUIDATED DAMAGES AND PENALTIES

a. Damages agreed to when contract is made, to compensate f/ breach if one occurs

b. Grounds for not enforcing liquidated damages:

· Damages unreasonably large (i.e. penalty).  Rest. 356(1).  To determine this, (1) actual or anticipated loss must be reasonably comparable to liquidated damages; (2) damages reasonable in light of difficulty of proof

· Damages unconscionably small.  E.g. Henningson.   

· Dave Gustafson & Co. v. State: P contractor took 67 days too long to finish highway.  Contract had liquidated damages, P to pay $210/day.  P argues unreasonably large since expectation damages uncertain.  (difficult to put value on new road when parallel road still in use).  D: liquidated damages not unreasonable b/c part of different damages scales, daily basis. Court agrees w/ D.

Exam Tips

1. IMPLIED promises

a. Not to revoke offer ( Drennan v. Star Paving (precontractual liability)
b. To negotiate in a particular manner ( Channel Home Centers v. Grossman  

2. UNJUST ENRICHMENT 

3. Deadline ( BREACH 
4. If material misrepresentation ( think unilateral mistake 

5. NO BREACH! 

6. Dates – can sue for breach when someone fails to do something by a DEADLINE

7. Breach of assurance during NEGOTIATIONS and reliance ( Red Owl

8. Letter of interest ( 

a. D: no assent to be bound, these are just aspirations and not promises 

9. Modification (
a. D: you agreed to this change

b. P: I gave no consideration for this modification 

c. P: Silence is not acceptance 

10. “…assured…” ( PROMISE

11. Employment agreement after start of employment (
a. D: no consideration

b. D: threat to break existing contract in bad faith 

c. P: Central Adjustment employer may add non-competition to contract that is terminable at will

12. In agreement (oral or written) look for “in case of violation or breach” ( LIQUIDATED DAMAGES
a. Other party: NO, it was a penalty 

13. Indefiniteness/No assent to be bound COMES UP A LOT

a. P: may argue promissory estoppel (Red Owl) and therefore requirement of indefiniteness is less

14. FRIENDS/FAMILY ( confidential relation and DUTY TO DISCLOSE 

15. If price of something continually paid for keeps going up without change to product ( RESTITUTION

a. D: modification and silence = acceptance 

16. RESCISSION based upon misrepresentation or mistake 

a. D: PUFFING 

b. D: bare non-disclosure 

17. Sale of something (goods or services) ( P can claim IMPLIED WARRANTY 

a. D: NO IMPLIED WARRANTY 

b. D: exculpation clause? (as defense or limitation on recovery)

18. “………………” ( think STRICT CONSTRUCTION 

19. Threat to sue in bad faith/beach in bad faith ( DURESS 

20. WAIVER 

21. SoF ( response: I RELIED (Monarco v LoGreco – 20 states) 

22. SoF – 1 year rule

a. “if you live that long/or for however long you live for” ( NO SIGNED WRITING b/c can be completed 
These can be used by either party e.g. buyer or seller!





These 2 are the big ones Ds can attack
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