Contracts Outline

Introduction

Purpose

To assist the private sector in conducting business alone, without the interference of government.  Until the 19th Century, contracts laws were solely founded in Common Law.  The Langdell wrote his first Contracts Casebook.

Restatement Definition

Restatement §1. “A contract is a promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.

Perspectives on Contract Theory.

Williston – “Letter of the Law”

Law is a set of abstract rules, from which courts deduce the answer to an individual case.  Mechanical application of rules to reach “correct” decision.  Doctrinal, do not let morality influence decisions. Often called a formalist approach.  

Corbin – “Spirit of the Law”

Attempted to create the “working rules of law.”  Regarded his role as a legal scholar to discover how the courts actually worked and weave these findings together. 

Legal Realist – “Subjective Case Law”

Viewed court decisions as the end result of a decision making process; in which both the finding of facts and the application of rules were affected by personalities, points of view, individual interests, and goals of the decision-makers.

Critical of black-letter law.

Big influence on the UCC: good faith, unconscionability, etc.

Rules should be the end result of a conscious application of relevant human knowledge: political science, psychology, economics, and anthropology.

Economic Perspectives

Focus on the notion of efficiency.  Efficiency increases when the costs of transactions are reduced through contract enforcement.  Assets are allocated to highly valued issues.  

Economic Realists make two claims about law and economics.

Positive/Empirical – Legal Rules tend to reach “efficient” outcomes.

“Inefficient” rules should be modified and made more efficient.

Predominant Wing is the Chicago School (Posner).

Courts should not refuse enforcement b/c outcome is unfair or unconscionable.  

Only withhold enforcement when agreement was made under duress or fraud.

Four Legal Roles of an Attorney.

Advocate.

Zealously representing client without engaging in illegal activities.

Counselor.

Assist client in identifying the nature and scope of their legal problem.

Objectively evaluate the client’s legal position.

Drafter.

Reduce an agreement to written form.

Negotiator.

Understanding the clients needs and working within parameters of agreement.

Framing the Class

Is there a contract.

What does the contract mean.

Has the contract been breached.

What are the damages for breach.

 Uniform Commercial Code.

The UCC is a model set of laws that are binding only in those jurisdiction where they have been adopted (every state but LA).

Article 2 – Deals with sale of goods, most important section for Contracts.

Makes Contract Law less technical.

Attempts to craft laws based on everyday business practices.

Premises rules on good faith business dealings.

UCC only replaces the common law on those issues which it covers.  

Most provisions are default provisions.  i.e., if a contract does not address an issue, then the UCC will supply that provision.  

The UCC is not totally comprehensive; Common Law will fill in the gaps.

Sources of Contract Law

UCC

Judicial Opinions and the Common Law

Restatements:  Persuasive codification of the Common Law.

Legal Commentaries

Mutual Assent.

For a contract to be formed, the parties must reach an agreement to which there is mutual assent  or a Meeting of the Minds.  This means that each party must act in such a way as to lead the other to reasonably believe that a contract has been formed.

Objective Theory (Classical)

Look at the actual contract to gain intention.  Parties are bound by what a reasonable person would believe the contact says.  Not what one party believes the contract to say.

Unless fraud, duress, or mutual mistake, if one has capacity to understand a written document, and signs that document, they are bound by the K. 

When there is an written K, you look at the actual words and nothing else.  See (Ray v. Eurice)

When there is no express written K, look at what offeree would reasonably think was being offered (objective), not what the offeror was actually offering (subj).

Unilateral mistake as to contents of K doesn’t matter

Illiteracy & misunderstanding is no excuse. ( St. Landry Loan Co. )

If someone signs K, it is assumed that they read it & know what it says. 

Assumes equal bargaining power & equal understanding of terms

Subjective Theory (Pre-Classical)

Look at the intent of each of the parties.  Looks at the intent of the parties when interpreting the contract.  More flexible, interprets contracts on individual basis.

Why a Trial Court would adopt a subjective approach?

They heard the actual witnesses and testimony.  Their manner and style will influence those around them.  People will often read into a situation.

Objective Theory
Subjective Theory

Efficient.

Simple to interpret.

Premised on equality.

Encourages Contract Enforcement and Stability.
Flexibility.

Considers intent.

Humane.  Considers the special aspect of each case.

Classical Contract System

Need:  Offer + Acceptance + Consideration  (OAC=K)

Awards – General measure of damages is “Expectancy.”  Award the difference between actually fulfilling the contract, and expected costs of original contract.

Modern Approach – A combination of the objective and subjective theories.

A Contract represents an agreement to exchange something of value from one person to another; a legally enforceable agreement, involves promise for future performance.  CCT does not allow for past services.

Offer

Restatement § 24.  

“An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.”

Elements

Specific and Definite Terms.  Enough certainty to clearly determine breach.

Intentional Communication of offer to offeree.

Words of promise targeted to offeree.

Reasonable to conclude that an offer was made.

All that the offeree has to do is accept, and there is a valid contract.

It is NOT:

Preliminary Negotiations – §26.  Manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows that the offeror does not intent to conclude a bargain until he has made further manifestations of assent.

General Advertisements – Only an invitation seeking offers, further assent is needed.

Statement of Intent; Invitation to make an offer; Opinion; Reassurance; Inquiry; etc.

Offer may be bilateral or unilateral

Bilateral Contracts.

The most common type of contract; it consists of an exchange of promises.

Unilateral Contracts.

In some instances, the offeror will propose a promise in exchange for an act.

Only the offeror is legally bound.  Offeree does not have to do anything.

Acceptance – Traditionally occurs after the desired act is fulfilled by offeree

Restatement § 45.

Offer is irrevocable one offeree begins performance or makes preparations to being performance.  There is now an option contract

 Offeror’s performance is conditional upon completion of the invited action or duty.

Uncertainty.

Restatement § 32.  Offer’s which are not clearly unilateral or bilateral can be accepted in whichever manner the offeree chooses.

When an Offer Dies

Restatement § 36.  An offeree’s power may be terminated when:

Offer is Revoked.

Offer is Rejected.

Normile – A reply to an offer which purports to accept it, but is conditional on the offeror’s ascent to the additional or different terms, is not an acceptance but a counter-offer. Restatement § 59.
Offeror dies.

Lapse of time:  Offer is not accepted quickly.

Non-Occurrence of a condition of acceptance.

Offeree’s Options

Accept the Offer.

Reject the Offer.

Make a Counter-Offer.

§39. A counter-offer is an offer made by an offeree to the offeror relating to the same matter as the original offer, but proposing a substituted bargain which differs from that proposed in the original offer. 

§59. A Reply to an offer which purports to accept, but is conditional on the offeror’s assent to additional or different terms is a not assent, but a counter-offer.

A counter-offer supplants the original offer.  The only offer now on the table is the counter offer.  In order to sign the original offer it must be proposed again.

Acceptance

Restatement §50

Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer, 

[Unilateral] acceptance by performance requires that at least part of what the offer requests be performed or tendered and includes acceptance by a performance which operates as a return promise, 

[Bilateral] acceptance by a promise requires that the offeree complete every act essential to the making of the promise.

In English:  Once the requested performance in a unilateral contrast has begun the offeror may not revoke the offer.  

Mirror Image Rule

Classical Contract Theory: Offeree must agree to the precise terms of the offer.

If the acceptance varies from, or is not the mirror image of the offer, then the acceptance is considered a rejection of the offer.  And becomes a counter-offer.

Mail Box Rule (See Henthorn v. Fraser)

Acceptance is effective upon sending if sent by authorized medium or if no medium is precisely named, then one which would have been reasonably anticipated.  Acceptance effective upon receipt if an unauthorized means is used.

Places burden on offeror since won’t know exact moment of mailing, but since offeror has power over offer it is only fair that he bears some risk or burden.

An offeror may negate the Mail Box Rule by providing in the offer that the acceptance will only be effective when and if received.

Situations:

When a rejection is sent first & then an acceptance.

An Acceptance dispatched after a rejection is sent is not effective until received.  And only if received prior to the rejection.

Examples:


R sent, A sent, R received, A received = No Contract, Answer is a counter-offer.

R sent, A sent, A received, R received = Contract.

When an acceptance is sent first & then a rejection.

Example:

A sent, R sent, R received, A received = Contract.

Reasoning: 

To not enforce a contract here would allow the offeree to speculate, at offeror’s expense, by seeing how the market goes.

When acceptance is lost or delayed.

Offeror is not guilty of breach unless offeror receives notice from offeree that a contract has been formed.

Option Contracts

If a particular time frame is specified as to how long the offer will remain open, then an option contract is created.  However, there must be consideration given to keep the option open.  Otherwise there is no option contract.

General Rules of Acceptance

§ 38.  Offeree’s power of acceptance is terminated by rejection of the offer.

§ 43.  An offeree’s power to accept is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract, and the offeree acquires reliable information to that effect.  See Normile
Acceptance must be unconditional and unqualified for contract to be formed.

An offer may only be accepted by a person in whom the offeror intended to create a power of acceptance

Offeror is the “Master of his Offer.”  He may prescribe the method of acceptance. 

Consideration.

Purpose

Not all promises are legally enforceable.  The function of the consideration doctrine is to distinguish between those promises that are enforceable and those that are not.

Restatement §71

“A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise, may consist of:  (1) An act other than a promise;  (2) A forbearance;  (3) Creation, modification, or destruction of a legal relation.”

In English: There must be a promise that induces either a return promise, or performance. The goal is “bargained exchange,” and to avoid enforcing a promise to give a gift.  

Justice Cardozo’s definition (in Allegheny College)
Promisee must suffer a legal detriment.  He must either do or promise to do something that he is not legally obligated to do, or refrain from something he is legally entitled to.

 The detriment must induce the promise.  Part of the promisor’s motive must be that he wishes to exchange his promise for the promisee’s detriment. A “Bargain”

The promise must induce the detriment.  The promisee must suffer his detriment because at least in part because of the promise.

This definition highlights the two very different types of consideration problems that arise.  The ‘bargain” aspect is important in situations that do not involve business dealings, such as a promise to give a gift.  The “legal detriment” does involve business dealings where it is not entirely clear that one side has really given anything up.

The Bargain Element.

For a promise to be supported by consideration, generally, the promisee’s detriment must have been “bargained” for by the promisor.  The principal reason for this is to prevent the enforcement of promises that in reality are promises to give a gift.

Where there is such a “bargained for exchange,” the fact that the promisor may have had some other motive / inducement will not defeat the agreement.

Ordinary Gift Cases: unenforceable for two reasons.

The promise was not bargained for.

There is no detriment to the person receiving the gift.  What does he give up?

Bargain vs. Conditional Gift.

In some cases, however, there is a promise to give a gift if the promisee will undergo some legal detriment.  See, e.g., Hamer v. Sidway.  Where the uncle promised $5000 if the nephew gave up smoking and drinking.  The court held that consideration was present because giving up a legal right (by the nephew) is sufficient to satisfy the criteria of consideration. 

But if the meeting of these conditions is not “bargained for” then the promise is not really enforceable.  In other words, a promise to make a gift is not enforceable unless meeting the conditions is the primary motive for the promise.

Otherwise, these conditions are just the steps that a promisee must take to receive the gift.  They are the manner in which the gift will be given. 

Non-Economic Benefits.

A bargain might be present even though the promisor does not receive any economic benefits from the transaction.  For example, in Hamer, the uncle received no economic benefits from his nephew.  The court ruled that the promise was in indeed “bargained for”  The nephew received what he wanted (money), and the uncle got what he wanted (nephews’ morality and health).

Why Not Enforce Donative Promises? (Policy Considerations).

Problems of Proof – Too easy for promisee to convince jury that a promise was made to him.

Emotional State – Donative promises are more likely to involve high emotions and lack of calculations/deliberations.  Rash.

Obligations created by such promises often becomes excusable (e.g., ingratitude).

Benefit, Detriment, and Pre-existing Legal Duty.

Traditional notions of consideration require that the promisee’s act or forbearance must involve a legal detriment to the promisee or a legal benefit to the promisor.

Because there can be a legal detriment to the promisee without a legal benefit to the promisor, focus should be on the presence or absence of a legal detriment to the promisee.

Legal Detriment: 

Doing or promising to do that which one was not previously obligated to do, or promising to forbear or forbearing from doing that which one had a legal right to do.

Hamer v. Sidway.  The nephew gave up a legal right, which is sufficient consideration.  Moves beyond simple benefit/detriment, and shows that forbearance of a legal right is sufficient consideration.

Must be forbearance of a legal right; thus refraining from illegal drugs is not consideration.

Pre-existing Legal Duty.

A pre-existing legal duty cannot serves as consideration.  When a party promises to do something that he is already obligated to do, that person suffers no legal detriment.  The promisor’s promise is not inducing the promisee to act in this situation.  The promisee already has a legal obligation to act in the same manner, and will do so regardless of the promisor’s promise. 

Past Consideration

“Past Consideration” does not constitute valid Consideration.

Where the detriment has been suffered in the past, the promise is obviously not “bargained for” by the promisor.

These agreements are not valid because the “bargain” is missing. 

Adequacy of Consideration

The law does not normally concern itself with the adequacy of consideration, provided that the consideration was truly bargained for.  The recital of purely nominal consideration is usually an indication that there was no bargain at all, but rather a gift.

In a situation where it is clear from the facts that the promisee’s nominal consideration is not what drives the promise, the promise may be unenforceable.  Only if the facts indicate that there was no bargain, just an attempt to make a gratuitous promise enforceable by cloaking it in the form of a bargain.  See § 71 Comment (d) and Illstr 5.

Restatement § 79.  If the requirements for consideration have been met:

There is no additional need for an equivalency of the values exchanged.

There does not also have to be a detriment to the promisee or benefit to promisor.

Functions of Consideration

Cautionary.  

Reminds the parties that their promises will be legally enforceable; and forces them to be cautious about what terms are included in the final contract.  They will be less likely to include bad bargains, thoughtless clauses, or mistakes. 

Evidentiary. 

Helps provide objective evidence that the parties intended to make a binding agreement.  Also allows the court to differentiate between those promises which the parties intended to make legally binding and those agreements which the parties intended merely as obligations of honor.

Channeling. 

Allows the court to look at a situation and know what to do with it. Like what body of law to apply, and what type of question is really at issue. Agency and Remedies

Agency.

What is Agency

Agency is a consensual relationship in which one person, the agent, agrees to act on behalf of, and subject to the control of another person, the principal.

PRINCIPAL (Boss) (  AGENT  (Representative).

Types of Authorization.

Actual / Express – Principal expressly tells agent what to do and he/she does it.

Apparent / Implied – Authority is not expressly stated by the principal, but implied from the agent’s actions. Third party reasonably believes that agent has necessary authority.

Ratification -- Principal approves the actions of the agent afterward.

Remedies for Breach.

Specific Performance.

Actual performance of a contract in full.  Generally available when there are no other remedies available under the law.  

Injunction.

Very rare.  It commands a party to refrain from doing something.  

Expectation Damages.

Puts the plaintiff in the position that he would have been in, had the contract been performed.  The net value of what the plaintiff expected from due performance.

Reliance Damages.

Put the plaintiff back in the same position as he was in before entering into the contract. Plaintiff acted in reliance on defendant’s commitment perform.

Restitution.

Focus is on any unjust enrichment obtained by the defendant.  Puts the defendant back in his same position as before he entered into the contract.

No Punitive Damages are allowed.

Obligation in the Absence of Exchange

Three Theories of Contract Enforcement (Lon Fuller, Pg. 135)
Private Autonomy

This is the traditional approach to contract law.  Private individuals possess the power, with certain limitations, to affect their legal relationships.  The man who enters into a contract is exercising this power. (Classical Contracts)

Unjust Enrichment

The injustice resulting from the breach of a promise relied on by the promisee is aggravated.  For example, the injustice is aggravated because not only has A lost five dollars, but B has gained five dollars unjustly. (Restitution)

Reliance

The breach of a contract may work an injury to one who has changed his position in reliance on the expectation that the promise would be fulfilled.  (Promissory Estoppel)

Restitution.

In General

Introduction.

Restitution aims to prevent unjust enrichment where non bargained-for benefits have been conferred.  

It is an action for recovery when there is no formal contract between the parties.  Usually because there is an element of a formal contract missing, like restitution. 

Restitution has no basis in statutory law. Comes from a Natural System of Justice.

Modern Doctrine has two Elements:

Enrichment of the Defendant.

Enrichment must be unjust.

Why restitution?
Mostly for policy reasons.  We want to encourage people to help each other, but not necessarily at their own risk and expense.  We want to be able to help the emergency room victim, or the man who’s boat has come loose from its mooring, or the business who’s lumber has fallen into the river.  

BUT, we also recognize that there are ways in which this can be abused and situations in which it would be unfair to impose restitution.  So there are requirements set up to limit the application of restitution.

General Elements.

 A person is generally entitled to restitution when:

One party provides a benefit to the other party.

There was a reasonable expectation of compensation for the benefits.

There was an expressed or implied request for the benefit.

Enriched party would have promised to pay, or, based on community standards should be forced to pay. 

Restitution Absent a Promise

The court implies defendant’s assent from the facts of the situation.  In reality this is a judicially constructed contract.  The contract is implied from the actions of the parties.

Benefit to Third Parties ( Construction  Cases ).

Courts generally deny claims by a sub-contractor against an owner, when the owner has fully paid the general contractor.  There is no unjust enrichment because owner has fully paid for all services rendered.  The negligent party is really the general contractor.

Exception:  In Flooring Systems the defendant withheld $25,000 from the general contractor and was forced to pay.  Defendant was unjustly enriched because they received more than what they paid for.

However: Most courts are split on what to do in situations like Flooring. Outcome depends on the state.

Non-Gratuitous Service or Action  (Glenn v. Savage).

Emergency Situations.

Where there is an immediate danger to one’s life or health.  Crisan held that a contract can be implied for a victim in such a situation. 

Restatement of Restitution § 116, restitution is proper when plaintiff:

Intends to charge for his services from the start.

His goods or services were necessary to prevent further harm.

He is unaware that if conscious, the victim would not want this done. 

It was impossible for the other to grant consent.

Is providing the service of his trade (i.e. P must be a doctor, not a plumber.)

Promissory Restitution

Deals with promises made after a benefit is conferred.  Under Classical Contract Theory, these promises are unenforceable for want of consideration (was in the past)

Moral Obligations.

As a general rule, moral obligations alone are insufficient to support a promise. However, Pre-existing legal obligations that are now obsolete may be opted back into. In effect, the previous consideration is revived for the new contract.  

Material Benefits Rule.

Restatement § 86:  Promise for Benefit Received.

Promises made in recognition of a benefit received are binding to the extent necessary to prevent injustice.

But, such a promise is not binding if:

Benefit received was a gift, or promisor was not unjustly enriched.

If the value of the benefit received is disproportionate to the benefit.

Summary:

No Promise:  Courts imply a promise only to prevent Unjust Enrichment.

Promise: 

“Pre-Existing Duty Rule.”

“Material Benefits Rule.”

 Promissory Estoppel

In General

A doctrine of equity that is used to enforce otherwise unenforceable promises.  Estopps the promisor from asserting that no consideration was giver.  Protection from the unbargained-for reliance on the expectation that a promise would be fulfilled.

Critics fear that promissory estoppel will swallow up consideration, and allow all sorts of unreasonable claims into court.  However, in reality judges are very careful not to expand the doctrine too far.  It must be a reasonable reliance to be enforced.

Restatement §90.

(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.

(2) A charitable subscription or marriage settlement is binding under Section 1 without proof that the promise induced action or forbearance.

The Elements.

Must be a promise.

Must be reasonably foreseeable that promisee will rely upon the promise.

Promisee does rely on the promise.

Must be unjust not to enforce the promise.

Remedy may be limited as justice requires.

Charitable Subscriptions.

§ 90(2) states that charitable donations are binding without proof that the promise induced action or forbearance.  But has yet to be adopted by the courts.

Traditional view prevails that charitable subscriptions cannot be enforced because there is no consideration.  See Allegheny College.

Courts are not willing to bend the rules of CCT, and expand promissory estoppel. 

Commercial Applications

(boss) offers (worker) a pension to induce him to retire on his own volition.  If  accepts,  owes  the pension, regardless of whether  would have been put in same position(fired) had he not accepted pension.  By giving  choice of what to do,  bound himself to that promise; even if the ( would have been fired if he rejected the offer.  Otherwise we have detrimental reliance. Katz v. Danny Dare.
Agent of company, who has apparent authority, makes a promise to Plaintiff relies on this promise to his detriment, believing that agent has authority to act.  The principle company must compensate ( under Promissory Estoppel to avoid injustice.  ( relied upon (’s promise to his detriment. See Universal Computer.

Obligation in the Absence of Complete Agreement

Introduction to Pre-Acceptance Reliance.

1) At Common Law an offer was revocable unless and until it was accepted by the offeree.  Even if the offer expressly stated that it would remain open indefinitely. 

2) However, the Common Law did recognize that an offer could be made irrevocable by contract, if separate consideration is given to do so (an Option Contract).

3) In the absence of an option contract, Classical Contract Theory provides no remedy for the offeree who relies on an offer that is not yet accepted.

4) Modern contract law has gradually moved away from these concepts.  In many settings, an offer that is reasonable to be relied upon may be enforced.

Option Contracts.

Restatement §87(1): Option Contracts.

An offer is binding as an option contract if it is:

In Writing.

Signed by Offeror.

Recites a purported consideration for making the offer.

Proposes an exchange on fair terms, within a reasonable time.

Made irrevocable by statute.

Consideration

Valid consideration may be the specific performance or forbearance of an action.  The only valid consideration is not the exchange of money. 

Does not require actual consideration, just a purported consideration.

In order for an option contract to be valid, purported consideration that is money must be paid.  See Berryman where the K was invalid b/c $10 not pd.

Miscellaneous

An Option Contract consists of two parts:

A contract stating the conditions of the offer.

The offer itself.

Counter Offers do not terminate the original offer, because there is a “contract” to keep it open for a certain period of time. 

Promissory Estoppel.

The most common example of an offer inducing pre-acceptance reliance is the construction industry.  GCs rely on bids they receive from Sub-Contractors to be binding.  However, at common law these bids are not binding because there is no consideration.  To avoid this injustice, the Restatement uses Promissory Estoppel to limit an offeror’s power to revoke.

Restatement §87(2)

An offer which the offeror should reasonably expect to induce action or forbearance of substantial character on the part of the offeree before acceptance, and which does induce such action or forbearance is binding as an option to the extent necessary to avoid injustice.

Use of a Sub-Contractor’s Bid

When Binding:

Sub is bound when his bid is used by the GC.

When NOT Binding:

If GC looks for another bid, after using (’s bid in his proposal.

If the GC makes a counter-offer.

If GC knows that the sub’s bid is mistaken, but uses it anyway.

If the terms of the sub’s offer specifically state that the bid is revocable.

Summary:

The law clearly favors the GC that is relying on a sub’s bid.

However, there are time when a sub’s bid may be revoked.

Arguments against using PE to make an offer binding.

Basic issue of fairness.  Promissory Estoppel makes the offer binding to only one side, the sub-contractor.  The GC is not bound to use (’s bid if his proposal is chosen, this is unfair. 

Threat of expanding Promissory Estoppel too far.  Courts simply may not want to expand promissory estoppel to cover offers as well as promises.

Arguments for using PE to make an offer binding.

The sub’s offer is like a unilateral contract.  There is an implied promise that once the GC uses the bid in his proposal, the sub will not revoke the bid.

GC can suffer a financial detriment if he relies on the sub’s bid, and then the sub revokes the bid.  Must prevent this injustice and risk, where the sub faces no financial risk if he decides to withdraw the bid. 

Promises Not Definite as to All Terms

A promise does not have to be certain as to all terms to constitute an offer.  It must only induce reasonably foreseeable reliance on the promise (i.e., have the effect of meeting all of the elements of promissory estoppel).

Hoffman v. Red Owl.

This case is basically the furthest extent to which the court is willing to apply Promissory Estoppel.  Plaintiff followed Defendant’s instructions on how to open up a franchise.  ( promised that it would cost $18,000, the deal fell apart when final cost rose to $26,000.

There was no signed agreement; but ( relied extensively on (’s promises.

The promises were not formal, but court focuses on the defendant’s assurances and their relative bargaining power.

Court applied promissory estoppel for the first time in Wisconsin

Damages are limited only to that amount necessary to prevent injustice.

Firm Offer.

In General

The UCC allows the formation of an in irrevocable offer under certain circumstances, even if there is no consideration exchanged.  §2-205 modifies the rule that requires “firm offers” to be sustained by consideration in order to bind.  Now they must be characterized as such and expressed in signed writings.

Purpose

To give effect to the deliberate intention of a merchant to make a current firm offer binding.  The is a fundamental shift from the common law requiring consideration.

UCC § 2-205

An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed 3 months, but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.

Requirements

There must be an Offer,

Made by a Merchant,

To Buy or Sell Goods,

Signed and in Writing,

And assuring that the offer will remain open.

Satisfying the Requirements

Offer.

Common Law Definition is used, an assurance of price is usually required.

Merchant.

The Offeror must be a Merchant, as defined in §2-104: 

Person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by his employment.

Goods.

All things which are movable at the time of identification to contract for sale. UCC 2-105

Signed.

Can be something less than a formal signature.

Usually a minimum requirement of initializing the clause involved.

A hand written letter on the writer’s letterhead will suffice.

Forms prepared by the offeree must be separately signed by the offeror on the clause indicating the offer.

See UCC § 2-201.

Time Limit.

Offers remain irrevocable for a maximum of 3 months if no shorter time period is stated.

Promises to keep an offer irrevocable for a longer period than this must be supported by consideration, and thus would not be covered by § 2-205.

When the period of irrevocability expires, the offeror has the right to revoke the offer.  The offeror does not have to revoke, and the offer doesn’t expire.

Differences Between §87 and § 2-205.

Consideration

An option contract must recite purported consideration, while consideration is irrelevant to a firm offer.

Time Limits.

An option contract may be irrevocable for however long the parties decide.  A firm offer is irrevocable for no longer than three months.

Applicability.

A firm offer is applicable only for the sale of goods, on offers made by a merchant.  An option contract may be for any type of good or service, between any two parties.

Authority.

The UCC is a statue where the code has been adopted, and therefore binding. 

The Restatement is mainly persuasive authority, except in the few instances where it has been adopted by a local jurisdiction.

Qualified Acceptance.

In some situations the offeree wishes to accept the offer with certain modifications.  When the acceptance differs from the offer it is often difficult to tell if a contract exists.  It is also difficult to determine what the terms of that contract are.

Classical Approach.

Mirror Image Rule.

At Common Law, the offeree’s response is an acceptance only if it is a precise mirror image of the offer.  

If the offeree’s response differs at all, then it is not an acceptance, but a rejection and counter-offer.

Injustice.

This strict interpretation frustrated many commercial transactions, and frequently led to unjust results.

The “mirror image” rule often let one party slip out of a deal for reasons that have nothing to do with offer and acceptance.  See Poel v. Brunswick, et. al. 

“Last Shot.”

Where written proposals are exchanged, the Common Law rule also gave an unwarranted advantage to the party that fired the “last shot.”

If the writings were not sufficient to form a contract, but the requested actions were performed, the last written proposal was deemed the contract.

UCC: The Battle of Forms.

UCC § 2-207:  Additional Terms In Acceptance Or Confirmation

1) A definite and seasonable expression of acceptance or a written confirmation which is sent w/in a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms

2) Additional terms are construed as proposals for addition to the contract.  BETWEEN MERCHANTS these terms become part of the contract unless:

a) offer expressly limits acceptance to terms of offer.

b) materially alter it.

c) notification of objection to them has already been given or is given within reasonable time after notice of them is received.

3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties o not otherwise establish a contract. In such case the terms of the particular consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under this Act.

In General

The purpose of §2-207 is to answer to questions:

Is there a Contract?

If so, what are the terms of the Contract?

The Policy Goals of §2-207 are:

Prevent the injustice of one party slipping out of a contract, as he was able to do under common law, for reasons unrelated to offer and acceptance.

Attempts to deny any unwarranted advantage to the party who fires the “last shot.”

To create statutes that understand the actual day to day practices of the business community.  Most transactions deal with pre-printed forms and boiler plate language and there are no problems.  In addition, almost all parties to such agreements intend to be bound to some contract.

Differing Terms

“Knockout Rule.”
The general rule with differing or conflicting terms is that they “knock each other out,” so that neither clause enters the contract.  Instead, a UCC “gap filler” provision is used if applicable; otherwise the common law controls.

Criticism:  One argument against use of the knockout rule is that it deprives the offeror of the right to set the terms of the offer.  The offeror’s view on a major issue can be knocked out, an he will be bound to a contract where UCC “gap fillers” are major terms of the contract.

Alternate View.

Under this approach, the clause proposed in the acceptance or confirmation simply fails to have any effect.

The result is that the original clause enters the contract.

Material and Immaterial Alterations

Material Alterations (Not added).

Would result in surprise or hardship if incorporated without express awareness by the other party (As viewed by the Comments).

Examples:

Clause negating standard warranties where one is normally attached

Clause requiring a guarantee of 90% or 100% deliveries in a case where usage of trade allows greater leeway.

Clause giving the seller the power to cancel upon the buyer’s failure to meet any invoice when due.

Clause requiring that complaints be made in a time materially shorter than customary or reasonable.

Immaterial Alterations (Added).

Clauses which involve no element of unreasonable surprise, and which therefore are to be incorporated in the contract unless notice of objection is reasonably given (As viewed by the Comments).

Examples:

Clause for interest on overdue invoices within range of trade practice.

Clause fixing in advance any reasonable formula of proration.

Clause setting forth or enlarging the seller’s exemption due to supervising causes beyond his control.

Clause fixing a reasonable time for complaints w/in customary limits.

Clause limiting the right of rejection for defects which fall within customary trade tolerances.

Summary: 

§2-207 makes three major changes to the common law approach:

BETWEEN MERCHANTS, additional terms proposed in the acceptance can become part of the contract in certain circumstances if the other party remains silent. Basically eliminating the common law rule that a proposal for a contract cannot be accepted by silence. §2-207(2)

It provides that a document can constitute an acceptance even though it states “terms additional to or different from those offered or agreed upon.” Thus abolishing the common law mirror image rule.  §2-207(1).

Eliminates the “last shot” doctrine. Contracts based upon performance are interpreted based on those points which the parties agree upon.

Agreement to Agree: Postponed Bargaining.

Parties may form a contract with an essential term unfulfilled, intending to agree upon that term in the future.  Such “agreements to agree” were formerly held to be fatally flawed.

Classical View

To be binding, an agreement must be sufficiently definite to enable a court to give it an exact meaning.

As long as the parties know that there is an essential element not yet agreed upon, there is no contract.

In an agreement where the sale price will be determined at a later date, unless there is a very specific and exact manner by which the price will be determined, the agreement is not valid.  Stating “fair market value” would be too vague.

Modern or UCC Approach

In General

The UCC provides that as long as the parties intend to make a binding contract, their “agreement to agree” does not make the contract fatally indefinite, at least if it is the price term left open.

In general though, the more indefinite that an “agreement to agree” is, the less likely it is that a court will enforce it.

UCC § 305

1) The parties if they so intend can conclude a contract for sale even though price is not settled.  In such a case the price is a reasonable price at the time for delivery if:

Nothing is said about price; or

The  price is left to be agreed by parties and they fail to agree; or

The price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded. 

3) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the contract as cancelled or himself set a reasonable price.

4) Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract.  In such a case the buyer must return any goods already received or if unable so to do must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account.

“Do the Parties Intend to be Bound?”

The Parties do not intend to obligate themselves, therefore no contract.

Parties have obligated themselves to complete exchange, enforcement is proper.

Parties obligated themselves to do their best to complete an agreement, but they don’t have to come to an agreement as long as they deal in good faith.

Statute of Frauds.

Any statute that requires a transaction to be memorialized in writing for legal efficacy is referred to as a “statute of frauds.”

In General.

The State of Frauds is a defense to enforcing a contract.

It requires certain contracts to be in writing to be legally binding.

Three Questions dealing with SOF:

Is the contract one which is subject to the statute of frauds?

Does the contract satisfy the statute of frauds requirements?

If not, is there an exemption to the SOF that may be applied?

Rationale for Retention of the Statute today.

Serves an evidentiary function.  Lessens the threat of perjured testimony.

Has a cautionary effect.  Causes the parties to reflect on the importance of the agreement.

Gatekeeper / Channeling function.  Allows the court to easily distinguish between an enforceable contract and one which is not enforceable. 

When the Common Law Applies SOF.

 There are five types of contracts that must be in writing to be enforceable:

Executor-Administrator.

Any contract for an executor of an estate to settle a debt of the deceased.

Suretyship.

A contract to answer for the debt or duty of another.

Marriage.

Contracts made upon the consideration of marriage. However, there must be consideration exchanged for the contract to be subject to SOF.

Land Contract.

A contract for the sale of interest in land.

One Year.

Contract that is not to be performed within one year of the making.  Only applies to contracts in which complete performance is impossible within on year.  The fact that performance is highly unlikely is not enough.

Common Law in General.

§132.  May consist of several writings, if one writing is signed and the others clearly indicate that they relate to the same transaction.

§131.  A writing must contain the following to satisfy SOF:

Reasonably identifies the subject matter of contract.

Sufficiently indicates that a contract has been made between the parties, or at least offered by the signer to the other party.

States with reasonably certainty the essential terms of the unperformed contract.

Doctrine of Part Performance.

If the writing establishes that the party seeking enforcement relied on the writing, and on assent of the party against whom enforcement is sought, to such a detriment to herself that injustice can only be avoided by specific enforcement, then the contract may be enforced.

Unlike Promissory Estoppel, this is broader.  Defendant does not have to reasonably foresee that plaintiff would reasonably rely on the promise.

Only able to grant equitable estoppel relief, or part performance.  Basically limited to “as justice requires.”

What Contracts are Subject to the UCC Statute?

The five Common Law categories are covered by the Statute.

In addition, the Statute also applies to any contract for the sale of goods valued at $500 or more.

UCC Exceptions.

Specially Manufactured Goods.

Admission that an oral contract existed.

Partial Performance.

It might also be possible to use a theory of promissory estoppel to get around the Statute of Frauds.  That one relied upon an oral agreement to his detriment.  But this would be an extra-UCC court ruling.

What is a Writing under UCC?

All that is required is that the writing afford a basis for believing that the offered oral evidence rests on a real transaction!

The required writing does not have to be an actual contract.

The terms do not have to be precisely stated.

Price does not have to be mentioned.

WHAT IS REQUIRED:

Must Evidence a Contract for the Sale of Goods.

Must be signed.

Must Specify Quantity.

UCC Partial Performance.

Partial Performance can act as a substitute for a writing only for the specific goods which have been accepted or for which payment has been made.

Between Merchants – UCC.

Failure to answer a written confirmation of a contract within ten days of its receipt is tantamount to a writing under section(1).

However, the burden still remains on the plaintiff to prove that a prior oral contract existed between the parties.

UCC §2-201.

(1) Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker.  A writing is not insufficient because it omits or incorrectly state a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.

(2) Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its content is given within 10 days after it is received.

(3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable:

(a) if the goods are to be specially manufactured for the buyer and are not suitable to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or

(b) if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for the sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted; or

(c) with respect to goods for which payment has been made and accepted or which have been received and accepted.

The Meaning of the Agreement.

      This section deals with two important questions:  

1. Where there is a dispute about the meaning of certain words in a writing, how does one determine the meaning of the words used?

2. Where a contract has been reduced to written word, what effect does the writing have on any prior oral or written aspects of the agreement? 

Parol Evidence.

Generally.

A RULE OF EXCLUSION.

The rule does not define what evidence is affirmatively admissible.

It only operates to exclude evidence – evidence that would otherwise be admissible as rationally probative of some fact at issue.

If the Parol Evidence rule applies at all in a situation, it has the effect of preventing one party from introducing extrinsic (or collateral) evidence of matter not contained in the written agreement between the parties.

Parol Evidence rule only applies to those agreements which are integrated.

The judge decides if parol evidence should be admitted.

The Writing does NOT need to be signed, just understood to be final.

Purpose.

Deters people from retroactively writing a contract.

Prevents the introduction of possibly unreliable evidence.

Allows people to know up-front what they are getting into.

Integration. 

If the parties intend for a document to represent the final expression of their agreement, the document is said to be an “integration” of their agreement. 

Full Integration.

If the document is intended to include all of the details of an agreement, it is referred to as fully, or totally integrated.

Partial Integration.

If, however, the document is not intended to contain all of the details, just a partial list of them, the agreement is said to be partially integrated. 

Integration Applied.

Partial Integration.

No evidence may be admitted to contradict a term of the writing.

Total Integration.

No evidence of prior or contemporaneous agreement may be admitted which would contradict or add to the writing.

In General.

No evidence of a prior or contemporaneous agreement may be admitted to contradict or supplement an integrated writing.

Exceptions to the Parol Evidence Rule.

Evidence offered to clarify a facial ambiguity in the contract. 

Agreements, oral or written, made after execution of the writing.

Evidence offered to establish a “collateral” agreement between the parties.

Evidence offered to show that the effectiveness of the agreement was subject to an oral condition precedent.

Evidence introduced to show that the agreement is invalid.

Such as fraud, duress, undue influence, incapacity, mistake, illegality.

Evidence that establishes a right to an “equitable” remedy, such as reformation of the contract.

If one of the parties can establish that a part of the agreement was inadvertently omitted from the writing due to some mistake.

Requires “clear and convincing” evidence.

UCC  §2-202: 

FINAL WRITTEN EXPRESSION: PAROL OR EXTRINSIC EVIDENCE

Terms in an agreement intended to be integrated can not be contradicted by evidence of prior or contemporaneous oral agreements; but may be supplemented or explained by:

course of performance, course of dealing, trade usage, and

by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete & exclusive statement of the terms of the agreement

UCC Definitions.

Course of Dealing §1-205(1) – How the parties have previously interacted.

A sequence of previous conduct between the parties to a particular transaction which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.


Notes: 

may be added to a writing as an additional term, as long as it is not inconsistent with the written agreement.

Trade Usage §1-205(2) – How others in the same industry inter-act.

Any practice or method of dealing having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to the transaction in question.  The existence and scope of such a usage are to be proved as facts.  If it is established that such a usage is embodied in a written trade code or similar writing the interpretation of the writing is for the court.


Notes: 

Established by expert testimony

Person is bound by trade usage if that person is aware, or should have been aware of it. 

Usage of Trade is seen as additional if not inconsistent with agreement.

Course of Performance §2-208.

Where the contract for sale involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection shall be relevant to determining the meaning of the agreement.

The express terms of the agreement and any such course of performance, as well as any course of dealings and trade usage, shall be construed whenever reasonable as consistent with each other; but when such construction is unreasonable, express terms shall control course of performance and course of performance shall control both course of dealings and trade usage.

Course of performance shall be relevant to show a waiver or modification of any term inconsistent with such course of performance.


Notes: 

· Relates to conduct after the agreement in question.

· A one time transaction is insufficient to be course of performance, and is viewed as a one time waiver.  But two times is enough for to establish a course of performance.

· May be used to add a term because performance takes place after the writing, and therefore is not excluded by Parol Evidence Rule.

UCC Summary.

An integration may not be contradicted or supplemented by evidence of any prior or contemporaneous agreement.  However, the writing may be “explained or supplemented” by consistent additional terms,” unless the court concludes that the writing was intended to be a “complete and exclusive statement.”

There is a presumption that a writing is only a partial integration, unless a merger clause or other evidence proves otherwise.

Almost identical to the modern approach.

Circular Logic: Allow in evidence to determine if parol evidence is proper.

Classical / Objective View ( Williston ).

“Four Corners” Approach – A fully integrated writing should be interpreted on its face.  The fact finder should look not further than the four corners of the paper in making his decision.

Plain Meaning Rule – The court should rely on the plain meaning of a contract.  Maintain the sanctity and security of a written contract.  

Extrinsic evidence should Only be used to sort out facial ambiguities.

Parol Evidence is inadmissible to contradict or vary the terms of an integrated agreement.

Williston’s Three Rules:

1) If a writing expressly states that it is the final expression of all terms agreed upon, and that it is a complete and exclusive statement of these terms, then this is a total integration. [Merger Clause]

2) In the absence of a merger clause, determination is made by looking at the writing.  Consistent additional terms may be used to prove if the contract is incomplete on its face.  [Partial Integration]

3) Where the writing appears to be complete, it is deemed total integration unless the alleged additional terms are such as might naturally be made as a separate agreement, in which case [Partial agreement].

Modern / Subjective View ( Corbin ).

A sharply different view than that expressed by Williston.

The actual intentions of the parties should be looked to.

Much less emphasis is placed on the actual writing of the parties.

If all of the evidence showed that the parties did not intend the writing to contain all terms of the agreement, then this evidence was given to the jury.

Almost emasculates the Parol Evidence rule entirely. Williston’s sacrosanct view of the written contract is gone, replaced by a subjective approach to look at all available evidence of the parties intentions.

Twisting Williston to see what would have been naturally in the agreement.

Interpretation.

Subjective Approach

Look to parties intent, words, and conduct; then interpret the contract accordingly.

If parties do not intend the same meaning for a term then there was no agreement, contract is not valid contract.

Requires an exact meeting of the minds or no contract. See Peerless.

Objective Approach - Classical/Williston

Use reasonable person standard.

Words and conduct should be interpreted in accordance with the standard of a reasonable person

If the writing is not an integration (complete or partial), and each party had different meanings for a term, then there is no meeting of minds. Therefore no contract.

If the writing is an integration, then despite a difference between the parties of what they thought a term meant , the term would take on meaning which a reasonable person would assume it meant knowing all the conduct and circumstances prior and after the agreement. Need not be meeting of minds

Benefit: more efficient, will allow contract to stay in place with out wasting time trying to interpret what everyone meant

Criticism: looking solely at words of k, one could interpret a contract to mean something that neither party intended

Modified Objective Approach – Corbin

An attempt to give meaning to the parties intent and short of that what they should have.

2 questions to determine meaning of contract:

whose meaning controls the interpretation?

what was the party’s meaning?

§201: Modified Objective Approach:

Where the parties both attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning.

Where the parties have attached different meanings to a promise, etc., It is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made.

That party didn’t know of any different meaning attached by the other and the other knew the meaning attached by the first party; or

That party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the 1st party.

Except as stated in this section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent.

Plain Meaning Rule.

The meaning of any writing which appears to be complete, clear, and unambiguous on its face will be determined with out respect to any external evidence

Williston: Feels there are many clear, precise, and unambiguous terms in a contract.

Corbin: Feels most lang. is ambiguous so hardly ever is any plain meaning, all relevant evidence is admissible on issue of meaning even if no integration.

What courts look at to interpret meaning:

Plain language of contract.

Negotiations.

Expert witnesses to find trade usages.

Past and present transactions of parties.

Any legal definition of disputed term (from statute).

§ 228: Tests for Satisfaction

Objective test for satisfaction.

When a condition of a contract is that the purchaser be satisfied with respect to the finished work of the provider the question is not whether the exact purchaser is satisfied, but whether a reasonable person in the purchaser’s position would be satisfied.
generally applies to commercial quality, operative fitness, or mechanical utility.

Subjective test for satisfaction.

can be expressly put in contract that everything must meet sole satisfaction of purchaser only (then will probably be higher pay for job due to greater risk of failure to complete adequately)
applies where personal aesthetics are at direct issue -i.e. paintings.

Doctrine of Reasonable Expectations

Premised on fairness.

Signer of adhesion contract is not bound to unknown terms which are beyond bounds of reasonable expectations.

Expectations found from prior negotiations or inferred from circumstances.

Usually applies to insurance k.
Signer bound if signed contract with unreasonable terms he wasn’t aware of.

Maxims of Interpretation

Meaning of a word in a series is effected by others in that same series.

A general term joined by a specific term will be deemed to include only things from the specific term.

If only specific terms are listed similar things are excluded and contract only for that specific list.

An interpretation which makes a contract valid is favored over one that invalidates.

If two meanings of a term are reasonable, one more favoring one party and one more favoring the other party, the one least favorable to the drafter is preferred  -he had one chance to get it right, probably purposefully left it ambiguous for his gain, won’t help him out.

Contract should be interpreted as a whole.

Principle apparent purpose of both parties is given great weight and influences the other more ambiguous terms.

If two provisions of a contract contradict one another and one is general and one is specific, the specific one will read as an exception provision to the other.

Handwritten or typed on added terms on an already printed up contract are given more weight than the older printed ones that the written ones contradict-more recent more reliable.

If public interest is effected by k, it will be interpreted in manner which favors public interest.
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