Promise

1. Statement of present intent not a promise- Baehr

2. May be implicit- Allegheny (charitable donation to University)

Offer

1. An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent is invited and will conclude it- RSS 24

2. Ads generally not offers- Lonergan


a. Bait-and-switch ads are- Izadi

3. Acceptance with changed terms are counter-offers- Normile (snooze-n-lose)

4. Offeror may revoke at any time- Normile

5. The purchaser is generally the offeror- Brown Machine


a. Price quotes generally not offers- Brown Machine

6. Vendors are the master of the offer- Hill (negotiations open through 30-day trial)

Acceptance 

1. RSS 36 Offeree's power of acceptance terminated by

(1)


(a) rejection/counter-offer


(b) lapse of time


(c) revocation


(d) death or incapacity of the offeror

(2) the non-occurence of any condition of acceptance.

2. RSS 69- Silence as acceptance

(1) Where an offeree fails to reply to an offer, his silence and inaction operate as an

acceptance in the following cases only:


(a) Where an offeree takes the benefit of offered services with reasonable opportunity


to reject them and reason to know that they were offered with the expectation of


compensation.


(b) Where the offeror has stated or given the offeree reason to understand that assent


may be manifested by silence or inaction, and the offeree in remaining silent and


inactive intends to accept the offer.


(c) Where because of previous dealings or otherwise, it is reasonable that the


offeree should notify the offeror that he doesn't intend to accept.

(2) An offeree who does any act inconsistent with the offeror's ownership of offered property is bound in accordance with the offered terms unless they are manifestly unreasonable.  But if the act is wrongful as against the offeror it is an acceptance only if ratified by him. (If offeree acts as if he owns the property, then he's bound if the offeror ratifies this as acceptance).

3. Silence not enough for additional proposals- Klocek

4. Mailbox rule- acceptances (but not revocations) valid when put in the mail.- Lonergan

5. Acceptance with changed terms are counter-offers- Normile

6. Learning that the offeror lacks the power to give terminates the power of acceptance- Normile: Dickinson rule

7. Acceptance may be implicit- Allegheny

Consideration

1. benefit/detriment- promised, done, forborne, or suffered- Hamer


a. abandonment of legal right- Hamer

2. must be bargained/sought for-Baehr (gas stations), Berryman (real-estate broker)

3. past consideration is no consideration- Plowman (workers' pensions)


a. past consideration can be “ratified”- Webb (man saves boss)

4. must be real- nominal consideration is no consideration- Salt


a. gratuitious/conditional promises are not consideration- Kirksey


b. poor consideration is still consideration- Batsakis

5. Trusteeship as consideration- King

6. Motives for entering a contract do not form consideration- Berryman (desire to sell the land)

7. Required for additional proposals/changes made after contract formed.

8. Efforts to obtain a loan may be consideration- Russell

Promissory estoppel

1. RSS 90

(1) [a.] A promise [b.] which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a 3rd person [c.] which does induce such action or forbearance is binding [d.] if injustice can be avoided only by enforcement.

(2) [weak] A charitable subscription or a marriage settlement is binding without proof that the promise [c.] induced action or forbearance.


a. Promise



1. Implied promise enforceable- Wright (child support)



2. Charitable pledge- King



3. Promise to shift contractual reliability- Shoemaker


b. Promisor reasonably expected reliance


c. Reliance



1. Retirement as reliance- Katz


d. Injustice



1. Moving/building on property accepted- Greiner



2. Moving house rejected as injustice- Kirksey



3. Too old to get a new job- Katz

2. Promissory estoppel is appropriate where one party relies upon advice and promises in the absence of a completed contract.- Pop's Cones

3. Damages- put the relier back in the position they were before reliance (compensation for detriment directly due to reliance).

Offory estoppel- Only applicable in contractor subcontractor relationship

1. RSS 87(2)- An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does not induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice. 


a. Promissory estoppel for contractor-subcontractor bids- Drennan


b. No promissory estoppel for contractor-subcontractor bids; Offers contain 


conditional promises, they should not be relied upon without acceptance- Baird

Restitution without promise (contract-in-law)

1. RSS Rest. 116- A person who has supplied things or services, although acting without the other's knowledge or consent, is entitled to restitution if:


a) actor acts unofficiously and with intent to charge


b) services/goods necessary to prevent serious bodily harm/pain


c) supplier had no reason to believe receiver would not consent to receiving, if 

mentally competent


d) receiver can't give consent, because of extreme youth or mental impairment

2. Alternate Elements- Equity (subcontractor wants owner to pay in lieu of contractor)


1. plaintiff conferred benefit on defendant


2. defendant had knowledge thereof


3. defendant accepted or retained the benefit


4. it would be inequitable for defendant to accept or retain the benefit without 


compensating plaintiff



a. subcontractor exhausted all remedies against general contractor



b. owner has not already given adequate consideration to relevant person

3. Incapable of giving consent- Pelo (mentally incompetent)


a. Provider is entitled only to the value of benefit given/reasonable going rate for 

service given.

Promissory Restitution (promise without consideration)

1. RSS 86

(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

(2) A promise is not binding under (1)


(a) if the promisee conferred the benefit as a gift or for other reasons the promisor has


not been unjustly enriched; or


(b) to the extent that its value is disproportionate to the benefit.

2. Promise in recognition of a moral obligation- Webb (employee saves boss)


a. A moral obligation was created.


b. The promise recognized this moral obligation.


c. The moral obligation is a direct result of the benefits received.


d. No prior legal obligation is necessary, as the promise ratifies the moral obligation.


e. The promisee was injured, giving him a material detriment.


f. The benefit was not gratuitous, because promisor offered to pay and promisee 

accepted

3. Moral obligation not enough to form a “material benefit”- Harrington (axe)

4. Moral obligations only enforceable if prior legal obligations existed- Wyman (scam)


a. Reassumption of debts discharged by bankruptcy or barred by SoL


b. Special relationship; parent-minor child

Unilateral contracts

1. RSS 45- Part performance or tender creates an option contract

(1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it. 

(2) The offeror's duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.

2. Contracts unenforceable until 100% of performance is completed- Petterson (house)

3. Bonuses generally unilateral offers- Cook (bonus for high sellers)

4. Substantial performance creates an option- Cook

5. RSS 32- When in doubt, an offeree may choose to accept by promise or performance.

Option contract

1. RSS 87

(1) An offer is binding as an option contract if it 


(a) is in writing and signed by the offeror, recited a purported consideration for the 


making of the offer, and proposes an exchange on fair terms within a reasonable time;


or


(b) is made irrevocable by statute.



a. comment c: even false recitals of nominal consideration should be enforced

2. RSS 63b, comment f- option contracts are an exception to the mailbox rule, acceptance only effective when received by the offeror within the required time limit.


a. Mailbox still applies- Worms v. Burgess

3. UCC 2-205- Firm offer. No consideration required for signed assurance that a contract will be held open for a reasonable time; but the time cannot exceed 3 months.

If the form is supplied by the offeree, it must be separately signed by the offeror.

4. Consideration required- Normile (snoozes and loses), Berryman ('consideration' given was neither bargained nor sought.)

Unilateral error- Eurice

Duty to read- Eurice, Hill

Service (Common Law) vs Goods (UCC)

1. Coakley test- Princess Cruises


a. language of contract  


b. nature of the business of supplier


c. intrinsic worth of materials

Mirror Image/Last Shot Rule

1. If acceptance does not mirror the offer, it is a counter-offer.

2. The terms of whoever made the last offer control.

UCC

I. 2-207 (p. 27)- “Battle of the forms” and written confirmations of oral agreements.

[look for assent to avoid (a) and (b)]

(1) a definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms. (counteroffer)

(2) ADDITIONAL TERMS (not “different” terms) are construed as additions to the contract.  Between MERCHANTS they become part of the contract unless


(a) the offer expressly limits acceptance to the terms of the offer; 


(b) they materially alter it; or


(c) notification of objection to them has already been given or is given within a


reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.

1. (1)


a. Battle of the forms does not apply when only one form has been sent- Hill



1. Battle of the forms still applies- Klocek, comment 1


b. Expressly made conditional on assent to different terms- Treat as counteroffer.


c. When an oral agreement is confirmed, look to (2) to determine if terms in therefore 
confirmation are included in the contract.  THERE CAN BE NO COUNTEROFFER


after an oral agreement is reached.

2. (2)(b) Material alterations- would result in surprise or hardship, comment 4.


a. Hardship- A clause negating a standard warranty where a warranty normally 

attaches; requiring a guranty of 90%+ deliveries where trade useage allows less; a 
clause reserving to seller power to cancel upon buyer's failure to meet any invoice 
due; a clause requiring complaints be made in a time materially shorter than 


customary or reasonable.


b. No unreasonable surprise- setting forth/slightly enlargening seller's exemption


due to causes beyond his control; fixing reasonable time for complaints w/in


customary limits (or for a sub-sale, providing for inspection by the sub-purchaser);


providing interest on over-due invoices or fixing seller's standard credit terms


within the range of trade practice and not limiting credit bargained for; limiting


right of rejection for defects falling with trade tolerance, or otherwise limiting 


remedy reasonably.


c. Must result in surprise OR hardship- Dale Horning


d. Indemnity clause is material alteration- Brown Machine


e. Significant shifts in legal remedy may constitute hardship, even if they are not


surprising- Dale Horning.

3. “Different” terms in acceptance or confirmation.


1. Shot-before-last rule; Last different terms ignored.


2. Same analysis as 2-207(2); but last different terms generally ignored as material.


3. [strong] Different terms from both parties knocked out.

Electronic/shrinkwrap Contracting- Unnegotiated terms inserted by drafter.

1. Extra terms taken as a whole; all are binding or none- Hill

2. Additional terms later are expected in phone purchases.- Hill

3. No specific notice of additional terms/conditional acceptance required- Hill

Postponed Agreements

1. UCC 2-305- Open price term.  A reasonable price may be substituted if parties intended to be bound.

2. Quake


a. Agreement to agree- One or more terms will be discussed later.


b. Formal contract contemplated- Major negotiations finished, only minor terms


and the formality of a written contract unfinished.


c. Contract to bargain in good faith.

3. If parties have discussed but left out an important term, or failed to leave an objective

key to define that term, then the Court may not substitute- Walker

4. UCC 2-204(3)- A contract with missing terms does not fail if the parties have intended

to contract and there is a reasonable basis for remedy.


a. Intention to be bound is what's important.

5. RSS 27- Manifestations of assent that are sufficient to conclude a contract are not prevented from concluding the contract even when there is still an agreement to agree or a formal contract contemplated.


a. Intention to be bound is what's important.

. Illusory terms unenforceable- Walker

Adhesion Contract- Unfair bargaining power and little dickering permitted.

1. Printed form with many terms, clearly purports to be a contracted

2. Drafted by or on behalf of one of the parties

3. The transaction is routine for the drafter


a. The transaction is rare for the adherer, relative to the drafter

4. Very little dickering will be allowed, implicitly or explicitly

5. The principal obligation of the adherer is money


a. RSS 211- non-dickered terms that couldn't be reasonably expected; they are


bizzare, oppressive, eviscerate the dickered terms, or eliminate the dominant 


purpose of the contract.  From the Drafter's perspective.  (ALSO APPLIES IN


NON-ADHESION CONTRACTS)


b. C&J (Chemical Insurance)- From the adherer's perspective.

General contract assessment of damages

What do we have to pay non-breaching party to put them in the position they would have been had the contract been fulfilled?

General promissory estoppel assessment of damages

What do we have to pay relier to put them back into position that they were before they took on the detriment? (How much detriment was inflicted?)

Restitution theory assessment of damages

What is the reasonable value of the benefit bestowed?

Principles of Interpretation

A. RSS 201- Meaning is known by other party > Reason for meaning to be known by other party > No reason for meaning to be known by other party.


a. “Reason to know” usually determined by industry standard/trade useage.

B. Burden is on plaintiff to prove his interpretation

1. Always start with language of the contract.  Before analyzing the other things, the term/terms in dispute must be found to be ambiguous.

2. Preliminary negotiations.

3. Trade useage.  Industry standard.

4. Legal standards.  (External standards, like the Department of Agriculture definitions of chicken).  Not always relevant.

5. Maxims of interpretation (Some apply, some don't.) 

6. Performance.  How did the parties behave after the contract formed?

C. The Maxims

1. Noscitur a sociis- the meaning of a word is modified by the other words in its immediate context.  So, "chicken" is modified by Grade A, Government inspected.

2. Ejusdem generis- when a general term is coupled with a specific term, the specific term limits the general term.  E.g: Cups, dishes, bowls, plates, and others.  "Others" is limited by the more specific terms; the others must be similar in nature.

3. Expression unius exclusion alterius- when specific terms are alone, without a broader term, other items are excluded even if they are similar in nature.  E.g: Cups, dishes, bowls, and plates.  Forks will be excluded.

4. Ut magis valeat quam pereat.  Interpretations that could be part of a valid contract are favored over interpretations that could not be part of a valid contract.

5. Omnia praesumuntur contra proferentem- If two reasonable meanings are possible, the meaning less favorable to the drafter
shall prevail.

6. Interpret contract as a whole- individual terms and clauses should be considered against the backdrop of the whole writing.

7. Purpose of the parties- the court may use the purpose and intents that brought the parties together to contract as a guide to filling in the gaps. 

8. Specific provisions are exceptions to general provisions- If a specific provision contradicts a general provision, it is treated as an exception to the general provision.

9. Handwritten/typed provisions control printed provisions- Such provisions are assumed to added more recently, customized for the particular contract.

10. Public interest preferred- Not widely applied, but a factor to consider.

11. Contracts interpreted to make an agreement reasonable, lawful, or effective.  So, the seller is unlikely to sell chickens at a loss.  (Although they might, to get rid of overstock, or to gain a customer, or they're just foolish).

UCC Hierarchy

1. Express Terms- Intent of parties in this contract

2. Course of Performance- Intent of parties in this contract

3. Course of Dealing- Intent of parties in all their contracts

4. Usage of Trade- How other people generally contract


a. Trade may be expanded as reasonable- Nanakuli

Parole Evidence Rule- Evidence of prior or contemporaneous communications introduced to add to or contradict a written agreement is not admissible.  (Future agreements always are). Clearing up existing terms >Adding new terms >Contradicting existing terms.

Exceptions: 

a. Evidence to show that there was no agreement (fraud/duress, no consideration, incapacity, mistake)

b. Evidence to explain ambiguity

c. Oral condition- an agreement that some event must occur before the contract comes to being at all

1. 4-corners approach- Thompson: requires ambiguity to be found within the language of the contract itself before considering extrinsic evidence as to its true meaning.

2. Integrated Agreements (p. 193)


a. RSS 209- an integrated agreement constitutes a final expression of one or more 
terms of an agreement. 


b. 210(1)- completely integrated. No contradicting or added terms allowed through 
parol evidence.


c. 210(2)- partly integrated.  No contradicting terms allowed through parol evidence.

3. RSS 213- PER 

(1) A binding integrated agreement discharges prior agreements to the extent that it is inconsistent with them.

(2) A binding COMPLETELY integrated agreement discharges agreements to the extent that they are within its scope.

(3) An integrated agreement not binding or voidable and avoided does not discharge a prior agreement.  But, it may render inoperative a term that would have been part of the agreement if the agreement wasn't integrated.

4. RSS 214 Evidence of prior/contemporaneous agreements

Admissible to establish


(a) that the writing is or isn't integrated


(b) that the integrated is completely or partially integrated


(c) the meaning of the writing


(d) illegality, fraud, duress, mistake, lack of consideration, other invalidation


(e) ground for bla bla bla

5. UCC 202- Terms in final agreements may not be contradicted, but may be explained/supplemented by:


(a) course of dealing/useage of trade or course of performance


(b) by evidence of consistent additional terms UNLESS the court finds the 


original agreement to have been intended as a complete and exclusive statement


of the terms of the agreement.



1. Exception to a rule is not a contradiction of the rule- Nanakuli

6. UCC 1-205: Course of Dealing and Usage of Trade- interpret for consistency

7. UCC 2-208: Course of Performance of Practical Construction- not relevant when accompanied by objection, as in Frigaliment.  Otherwise, may show waiver/modification

of inconsistent terms.

8. RSS 222: Useage of Trade (p.225)

