I.
The Objective Theory of Contracts:

· Ray v. William G. Eurice & Bros., Inc. – Page 27

· Issue:  Does one party’s unilateral mistake justify complete voiding of contract?
· Holding:  No.  The law is clear, absent fraud, duress or mutual mistake, that one having the capacity to understand a written document who reads and signs it, or, without reading it or having it read to him, signs it, is bound by his signature in law.  It is binding unless unless there is fraud, duress or mutual mistake.
· POLICY:  The contract is unambiguous as to the intent of the parties.
· There was ample opportunities to make the terms unambiguous.

· The subjective intent of the parties is immaterial because it is too difficult to gauge.

· If the court were to allow the subjective intent to be considered then it would become too easy to escape a contract by claiming a different intent.

· Learned Hand:  “If however, it were proved by twenty bishops that either party, when he used the words, intended something else than the usual meaning which the law imposes upon them, he would still be held, unless there were some mutual mistake, or something else of the sort.”  Hotchkiss v. National City Bank
· Don’t forget that a contract by law is an obligation.

· Credibility of Π over ∆ mattered

· Eurice Brothers bargaining power – they should be held to a higher standard because they entered many contracts over many years

· Park 100 Investors, Inc. v. Kartes – Page 36
· Facts:  The defendants mistakenly signed a personal guarantee because the plaintiffs misrepresented the guarantee as just the lease agreement and as something that had been already agreed upon.

· Issue:  Is a signed contract binding if signed under terms of fraudulent misrepresentation? 

· Holding:  No, when there is fraudulent misrepresentation (here it was nondisclosure) the contract is not valid.

· POLICY:  Actual fraud elements

· A material misrepresentation 

· Was false

· Was made w/knowledge or in reckless ignorance of the falsity (defrauder knew it was false)

· Was relied upon by the complaining/signing party

· Signing party suffers injury

· You need all of these elements.

· See Sherrod.
· use the surrounding facts/circumstances to show fraud (the trial court determines this)

· Again, Π’s testimony was more credible than ∆’s.

· You are generally obligated to know the terms of the agreement you sign and can’t avoid the obligation for this unless there’s fraud (daughter’s wedding helped but still would not have gotten them off the hook if the ∆ had not been there when the Π phoned the lawyer)

II.
CONSIDERATION:

· General:  The doctrine of consideration creates a formality like the seal.  It makes people think about what they promise.  Circumstances exist where people change their mind, but if there is an exchange there is more reason to enforce.
· There must be a bargain for exchange to every contract (consideration)
· Need definite promise before consideration (Rice, Greiner there was no definite promise)
· Negotiation resulting in the voluntary assumption of an obligation by one party upon condition of an act or forbearance by the other (Baehr language) – an intentional contract as a result of some deliberation, manifested by reciprocal bargaining or negotiation
· Consideration distinguishes exchanges from gifts
· Hamer v. Sidway – Page 41
· Facts:  Decedent promised plaintiff money if he abstained from certain vices until he was 21.  Π fulfilled his end.  Decedent did not pay though assured him he would and now the executor will not pay.

· Issue:  Was the Π’s abstaining consideration or is the contract invalid because Π’s abstention did not benefit the decedent?  

· Holding:  Consideration is not conferring a benefit, it is giving up a legal right or suffering a detriment.  

· Policy:

· Family name was upheld but it ends up not mattering

· The nephew relied on the promise

· Maybe he would have benefited by winning $

· Note:  “Bargain for Exchange” contract – giving up something to get the $

· Note:  This is not a gift.  

· Consideration = detriment to the promise sustained by virtue of the promise

· Dougherty v. Salt – Page 54

· Decedent promises her nephew 3k through a promissory note, payable upon her death.  The testatrix refuses to pay.

· Issue:  Is there consideration to require the testatrix to pay?

· Holding:  Nothing is consideration that is not regarded as such by both parties (meeting of the minds).  Because the nephew did not give of anything, it is not an exchange (no consideration) therefore it was a gift which had to actually be handed over or put in a will (a promised gift is not an enforceable contract).

· POLICY:  Cannot claim intangible element as consideration (as Π did).  Specific is better than general.  
· Peppercorn Theory of Contracts:  A court will not evaluate the consideration to see if it is a good deal (it could be a bad deal, they don’t care), just as long as you gave up something the contract would be enforced.  

· Informed family promises like this are rarely enforced – often created in an emotional state and relations change

· In this case here was no exchange, just an unenforceable gift.

· 3 ways:  give it as a gift, put it in a trust, or formally put it in a will.

· Baehr v. Penn-O-Tex Oil Corp. – Page 47
· Defendant takes over the lease making it a third-party contract.  Original leasee does not pay Π.  Π tries to get the money from third-party Δ.  There are initial promises to pay from Δ which Π claims to have taken seriously.
· Issue:  Was Δ responsible for paying Π past rent of third-party because they promised to?
· Holding:  No.  There was no consideration or reliance on the promise so it was not even a contract.  

· POLICY:  Agreeing to forbearance to sue (you did something wrong, I won’t sue you as long as you pay me) can be consideration if agreed to.  Here, Π’s forbearance to sue was just a matter of convenience.  Did not rely on ∆’s promise to pay therefore waited to sue – he sued when he came back home and it was convenience.

· You can’t make up something as consideration; you have to have a meeting of the minds.  Π made up the forbearance to sue.
· Consideration must be adopted and regarded by the parties as such.

· Plowman v. Indian Refining – Page 64

· Facts:  Actual promise not in dispute just its duration.  Plaintiffs thought payment was for their entire life; defendants said it was for no definite time period so they could take it away at any time.  Π was to pick up the checks from Δ.  The new ownership discontinues payments.  
· Issue:  Was there consideration?
· Holding:  Past consideration is not valid consideration.   
· Policy:
· Picking up the check was a condition not a bargain for exchange.  
· Π gave up nothing but instead conferred a benefit to Δ’s detriment
· Moral consideration is not sufficient to uphold a contract/enforce a promise
III. 
PROMISSORY ESTOPPEL AND RESTITUTION:

· Promissory estoppel is only used if there was no consideration.

A. PROMISSORY ESTOPPEL

General:  A promise that is implied in fact (inferred from the parties’ conduct but still a promise).

· Rarely successful in court (less than 10% of the time, Page 115)
· If preliminary negotiation (no formal written contract) you may want to think PE.
1.  WITHIN THE FAMILY

· Greiner v. Greiner – Page 76

· Facts:  Δ’s dad cuts him out of the inheritance.  Δ’s mother tries to bring him back by giving Δ some land if he would move home to be near Π.  He fulfilled his obligation and Π gave him the land.  Now Π sues to recover the land after being influenced by an inherited son.

· Issue:  Is this oral promise a contract?

· Holding:  Yes, because of PROMISSORY ESTOPPEL.

· You have to have a promise.

· That someone reasonably relies on – that the person making the promise expects them to act on (not that they want them to but that they expect them to)

· Detrimental reliance (you gave up something, you did something you would not have done but for the promise).  Sold land, moved, settled family, spent $ on property – lived there 1 year.

· Injustice can only be avoided by enforcing the promise.

· Restatement (Second) § 90 – the four elements of promissory estoppel
· POLICY:  Courts are hesitant to enforce family promises unless there is detriment (different from Dougherty v. Salt)
· The more detrimental the reliance the greater the injustice and more likelihood for enforcement.
· This relates back to Hamer v. Sidway because he gave up his legal right to live somewhere else.  
· No bargain for exchange – he makes improvements but maybe Π did not want them.
· Promise = words and conduct here.
· Promised Π but was indefinite until the 80 acres segregated for Π and she gave him possession (was not a contract until then).
· Wright v. Newman – Page 80

· Facts:  Δ knew Π’s child was not his.  He still put his name on the birth certificate, allows him to use his last name, and pays child support for awhile and then stopped.  Π never attempted to identify the natural father.
· Issue:  Can Δ be held liable for child support using promissory estoppel?
· Holding:  Yes.  He did promise (name on birth certificate, gave last name – he did it knowingly & voluntarily), she relied on this and did not find the real father for 10 years, this was detrimental (financially and emotionally for her and the son because she did not find the real father), so to avoid injustice the promise must be enforced.
· POLICY:  The only possible consideration is intangible (he gets a son) which will not work.  If had been given visitation rights, it could have been consideration.
· The majority favors supporting the child over rights of Δ.  The dissent feels this could discourage others from benevolence to support children that are not thier own.  
· PE used here where was no statutory obligation or express contract – instead conduct implied in signing birth certificate and giving last name.
· Dissent:  Π does not prove the detriment element because she does not prove that the natural father cannot now be found.  ∆ is only morally obligated (unenforceable), not legally obligated.

2.
CHARITABLE SUBSCRIPTIONS

· Allegheny College v. National Chautauqua County Bank – Page 86
· Facts:  Decedent made a promise in writing to give 5k payable within 30 days

· after her death on the condition that the money be used to form a scholarship in her name to support students interested in ministry.  She gives 1k and then changes her mind.

· Issue:  Is the contract enforceable?

· Holding:  Yes.  There is consideration by perpetuating her name and giving to the mission she desired.  This binds the university to actually publicize the memorial scholarship.  

· This distinguishes Dougherty v. Salt because the plaintiff assumed the duty to perpetuate her name when Π accepted the $, thus forming a bilateral agreement.

· A bargain for exchange:  money for the namesake.  This was a condition of her giving the $ that Π accepted.
· POLICY:  Judge Cardoza’s dicta on promissory estoppel helps shape the doctrine.  There was no detrimental reliance because Π just set the money aside (no costs incurred).  Gifts typically are not consideration but because she gets something in return (perpetuating the name) it is consideration.

3. COMMERCIAL CONTEXT

· Katz v. Danny Dare Inc. – Page 102
· Facts:  Δ could have fired Π but instead offered to pay Π 13k each year ofr hte rest of his life so that he would retire (Π did not want to retire).  Π accepted the contrat.  After 3 years, Δ cut the payments in half; Π refused the reduced payments, Δ stopped them altogether.
· Issue:  Is the contract enforceable under promissory esoppel?

· Holding:  Yes.  Promise was made to Π, promise was intended to induce the Π to retire,  reliance was reasonable because of the 13 month negotiation period, Π detrimentally relied by losing 10k per year (the fact the Δ could have fired Π and given him nothing is immaterial because that is not what actually occurred), and injustice cannot be avoided because Π is now too old to find work elsewhere.  
· POLICY:  There is no consideration here because it is past performance.  Plowman.
· Selmi, however, felt there was consideration because why would Δ have negotiated for so long (13 months)?  Family relations, company image.  They were buying something – bargain for exchange.

· Detrimental reliance depends on a change in behavior – he did not want to quit his job.  BUT Selmi’s whole point is that he could have been fired at any time and therefore entitled to nothing.  Just that he was not actually fired.

· Hayes note case:  no PE when employee announces retirement prior to receiving pension promise (no detriment/change in behavior)

· Vastolen note case:  PE can be enforced even when the change in conduct results in financial gain.

· Shoemaker v. Commonwealth Bank – Page 108

· Facts:  Π bought mortgage from Δ with the requireent that they carry insurance. Π’s insurance runs out and they are unable to buy it on their own so Δ purchases it and charges Π for the insurance.  ∆ does not renew the insurance and Π’s house burns down uninsured.  It is debated whether or not ∆ informed Π that the insurance was to be cancelled.
· Issue:  Was Π’s reliance on the bank to buy insurance reasonable?

· Holding:  If there is prima facie evidence (evidence of reliance that they did not buy other insurance) then the claim should be submitted to the jury to determine the reasonableness.  

· POLICY:  Selmi disagrees because he does not see the detrimental reliance aspect – since Π could not get insurance on their own they did not change their behavior.  
· No consideration because the bank gets no extra $ for the insurance (just protecting their original deal)

B. RESTITUTION 

· General:  Someone is required to pay for a benefit that they have received (you don’t get something for nothing – nothing is free and you have to give back what you did not pay for).

· Also you do not have to pay for something someone voluntarily did if you did not agree to it

· Must be known to and accepted by the ∆ (if forced against one’s will restitution will fail or for which one did not request or knowingly accept).  Pelol.

· This is used when there is no detrimental reliance

· Other names for restitution:  implied in law contract, quasi-contract, unjust enrichment, quantum meruit (all are in the absence of a contract – it is implied in law but not in fact) – there is no promise for these!

· Successful restitution claim = unjust enrichment

· Credit Bureau v. Pelo – Page 118
· Facts:  Δ was hospitalized against his will.  Π claims he received a benefit and should have to pay.  Δ says he did not want the benefit because he made no promise to pay for services.  Saved from suicide by the hospital.

· Issue:  Should Δ have to pay for a benefit conferred on him without his consent?

· Holding:  Yes.  There was a contract in law (by the statute) because he was involuntarily committed and Δ would have been unjustly enriched if not forced to pay.

· Section 116 of the Restatement of Restitution (for services performed):

1. Four elements of restitution; all must be proved

i. The one performing the service acted officiously and with the intent to charge because of the next 3 items:

ii. The things or services were necessary to prevent the other from suffering serious bodily harm or pain.

iii. The person supplying them had no reason to know that the other would not consent to receiving them, if mentally competent.

· It was impossible for the other to give consent or, because of extreme youth or mental impairment, the other’s consent would have been immaterial.  

· POLICY:  Society as a whole would want to be saved.  Note this really applies to live-saving situations/doctors and patients.  Also in Webb v. McGowin.

· 
Commerce Partnership 8098 Limited Partnership v. Equity Contracting Co., Inc. – Page 127

· Facts:  Δ is the owner.  Δ pays the general contract in full.  General contractor hires Π as his subcontractor.  General contractor goes bankrupt and cannot/does not pay Π.  Bottom line, Δ has paid in full, but Π never got paid.  Π argues unjust enrichment since he confers a benefit and does not get paid.  Δ did pay, however.  
· Issue:  Was Δ unjustly enriched and therefore has to pay Π because the general contractor failed to do so?

· Holding:  No.  Δ fulfilled his part of the promise so he cannot be held liable because he has not been unjustly enriched since he paid.  

· Π always has the burden of proof and he must prove that the owner has not paid in full or that he has exhausted all angles of getting the $ from the general contractor. 

· Subcontractor Πs must always show:

· It had exhausted all remedies against the general contractor.

· Owner gave no consideration to anyone for the improvements of the subcontractor.

· Owner must actually want the improvements (leasee/leasor claims fail)

· Get a lien. 

· Watts v. Watts – Page 134
· Facts:  Never married.  She enhanced his earning capacity.  Δ indicated to Π that he would provide for her; they acted as a married couple (joint bank account and tax returns, she gave up school/career to support him and kids so that he could advance his career).  She contributed property and worked for his firm.

· Issue:  Π uses several theories (see notes if necessary), but most importantly can Π recover on restitution?
· Holding:  Yes.  Because Δ was unjustly enriched by holding onto an unreasonable amount of the property and the services she provided enriched his business.  

· POLICY:  Restitution is difficult to prove because it is hard to ascertain the value of services/benefits (here how exactly she made his company grow).

· The Restitution test is:

1. Benefit conferred to the Δ from the Π.
2. Appreciation or knowledge by the Δ of the benefit.
3. Unjust enrichment of the Δ by accepting/retaining the benefit conferred w-out paying for it.

· $, property, or services (housekeeping, childrearing) may constitute consideration

· Once remanded, Π won because she could show she actually increased their wealth.  Other Js base on reasabonle value of Π’s service.


PROMISSORY RESTITUTION:
· Promissory restitution = express promise to pay after benefits are received.  Often involved invalid past consideration (Plowman).

· Mills v. Wyman – Page 146
· Facts:  Π cared for Δ’s ill, estranged son.  When the son died, Δ promised Π in a letter to reimburse Π for costs incurred for taking care of his son.  Δ never paid.  
· Issue:  Should this promise be enforced because of a moral obligation?

· Holding:  No.  Restitution fails on two counts:  the benefit conferred was indirect (on the son not the Δ) and unofficiously (in that he did not ask for the benefit).

· POLICY:  Again, past consideration is not consideration.  Plowman.  
· Moral obligations (Δ said that he would pay) are unenforceable unless enumerated by statute.  

· Often if requested it is implied in fact, unrequested then restitution.

· If a contract violates public policy, it will not be enforced.

· Age of son mattered (equitable obligation if a child), modern rule is under 18 for necessary goods/services.

· Webb v. McGowan – Page 151
· Facts:  Π saves decedent as represented by executor Δ from a falling log.  In the process of saving decedent, Π was badly crippled.  Decedent promises to pay Π $15 every two weeks for the rest of his life which was fulfilled until decedent dies and Δ stops payment.
· Issue:  Is there an enforceable contract due to consideration/restitution?

· Holding:  Consideration = Π injured, Δ saved; service is not gratuitous/moral obligation because McGowin paid for 8 years

· POLICY:  This case is distinguishable from Mills v. Wyman because the benefit was directly conferred on the Δ.
· Where the promisee cares for, improves, and preserves the property of the promisor, though done without his request, it is sufficient consideration for the promisor’s subsequent agreement to pay for the service, because of the material benefit received.

· Saving your life = material benefit.

· Like classic contracts only w/no bargain for exchange (see consideration below – the material benefit).  Becomes valid/enforceable when the Π said he would pay.
· Moral obligation can be consideration that is enforced when:

· ∆ says he will pay

· And a material benefit is received (consideration).

IV. OFFER AND ACCEPTANCE

A.
BILATERAL CONTRACTS

· Bilateral Contract:  One party promises some future performance in return for a promise of performance by some other party.

· Exchange of promises – each party is a promisor and a promisee.

· 
Lonergan v. Scolnick – Page 162
· Facts:  Π inquired about an ad Δ put in paper for sale of land.  Δ responds to Π saying he should move fast if he wants the property.  Δ sells property to third party.  In the meantime, Π sets up escrow to purchase property.  
· Issue:  What’s the legal principle for when something is an offer and in this case was the letter an offer?
· Holding:  It must be clear that all of the terms are there and it is sufficiently definite such that a reasonable person would think that all is left to do is accept it.  In this case, the letter was only a preliminary negotiation and not an actual offer; the Δ must still accept Π’s offer.  Therefore, no contract was formed.  
· POLICY:  Π wants the value of the property now less what he would have paid; not specific performance of the contract because someone else has it.  This usually applies to land because you cannot displace an innocent buyer.  
· Mailbox rule – acceptances just need to be mailed and are binding upon being put in the mailbox not receipt.  Offers are not binding once you mail it, but acceptances need only be mailed to be binding.  Must actually be in the mail w/sufficient postage.  To get around this the offeror can say it must actually be received – put this language in the contract.
· Π makes the offer but Δ has the power to accept. 
· Ads are invitations for offers.
· No meeting of the minds that there was an offer. Necessary for them to mutually agree to a specific thing.
· Basic rules of offer and acceptance:
· Offer can be revoked at any time.
· Offeror must communication the revocation to the offeree.  
· Izadi v. Machado – Page 166
· Facts:  Δ places ad to sell car in newspaper.  Π tries to purchase truck as he interpreted the ad by trading in a any car in exchange for 3k.  Δ refused Π’s offer because of microscopic print limiting the application.  
· Issue:  Is Δ bound by his ad as an offer when a reasonable person would have thought 3k was compensation for any car?
· Holding:  Yes.  Generally ads are not offers except when enforced through statute (here fraud of bait and switch) such that a reasonable person would believe this ad was an offer regardless of the secret intent of the person making it.
· POLICY:  Π had to be genuinely misled into thinking a contract was formed and not just taking advantage of the system.
· Because the ad has a specific price and a specific trade-in value it becomes an offer because the only thing left to do is bring in a car and accept.  
· Inconsistent contract terms must be reconciled – view contract as a whole.
· Normile v. Miller – Page 171

· Facts:  Δ shows Π house.  Π makes offer stipulating that he has until 5:00 the next day to accept.  Δ makes counteroffer by changing some of the material terms thus the initial offer is void and Π must accept this counteroffer.  Prior to that deadline, Δ sells to a third party and tells Π “you snooze, you lose, property sold.”  Π ignores this and submits acceptance.
· Issue:  Does Π have the power to accept after he receives notice that Δ’s counteroffer has been revoked?  

· Holding:  No.  Π has to be told the offer is being revoked and if he did not want to lose the house Π needed to make it an option contract by creating consideration ($).
· POLICY:  

· Δ’s counteroffer = rejection of Π’s initial offer.  Restatement (Second) § 39(2).

· Power of acceptance can be revoked without consideration.

· Knowledge of revocation is sufficient – can be communicated indirectly or by someone other than the offeror, just as long as the buyer knows.  Applies to bilateral and unilateral contracts.

· Person who makes the offer controls it including the method of acceptance.

· Option contract must be supported by consideration; Δ’s counteroffer contained no consideration.

· Qualified/conditional acceptance = counteroffer

· Since the terms of the offer changed, there was no meeting of the minds and, thus, no contract.  Meeting of the minds requires offer and communicated acceptance of the exact terms.

· See notes 9/29/03

B.
UNILATERAL CONTRACTS

· Unilateral Contract:  One party makes a promise in exchange for the rendering of services by another (offeree).  Rendering of service as opposed to future performance.

· Acceptance = rendering of performance (also the consideration).

· Better for the offeror – not bound until receives performance.  At the same time, they’re the only party bound.

· Risky for the offeree – can revoke once started performance but not completed (what creates the contract).

· Patterson v. Pattberg – Page 179
· Facts:  Δ promised Π the opportunity to pay his mortgage for a reduced amount if the payment was made by a certain date.  Π went to pay the mortgage and Δ would not accept (closed the door in his face so as not to accept) because he sold the mortgage to someone else.  
· Issue:  Did Δ have the power to revoke this unilateral contract by not accepting Π’s money?
· Holding:  The promisor of a unilateral contract has the right to revoke the promise at any time before the promisee has fulfilled his end of the bargain and thereby accepted the offer.
· POLICY: 
· Showing up at the door was not enough – Δ needed the actual $ in his hand to bind the contract.  Mailing it by the deadline would have been sufficient acceptance as long as Δ had not articulated his revocation.

· In a unilateral contract, the promise is free at any time to not accept the offer, therefore the promisor should also be free to revoke at any time before acceptance.

· Partial performance gives you entitlement to finish the performance but partial performance does not always work – substantial performance is better because it implies reliance.  Performance is the acceptance.

· Restatement 45:  partial performance gives you the time to finish performance. 

· Doesn’t matter how brief you revoke prior to acceptance just so long as you do it.  This is a strict interpretation.

· Since revoked prior to acceptance and therefore contract forming no breach for Π to even be seeking damages.
· Dissent:  Bad faith by not allowing Π to perform.
· Cook v. Coldwell Bank – Page 184
· Facts:  Π worked as an independent contractor for the Δ.  Δ announces a graduated bonus program.  Π achieves the first level before Δ extends the end date.  Π then achieved the highest level of the bonus program.  Π asks Δ if it was required to stay until March to receive bonus.  He says yes.  Π stayed in w/Δ until end of year in reliance of his promise.  Π then leaves for another job.  When Π tried to collect her bonuses, Δ refused.  
· Issue:  Is there sufficient performance to make the unilateral contract binding?

· Holding:  Yes.  Offeror may not revoke offer where offerree has made substantial performance.  Substantial performance of Π created consideration and therefore served as an acceptance because in a unilateral contract performance is the only thing that binds the two parties.  

· POLICY:
· Restatement 45

· Commissions and rewards are common unilateral contracts.

V. LIMITING THE OFFEROR’S POWER TO REVOKE:  THE EFFECT OF PRE-ACCEPTANCE RELIANCE

· General:  Still need to show if there was consideration first.
· Can be revoked at any time so long as prior to acceptance.  Restatement § 35.  UNLESS optioned.

· James Baird Co. v. Gimbel Bros., Inc.

· Facts:  Δ received misquotation on linoleum.  As a result Δ made an incorrect offer to Π and other contractors.  Δ revoked offer through a phone call when it learned of its mistake but not before Π made offer to PA DOH.  Π did not revoke offer because it could not submit a new bid (too late) to DOH and DOH accepted.  One day later Π received formal letter of revocation. Δ refused to honor offer.  Innocent mistake (like Drennan).
· Issue:  Was a contract created between the Π and the Δ through the Π’s reliance upon the Δ’s offer?
· Holding:  No.  Π never accepted Δ’s offer.
· POLICY:

· 1st possible acceptance was when Π used the quote; 2nd possible acceptance was when the DOH contract was awarded.  Neither work – 2nd because the offer was revoked before the contract was awarded.  
· No consideration to have created an option contract.  But reliance can substitute for consideration – it is not detrimental because Π did not revise their bid when they learned of the mistake.  If they had revoked, then unable to resubmit bid, that would be detrimental?
· Underlying issue can general contractor take advantage of subcontractor’s mistake?  This court says no, that Π could have protected himself by creating a binding contract w/Δ by negotiation up front to avoid confusion.
· Encourages contracting around problems that arise through formal offer and acceptance.
· Mere use of a subcontractor’s bid does not constitute acceptance.
· Argues that PE applies only to promises and this is merely an offer.
· Drennan v. Star Paving Co. – Page 193

· Facts:  Like Baird, this is case of innocent mistake.  Δ made offer to Π for subcontracting job which Π used in its bid for a contract.  Π was awarded the contract.  Π went to Δ’s office to arrange performance the next morning and Δ revoked the offer.  
· Issue:  Did Π’s reliance on Δ’s offer make it irrevocable?
· Holding:  Yes.  Δ’s offer to Π was irrevocable becuase the Π reasonably relied upon the offer; the loss resulting from the mistake should fall on the party who caused it (here the Δ).  This case invokes PE whereas Baird did not.

· POLICY:

· The offer is revoked before Π formally accepts but BECAUSE of the reasonable reliance (i.e. promissory estoppel) Δ is responsible to avoid injustice.
· The court looks at it differently in that they do not want subcontractors to make artificial bids that they are not bound to and then thus raise them once the bid is awarded.
· PE could not have been invoked if the Π should have recognized ∆’s mistake (would not have seemed reasonable to rely on it if not for the high pricing variance in the area).
· Drennan encourages not making mistakes and binds you to them but it only binds the one party (the subcontractor).
· Restatement (Second) § 87(2) adopts the Drennan rule to be applied to substantial/reasonably FOS reliance on an offer.  Few cases have actually applied PE to unaccepted offers outside of construction bidding.

· This prevails in practice over Baird.

· Helped that ∆ really searched out a low bidder instead of sticking ∆ w/a big bill.

· Binds subcontractor though general contractor can still shop around (not bound until accepted) unless the state has a statute for government contracts

· Berryman v. Kmoch – Page 202

· Facts:  Π wants option contract declared null and void because $10 consideration was never paid.  Π called Δ to ask to be released and then sold land to third party.  Δ decided it wanted to exercise its option but was informed by bank that land had already been sold.  During this time Δ searched for other co-buyers (this later does not prove consideration or as a detriment – just his motive, not consideration).
· Issue:  Can the option contract be enforced if the consideration was not paid?  Did Δ detrimentally rely on Π’s offer?

· Holding:  There is no option since the consideration was not paid, and Δ’s power of acceptance was terminated when he was told the land was sold; since Δ suffered no detriment promissory estoppel would fail.

· Option contracts w-out consideration are mere offers to sell, irrevocable at any time.

· Valid consideration for option contracts:  conferring a benefit ($), performance of specified acts (on behalf of and to the benefit of the seller), a promise for a promise ($10 would have been given up even if the ∆ decided not to buy), imposes a legal obligation on the promisor.  Some courts have said purchaser’s efforts to obtain a loan constitute consideration or reliance for PE (page 207).

· Pop’s Cones, Inc. v. Resorts International Hotel, Inc. – Page 208

· Facts:  Δ approaches Π first and they engage in preliminary negotiations regarding a lease.  Δ’s employee tells Π deal is almost certain.  Later tells Π not to renew the lease and to pack up and plan on moving.  Δ ends negotiations.  Π did not renew her old lease on reliance of this promise.  Π seeks reliance damages not expectation damages.  There was never an actual offer and acceptance.

· Issue:  Can promissory estoppel be invoked when there is a lack of a clear and definite promise.

· Holding:  Yes, because Π could potentially meet all four elements of promissory estoppel since the clear and definite language is relaxed, and that Π merely seeks to recoup damages incurred (reasonable) it should be remanded to the jury.
· Promise made – yes, negotiations.

· Reasonable expect forbearance – instructions not to renew the lease, statements were not ambiguous.

· Detriment – losing the old lease, changed behavior.

· Avoid injustice – Π must be paid to recover damages of losing the lease.

· POLICY:
· The fact that Δ approached Π added to the reasonableness of the reliance
· Π detrimentally relied on Δ’s promise.

· Clear and definite language is not part of Restatement 90 (defendant will use this as a defense and it is not even part of Restatement 90).  You do not need clear and definite language because you cannot reasonably rely on something that is extremely vague.  If promise is not sufficiently clear, then you cannot reasonably rely on it – it is granted to Π (subsumed into the rule).  
· When promise is reliance on detrimentally by giving up another business location and incurring out of pocket expenses in preparation of the new location is it sufficient for PE (negotiation assurance of a contract).  Hoffman v. Red Owl Stores.

· Lack of business sophistication compared to ∆s helped.

VI. 
QUALIFIED ACCEPTANCE:  THE BATTLE OF THE FORMS
· $ = UCC
· & = common law
· U.C.C. is very negotiation-oriented.

· Parties will always say:  1.  There is a contract.  2.  And it is on my terms.

· Statutes will often play a role in these cases (UCC serves same purpose) – can sometimes make offers irrevocable even if lacking consideration.

· UCC § 2-205 applies to offers, firm offers are only irrevocable for a reasonable period of time unless otherwise stated (and must be separately signed) – this is on buyers and sellers

· Princess Cruises v. General Electric – Page 223 &
· Facts:  Purchase order and price quotation exchanged.  Δ faxes a final price quote w/Δ’s terms for Π to accept (different from purchase order terms so it rejects the first ones).  Π gave permission over the phone for Δ to proceed based on the price quote.  Δ damaged ship.
· Issue:  Do services or goods predominate?

· Holding:  Services predominate, therefore common law and not the UCC will apply (UCC can be applied to mixed goods and services so long as the goods predominate).

· POLICY:
· Coakely Test for determining whether goods or services predominate:

· 1.  the language of the contract (service terms – cleaning, stuff like that)

· 2.  the nature of the business supplier (installation and service dept.)

· 3.  intrinsic worth of the materials – is this more $ than the services? (neither had $ breakdowns of the two to know so you just had to go by the language)

· Since common law applies, Δ’s final offer = counteroffer accepted by Π
· This is an example of this last shot rule (last document transmitted is the one that governs)

· Acceptance can also occur by not objecting to confirmation’s final price (letter sent by GE not objecting (conduct) and paying amount in quote (performance))
· Brown Machines v. Hercules – Page 231 $

· Facts:  Π’s original proposal had an indemnification clause (OFFER).  Δ then gives Π a purchase order (CONTRACT because the terms were express so Π only had to accept).  Π sends an order acknowledgement w/all the terms of the first one (indemnification clause included) but it did not matter according to the UCC (ACCEPTANCE w/additional terms that end up being material and not part of the contract).

· Issue:  Was the indemnification clause binding?

· Holding:  No.  It was not part of the agreed upon contract. 

· POLICY:
· Purchase orders are usually offers not contracts.

· Price quotes are generally not offers but instead invitations to negotiate (like Lonergan) UNLESS they are sufficiently definite/specific/detailed enough so that all is required is further assent

· This is the first case stating that UCC applies to two merchants not a merchant and a customer. § 2-2.07(2)

· Sale of goods.

· Like the common law, a contract is a contract if all you have to do is accept.

· Test for seeing if additional terms become part of the contract.  They become part of the contract unless:

· The offer expressly limits acceptance to the terms of the offer.  THIS CASE.  

· They materially alter the agreement (unless expressly agreed to).

· If a counteroffer is not expressly accepted but the parties proceed, the agreed to terms and UCC supplementary terms apply (Page 240, Note 7).
· Notification of objection to them has already been given or is given within a reasonable time after notice of them is given.  

· § 2-207(2) - Express assent cannot be presumed by mere silence or mere failure to object.  Brown did not accept to Hercules’ letter with additional terms, so it was not part of the contract.

· If the terms are not material, they are part of the contract.  Under common law, the document w/the new terms would be a counteroffer.

· Knock-out rule:  if two terms conflict, then they knock each other out, and the UCC’s standard terms are added and nothing goes there if the UCC does not have a term.

· Knock-out rule is to get away from the last shot rule.  Last shot rule is common law which just takes the last contract as binding.

· § 2-207(1) – a definite expression of acceptance is an acceptance even if containing additional or different terms from those offered UNLESS the acceptance is expressly conditional on those terms then it is counteroffer (must be clear that the offeree is unwilling to proceed with the transaction unless the additional (different) terms are included in the contract, must be clear and this is construed narrowly.)  
· Cannot just have a clause that says not subject to the following terms/conditions.
· If there is express assent to the terms they are binding (even if it was not a counteroffer requiring express assent).  Assent to a counteroffer is tricky – arguments for conduct and not (Page 339, note 6).
· If Δ has not expressly said no to the terms before it would have been a counteroffer (automatically rejected them in the future unless it was conditional on those)
· Dale Horning v. Falconer Glass – Page 240 $
· Facts:  Π agrees to purchase glass from Δ.  Π’s order form was the offer (THIS ENDS UP BEING THE CONTRACT).  Δ accepts by sending Π a form contract with fine print limiting Δ’s liability.

· Issue:  Under the UCC, is the additional term of limited liability part of the contract?

· Holding:  No.  The additional term of limited liability is not part of the contract accepted by Δ because it MATERIALLY ALTERS the terms of the contract.  § 2-207(2)(b)

· POLICY:
· Not going for damages that are unreasonable (consequential not punitive) so it’s easier for them to recover.

· The UCC defines material as causing Surprise OR Hardship (one or the other).  Surprise (no, it was industry practice – makes it a knew (subjective aspect of 2-part test) or should have known standard (objective aspect of 2-part test)).  Hardship (monetary implications of the additional term, will almost always be there).

· On exam argue that Δ would say Π  was paying for the liability clause – that’s why he got the cheaper price.

· UCC § 2-2715 – Buyer’s Incidental and Consequential Damages provides that consequential damages may be recovered by the buyer for any loss resulting from the general or particular requirements and the needs of which the seller at the time of contracting had reason to know.  (Example:  construction deadline w/fees per day lost).  This was in AGM’s contract, accepted with ∆’s fine print standard form excluding consequential damages.

· § 2-2715 can be contracted around by limiting liability.

· You cannot rely on  boilerplate clauses 

· Usually warranty disclaimers, limitations of L, and indemnification clauses are material (arbitration clauses courts are divided)
· Good faith is not a defense for a ∆ (didn’t intentionally send bad glass but too bad).
VII. ELECTRONIC CONTRACTING (FORM CONTRACTS STILL)

· General:  Form contracts are common and essential.

· No one reads them, but they are still binding.  Not an excuse.

· If there is a conflict, try to find out what the parties would have agreed to if they had negotiated.

· Last shot no longer necessarily governs.

· Hill v. Gateway 2000, Inc. – Page 255 &
· Facts:  Π orders a computer from Δ.  The computer arrives w/additional terms not mentioned over the phone including an arbitration clause that binds unless returned within 30 days.  Π keeps the computer for longer than 30 days and now wants to be in court and not in arbitration.
· Issue:  When a box arrives with a list of terms previously unknown, but rejectable by mailing back the product, do they govern as the parties’ contract or is the contract term-free because the order-taker did not read any of the terms over the phone and elicit the customer’s assent?

· Holding:  The arbitration clause is binding because the terms constitute the contract and Π could object to the terms by returning the computer within 30 days.  

· POLICY:
· Gateway was the offeror, Π was the acceptor
· Π paid for the arbitration clause by getting a better deal – it was included in the cost.

· Customer had notice – inspected the form upon delivery, look at their website, they could have asked the representative, consulted computer magazines.

· Practical matter – simple approve/return instead of going over the terms on the phone.  Customers don’t want it and it would be ineffective.  No one cares about the terms until it’s a problem.

· The terms are binding so long as they are available.  The fact that they did not read it or see it does not matter according to this case. 

· THE COURT SAYS THE UCC 2.2.07 DOES NOT APPLY BECAUSE IT IS ONLY ONE FORM.  THE NEXT CASE DOES APPLY IT.

· Form contracts can still be binding.
· All or none of the terms in the box would apply.
· Notice of the terms were given – irrelevant that the arbitration clause did not stand out.
· Klocek v. Gateway, Inc. – Page 259 $

· Facts:  Π bought computer from Δ.  It came with additional terms including an arbitration provision saying that the computer had to be returned within 5 days or the terms were accepted.  Π did not return and now contests the issue.
· Issue:  Did Π accept the standard terms by not returning the computer?  No.  Does the UCC apply?  Yes.

· Holding:  Δ did not present enough evidence that Π expressly agreed to the standard terms, 5 days insufficient time for Π to expressly agree to the standard terms.

· POLICY:
· UCC applies here – unconcerned that it is only one form.

· Says it applies to an acceptance or written confirmation where agreement was oral and additional terms were included.
· The offeror is the master of the offer – provides the terms and sets them for acceptance.  Both courts use this same principle (they just change who the offeror is).  Hill felt the vendor was usually the master of the offer but Brown says purchaser is usually the offeror.
· 2.207 applies but not 2.207(2) the merchant exception.  This means that the additional terms are not included unless there is explicit assent or they are immaterial.  So in Klocek they are not accepted because Π was not informed the return was a condition of acceptance (i.e. counteroffer).
· Statement on adhesion contracts – concerned w/the greater bargaining power of corporations over consumers by creating the terms.

· It matters when the contract was formed to see if the additional terms are included.
Hill:

Gateway=Offeror

Hill accepts

2.207 does not apply

Contract formed when Π did not sendback

Arbitration clause enforced

Pro ∆
Klocek:

Customer=Offeror

Gateway accepts with additional terms

2.207 applies

Contract formed at sale

Arbitration clause not enforced

Pro Π

· Hill has been uniformly criticized but it has clearly prevailed in practice.  

VIII.  POSTPONED BARGAINING – THE AGREEMENT TO AGREE:

· Quake Construction v. American Airlines – Page 278 &
· Facts:  Π is orally informed of their contract w/Δ.  Because of the short time table, Π begins work while the formal contract is finalized.  A letter of intent authorized the work to begin though makes clear it is a necessity to finalize the contract.  Δ then repeals w/no reason given.

· Issue:  Is a letter of intent a binding contract?
· Holding:  It can be.  The parties’ intent, based on the letter alone, is ambiguous so the circuit court must allow the parties to present other evidence of their intent.

· POLICY:
· Basic principle:  letters of intent can form the basis of a contract because it doesn’t matter what you call something it only matters what it is (whether you call it consideration or a contract it matters whether it binds the parties)

· It is a question for the jury on whether or not a contract was formed.
· Another way to do this case would have been the reliance theory (strong because it seems reasonable to have relied on the letter giving the very quick timing) though all they could have recovered was the costs incurred in reliance of the letter – 3 days preparing for the contract between work beginning and cancellation.  Here they are also suing for expectation factors.

· 8 factors to determine whether a contract was formed (meeting of the minds), i.e. letter enough or were there more terms to be added/finalize the contract:
· Is this the type of agreement usually put into writing?  Yes.
· Whether the agreement contains many or few details?  We don’t know.
· Whether it requires a formal writing for covenance?  Huh.
· Whether negotiations indicated that a formal written contract was contemplated at completion of negotiations?  Yes.  
· Where in the negotiating process the process was abandoned?  Far in.
· Reasons for abandoning it?  We don’t know.
· Extent of assurances given which now disclaim any contract?  A lot.
· Other parties reliance on anticipated completed transaction?  Yes.
· IX.
STATUTE OF FRAUDS

· General:  UCC 2-201

· # Symbol for SOF

· This is an affirmative defense that Δ must plead and prove.  
· It is a signed writing for:
· Sale of goods for over $500
· Sale of land or property (includes leases if for more than 1 year, mortgages)
· Any contract that could not possibly be performed within one year from the making of the contract (subjects longer than 1 year contracts to SOF, shorter ones are exempt.  Lenient – only if feasible to performed in a year even if remote)
· Termination can occur in less than one year but that is not sufficient to remove it from the SOF (only performance based).  Note #1 after Crabtree.
· This makes is a substantial contract in which case we want parties to write it down.
· In short, these 3 items are required to be in writing with a signature.
· Interpreted leniently (i.e. it rarely works)
· Restatement 110 is Common Law, § 2.201 is the UCC 
· SOF is to prevent fraud, not to let people out of contracts (the point is to look at the merits)
· SOF is more about the actual form of the contract (parol evidence is more about the actual substance of the contract)
· Contract still must have consideration, and also comply w/the SOF to be enforceable.  Unenforceable if it has consideration but does not comply w/SOF and vice versa.
· SOF though concerned with the form is also concerned w/getting to the real agreement.
· Ask:  
· 1) Does the type of contract fall within the SOF?  If no, you’re done.
· 2) If yes, is there a signed written statement of terms signed by the ∆?  If yes, you’re done.
· 3) If yes to #1, no to #2, is there performance or reliance, etc. by Π to make a SOF exception?
A. COMMON LAW

· Crabtree v. Elizabeth Arden – page 298 #&

· Facts:  Π entered into preliminary negotiations w/Δ.  Δ had secretary write memo w/terms for hire including salary and “2 years to make good.”  It was a two-year contract w/2 6 month pay increases.  The first one goes through, but there is a problem w/the 2nd.  Pay-roll change was initialed by Mr. Johns for both.
· Issue:  Does the SOF apply or could the contract have been performed within one year?
· Holding:  SOF is satisfied so Δ does not win on it and since SOF is applied parol evidence can be admitted to link the documents (serves only to connect the three separate documents together to find out the parties’ intent/what the actual contract was supposed to be – show all the contract terms).
· Cannot allow terms, just linking.
· Circumstances indicated that Δ intended to employ for the length of time that he wanted.
· Must have a signature of the person establishing the contractual relationship (often the ∆).
· Documents may be pieced together by their subject matter to satisfy the SOF writing requirement.
· Winternitz v. Summit Hills – Page 305 #&

· Facts:  Π negotiates with Δ to renew lease.  Π verifies w/Δ that the renewed lease can be transferred to a third party and is told he can.  With this belief he sells his business to the third party.  Δ renigs and says he will just negotiate the lease w/the third party.  As a result, Π loses a lot of $.
· Issue:   Was the lease renewal unenforceable according to the Statute of Frauds?  

· Holding:  SOF is inapplicable (past performance) because it can only be used when seeking specific performance and not just monetary damage.
· POLICY:

· Even though SOF did not apply, Π was wronged by Δ so the court finds for him under tort theories (tort of contract interference).
· Had possibly proved past performance (paying the new rent) to satisfy SOF (depends on the nature/quality of the performance).
· Alaska Democratic Party v. Rice – Page 314 #&

· Facts:  Chairman tells Π she has a job w/Δ.  The job was never made in writing.  In reliance of this offer, Π quits her job and moves to Alaska from Maryland.  Upon arriving, and several months later, the chairman tells Π she no longer has a job.  Δ does not deny the contract, he only uses technical defenses (that chairman did not have the authority, etc.).
· Issue:  Can the doctrine of promissory estoppel be invoked to enforce an oral contract within the Statute of Frauds?
· Holding:  Yes.  SOF could apply because it could not be performed within one year, but promissory estoppel supercedes because of Restatement 139.
· POLICY:

· Restatement 139 – contract is enforceable not withstanding SOF if injustice can be avoided only by enforcing promise.  The limitation is that Π must present clear and convincing evidence.  
· Often used when ∆ was shown to have promised the Π a signed memorandum of thier agreement.
· Basicallyh Pe can overcome the SOF requirements (not automatically dismissed).  However, not all courts allow for PE to overcome the SOF. 
· Makes oral claims enforceable which SOF would have rendered invalid.
· Restitution also possible BUT just for the reasonable value of the partial performance already performed to avoid unjust enrichment.
B. SALE OF GOODS – UCC § 2-201

· Buffaloe v. Hart – page 325 #$

· Facts:  Π was tobacco farmer who rented barns from Δ.  Δ orally agrees to allow Π to buy his barns.  Π finds third-party buyers for barns giving him a large profit.  Π takes a 5k check – first installment for payment – to Δ.  Δ accepts but then changes his mind and mails it back ripped up, uncashed.  Δ then sells to the third parties Π had found.
· Issue:  Is personal check signed by Π sufficient to constitute the writing requirement of the SOF?  No.  If SOF not a defense, was there an offer and acceptance to constitute a contract?  Yes.
· Holding:  The writing must be signed by the party against whom enforcement is sought.  Offer was the check by Π, Δ accepts the check and keeps for 4 days – this creates a contract (Δ just changed their mind and are trying to get out of the contract).
· POLICY:

· Δ says:  No contract.  But if there was a contract, SOF because of the signed writing on the check.  Court says no, this doesn’t work for SOF (must be Δ’s signature).  Then goes to traditional offer/acceptance.
· An admission of a contract in court by the ∆ does bar him from using the SOF
· Initials or printed letterhead satisfied writing requirement - § 1-201(39) under UCC.
· Bazak International v. Mast Industries – Page 333 #$

· Facts:  Δ offers to sell Π goods over the phone and Π accepts.  Nothing in writing.  Δ does not send invoices of sale as promises.  Instead tells Π to send purchases orders to certify contract terms – this was on their own boilerplate forms (making it look like an offer and not a contract because the terminology reverses).  Δ does not object to the POs but never sends goods.  
· Issue:  Do the purchases orders qualify as confirmatory writings within the “merchant’s exception” to the statute of frauds under UCC § 2-201(2)?  This applies to merchants.
· Holding:  Yes.  The writing must be sufficient to indicate that a contract has been made, but this does not have to be explicit as long as they afford a basis for believing they represent a real transaction and all the items are taken together to form the contract.
· POLICY:

· Under common law Π would have lost because there must be a signature against whom a party is sought – it’s stricter.
· Note that this decision was just to avoid dismissal – does not mean it will win at trial!
· Merchant = a professional in business.  § 2-104(1).
· Justification of this case:  in business there are often oral contracts with confirming memoranda (why allowed no ∆’s signature in this case).
X. PAROL EVIDENCE

· General:  All of these are common law cases.

· Parol evidence is more about the actual substance of the contract (SOF is more about the actual form of the contract)
A. INTERPRETATION

· 1) Will be interpreted against the other party if the other party knew or should have known of the meaning.
· 2)  If netiher party had reason to know the other’s meaning but their meanings differ then no contract because there was no mutual assent.
· Joyner v. Adams – page 352 &

· Facts:  Π and Δ entered into a contract for Π to develop owned by Δ.  If not completed by a certain date, Π owed Δ a substnatial amount of $.  Contract ends.  Δ does not feel the last lot has been fully developed by the required date.  ∆ does according to industry definition of “developed.”

· Issue:  Of the two interpretations of “developed” which of the parties’ intended meanings should prevail?  

· Holding:  Δ’s definition should prevail.  Since both parties had experience in the real estate business and they negotiated about the contract language, Δ’s definition of developed should prevail because it is industry standard and there was no reason to knew her intent.  Since Π was using a different interpretation the burden was on her to prove that Δ knew or should have known that developed meant something that it really didn’t. 

· POLICY:
· Ambiguity against the drafter of the contract can be used but is not always applied (as it is not in Joyner) – often applies to adhesion contracts.

· Words can mean two different things as long as there was a meeting of the minds on it – here there was not.

· The word must first be ambiguous to submit parol evidence.

· First look to the actual language of the contract.

· See and study Page 39 and 40 of other outline for terms.

· Will not be interpreted literally if absurd/implausible.  Look for a rational result.
· This case was remanded:  Π can only prevail if ∆ knew or should have known Π’s meaning and Π did not know or have reason to know ∆’s meaning.
· Sometimes no contract is formed because there was no agreement on a material term.  If there was an intent to be bound by the parties or performance indicates such then the court may supply a reasonable terms under the circumstances.
· Enforced less when there is equal bargaining power/skill/knowledge of the two parties and negotiations settled the terms.
· Frigaliment Importing Co. v. BNS – page 360 $
· Facts:  Two types of chickens.  The contract only uses “chicken” w-out being more specific.  Π claims a better quality chicken than what Δ sent.
· Issue:  How can “chicken” be interpreted?  

· Holding:  Plaintiff does not sustain its burden to prove that the contract used the word chicken in its narrow definition so Δ prevails.

· POLICY:
· Trade usage again prevails – it supports Δ.

· Impossibility of obtaining the higher quality of chicken that Π wanted according to the prices offered by Δ.
· The court is just saying that Π failed its burden of proof, not that Δ’s interpretation was necessarily the correct or agreed to term.  The court does not determine that old chicken was what the parties agreed to but that Π did not prove otherwise (arguments were not especially persuasive).

· Third party interpreters more easily accepted.
· Alternative meaning must be reasonable.
· Must be specific terms or terms are ambiguous – NOT that the parties intended something different that was not incorporated into the contract.
· C&J Fertilizer v. Allied Mutual Insurance – page 369 &
· Facts: Π’s fertilizer plant insured by Δ wuz robbed.  Outer door showed no markings, inner door had evidence from the burglar.  Also there were tire tracks.  Δ refuses to compensate Π because of wording of burglary provision requiring markings.  Δ’s representative goes over proving the job was not done from the inside but was shocked he was not covered according to this evidence.

· Issue:  Was plaintiff insured for burglary even without visible marks of the break-in as required by his policy (i.e. how to construe burglary provision either literally (Δ) or how a reasonable person would interpret it (Π))?
· Holding:  The provision is there so as not to cover inside jobs but in practice the wording makes it turn on the skill of the burglar.  The most that Π could reasonably anticipate was a visual evidence requirement distinguishing outside jobs from inside jobs which he does so he prevails.  Uses doctrine of reasonable expectations (most states but not all have this).

· POLICY:
· THE LANGUAGE HERE IS NOT AMBIGUOUS.  

· Contract of adhesion – where one person hammers out all the terms and just say take it or leave it (insurance companies do it often) – BROAD ASSAULT ON THIS

· Notice is more important than ability to negotiate because then customer could choose another company – like Klocek

· The court is making a policy determination to protect the insured the way the insurance commissioner and insurance companies do not.  

· Adhesion contract = standardized form, take it or leave it, drafted by party of superior bargaining strength.
· Often an ambiguous insurance policy should be construed against the insurer.
· Lucy v. Zehmer – see handout &
· Facts:  At a bar, Π offered to buy Δ’s farm for $50,000.  The two haggled over the terms of the contract and then both parties signed including Δ’s wife.  Δ claims that the contract was made in jest and that he was drunk at the time.  Π sues for specific performance.
· Issue:  Can contracts made as a joke be binding?

· Holding:  Yes.  Secret, unexpressed intentions are irrelevant (subjective).

· POLICY:
· The price was reasonable unlike Frigaliment.  

· This is not a unilateral contract like Patterson meaning that both parties were bound here whereas only Π in Patterson was bound.  

· Reliance would have been reasonable here, but this is a traditional contract case of offer/acceptance/binding contract w/consideration.

· Subjective (what’s in the mind), objective (the contract), and the circumstances (Π obviously thought it was a big deal to get the $).

B. THE PAROL EVIDENCE RULE

· Thompson v. Libby – page 384 $
· Facts:  Δ agrees to buy Π’s logs.  Δ does not like the quality so refuses to pay (Δ sues for his $).  Π claims there was a warranty not in the written contact (implied not express).

· Issue:  Can parol evidence be used to allow Δ to orally testify that there was an unwritten warranty?
· Holding:  No.  Because the written contract is a complete expression of the entire agreement between the parties (it is integrated and complete).
POLICY:
· This is the old rule and is basically replaced w/the more modern approached seen in our later cases.

· Integrated agreement – it appears to be complete w/all the terms of a contract

· Collateral agreement – contract is a separate agreement

i. When determining if contract is collateral you look to the trade usage which is in UCC.

ii. Parol evidence can be used for collateral but not integrated (this agreement the court said was integrated)

· PER always allow for explanation, just not to contradict or add additional terms to an integrated agreement
· Merger clauses (Page 387) gets around the possibility of an implied collateral agreement (unless using Corbin approach, then still allowed in)
· PER only applies to integrated (partially or complete) agreements
· Can’t be contradicted (if partial it can be supplemented w/additional CONSISTENT terms)
· PER does not bar subsequent oral or written contract made after the original one (nor does it bar admitting an oral condition of the original contract)
· If something inadvertently not put into the writing by mistake it is admitted (hard bar of truth however)
· Sherrod v. Morrison-Knudsen – page 407 &
· Facts:  Subcontractor Π is hired by subcontractor COP to do some earth-moving.  Employee of general contractor Δ tells Π the project involved 25,000 cubic yards.  Π bases its bid on this and it turns out to be double the cubic yards.  Π starts work w-out a written contract and he forced to sign the contract under the old terms in order to get paid for work already done losing a lot of money.
· Issue:  Should Π be allowed to enter parol evidence?
· Holding:  Not here.  In order to maintain that written contracts can be relied upon for commercial stability, the express terms of a written contract cannot be changed at a later date through parol evidence unless related to fraud, mistake or imperfection in the writing.  Duress also a possibility.

· POLICY:
· Fraud exception for parol evidence here is only when it does not relate to the subject matter because this would open up every contract – opens the door too broadly.

· Π could put in artificially low bids and then raise them after contract.
· Taylor v. State Farm – page 392 &
· Facts:  After a car accident the Π signed a release form with his insurance company (Δ) in exchange for $15,000 in uninsured motorist benefits.  Jury awarded a verdict against the Π for $2.5 million in excess of his insurance coverage.  Π sues Δ for bad faith in failing to properly settle the automobile accident within the limits of his insurance policy.  The Δ filed a motion for summary judgment on the basis that the release form precludes the bad faith claim; Π disagrees saying it’s a tort not contract claim.  The judge allows parol evidence to be entered in order to interpret the release agreement.  

· Issue:  According to the parol evidence rule, can extrinsic evidence be admitted in this case to interpret the release?

· Holding:  Yes.  Though the contract was not ambiguous on its face, parol evidence was allowed but because within its context the parties’ intent was unclear.

· POLICY:
· Similar to Frigaliment.
· Supplementation v. Interpretation:  Thompson case v. this one

i. Compared to Thompson, the evidence would not have even been entered here it was to see if it would be used.

· All courts agree that parol evidence is allowed to interpret ambiguity, but they differ when used for interpretation (here it was reasonable intentions)

i. No reasonable person would have signed for $15k knowing that he could be liable for millions of dollars.

· Restrictive View – if the contract’s face can only have one meaning, parol evidence is not even considered or admitted (think Thompson)

i. 4 corners of the document

· Corbin View – you must hear the parol evidence before you know if the contract is ambiguous (without the jury) and then the judge determines whether it is admitted or not

i. Ambiguity does not need to be determined first

ii. This evidence still can only interpret and not contradict – explain what is not clear but cannot completely change it

iii. Allows for creation of ambiguity when clear on its face – parties’ intent, latent ambiguity (Frigaliment case)

· The language still controls even when parol evidence is admitted.

· Judge looks to the parol evidence admitted and if it’s reasonable then he submits it to the jury.  Judge determines whether the contract is ambiguous; the jury interprets.

· Nanakuli Paving v. Shell Oil – page 414 $
· Facts:  Under 2 long-term contracts, Π buys asphalt from Δ between 1963-74.  On the 1969 contract, Δ price protects Π twice (it only went up twice).  The third time Δ gives Π no price protection notice.  Π sues for breach for failure to price protect though such a provision was not actually written in the contract. 

· Issue:  Is the price increase consistent with the terms of the contract?

· Holding:  No.  In determining the party’s intent of the contract under the UCC, you look (in this order) to:

i. Course of Performance (what the two parties have done in the past)

ii. Trade Usage (must offer evidence that the usage actually exists)

iii. Course of Dealings (prior negotiations, all things leading up to contract)

· POLICY:
· Under the UCC, actual performance of contract is the best indication and most relevant evidence of parties’ intent.

· Trade usage more important in the UCC than the common law.

· Trade usage = the industry in question and the area in question

· Course of performance strongest argument but probably still not enough but when combined w/trade usage wins – these 3 items compliment and help each other

· Contract has less weight under UCC than common law

· This case shows that generally 3rd party testimony stronger than the actual parties’ involved (3rd party testimony would not be fraudulent)

· Even though a low # of times Δ price protected, it was all of the times the price increased.  Two out of two and not two out of six.
· Trade usage can supplement the language to create a contract that is slightly different but not completely contradictory

· Here:  No language ambiguity.  Determine intent based on conduct.

· Taylor:  Construe ambiguity of contract language.

· UCC Trade Usage definition:  Any practice/method of dealing having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to the transaction in question.  

· Trade usage (like Fertilizer case) is determined by seeing what the reasonable expectations would be.  This is a reliance issue.

i. Nanakuli relied on Δ’s past performance.

· If arguing Nanakuli approach, counter would be that it contradicts the written contract.
· Tricky if one party a newcomer to the industry and might not know the trade usage.
· General clause negating the trade usage or course of dealings that is boilerplate won’t get you off the hook – you must specifically negate a particular trade usage or course of dealing (that MIGHT get you off the hook)
XI. SUPPLEMENTING THE AGREEMENT:  THE OBLIGATION OF GOOD FAITH AND OTHER IMPLIED TERMS

· Good Faith does not have a single meaning

· Prof. Summers’ chart:

	Form of Bad Faith Conduct
	Meaning of Good Faith

	Seller concealing a defect in what he is selling
	Fully disclosing material facts

	Builder willfully failing to perform in full, though otherwise substantially performing
	Substantially performing without knowingly deviating from specifications

	Contractor openly abusing bargaining power to coerce an increase in the contract price
	Refraining from abuse of bargaining power

	Hiring a broker and then deliberately preventing him from consummating the deal
	Acting cooperatively

	Conscious lack of diligence in mitigating the other party’s damages


	Acting diligently

	Arbitrarily and capriciously exercising a power to terminate a contract
	Acting with some reason

	Adopting an overreaching interpretation of contract language
	Interpreting contract language fairly 

	Harassing the other party for repeated assurances of performance
	Accepting adequate assurances


A. THE RATIONALE FOR IMPLIED TERMS

· Wood v. Lucy, Lady-Duff Gordon – Page &

· Facts:   Δ, a popular clothing designer, contracted Π to have the exclusive right to place Δ’s name on the designs of others, sell her items, and license others to sell her designs.  Π was to receive 50% of the proceeds, contract for one year, termination with a 90-day notice.  Δ then signs w/Sears cutting Π out.  Δ says there was no contract because there was no mutuality of obligation (Π not bound to place her items) – an illusory promise.
· Issue:  Was there an implied promise on Π’s part to use reasonable efforts to place Δ’s product (and thus create a binding obligation/contract between the parties)?
· Holding:  Yes.  Implied promise that Π will use reasonable efforts to place Δ’s endorsements because of the ½ profit sharing agreement which gave the contract consideration.
· POLICY:

· All Δ had to do to get out of the contract was to give reasonable notice and possibly pay damages.
· Π was purchasing a chance – a chance to make profits.
· Compare to Allegheny College – finding consideration in an illusory promise.
· If parties were reversed it would have been the same outcome:  use best reasonable efforts.
· Leibel v. Raynor Manufacturing Company – Page $

· Facts:  Π and Δ orally contract for Π to be the exclusive dealer-distributor of the Δ’s garage doors within a 50-mile radius of Lexington, KY.  Contract did not set for how many years it would last.  After 2 years of decreasing sales, Δ cancels the deal as of that date because he made an exclusive relationship w/another dealer-distributor.  Π had invest a lot of money into the dealer-distributorship and had a large inventory.  Π sues for inadequate notice; Δ says it was for an indefinite period.
· Issue:  Was the notification reasonable and does the UCC apply?  
· Holding:  No.  Reasonable notification and application of the UCC are required in order to terminate an on-going oral agreement for the sale of goods in a relationship of manufacturer-supplier and dealer-distributor or franchisee. 
· POLICY:

· Distributor agreement must be recognized as an agreement for sale of goods best governed by Article II of UCC.
· UCC §§ 2-309 (2) and (3) does not require a particular method of notice just a reasonable notice of termination (when there is no particular time period within the contract)
· Under common law, probably would have lost because it does not add in terms
· Court is concerned not with the intent of the parties but fairness
· Locke v. Warner Brothers, Inc. – Page &

· Facts:  Π had a 13-year relationship w/Clint Eastwood.  Relationship ends in 1989.  As part of the settlement agreement, Eastwood secured a contract for Π with Δ (though he is the one actually paying the $).  Contract was 3-year, 20part contract:  1.  “non-exclusive first look deal for $250,000 and 2.  “pay or play” for $750,000.  Π also got an office and a secretary.  Π was paid $1.5 million dollars but none of her ideas were developed.  Π sues for breach of contract for failing to review her projects and fraud because the Δ never had any intention to seriously review her projects from the start.
· Issue:  Does the contract impose a good faith requirement that the Δ review each of Π’s projects seriously?  Was fraud established?
· Holding:  Good faith is implied in every contract:  neither party would frustrate the others right to the benefits or fruits of the contract (though the contract involved subjective reasoning, Δ violated the contract by not seriously reviewing her projects – giving her the opportunity – before rejecting them).  Fraudulent intent must often be established by circumstantial evidence (here third party testimony) and is up to the trier of fact to determine.
· POLICY:

· Subjective standard is called honest satisfaction

· Seeking $ and not to make a movie because making a movie was not party of the contract – it was the chance that they would make one

· Contract did not give Δ express right to refrain from working with Π therefore had to establish some discretion even if minimal
· Bad faith exists, not in failing to produce the Π’s projects but rather in not even reviewing her projects

· Empire Gas v. American Bakeries – Page $
· Facts:  During the 1970s oil crisis, Δ – a bakery delivery company with a large fleet of trucks – contracts with Π to buy propane converters and propane for 3,000 trucks depending on the needs of the Δ.  This was a requirements contract.  Δ purchases zero after changing his mind.
· Issue:  Are requirements contracts essentially a buyer’s option leaving Δ to purchase none if he wishes so long as he does not purchase from anyone else and is not acting out of ill will towards the Π?
· Holding:  While reducing the number to zero is fine in some cases, just changing your mind (as was the case here) is not sufficient to then buy none.  Therefore, Δ must pay damages.  

· POLICY:
· Reason for reduction is pivotal for determining whether is was done in good faith or bad faith.

· Requirements contract = promise to buy whatever you need (all that you require) from the one company and not from and other buyer

· Output contract = all that you make/produce goes to one person

i. On neither of these is it a set # - how much you will need, how much you will produce

· Bad faith = you buy from another supplier or wanted to hurt Π or changing one’s mind for no or vague reason

· Good faith = business/economic reasons (would put you of business, you want to sell your business, there’s a decrease in demand, etc.) – allows for some discretion

· Cannot have second thoughts and want to get out of contract, buyer cannot arbitrarily declare his requirements to be zero

· § 2-306 of the UCC applies – quantify unreasonably disproportionate to any stated estimate (goes to parties intent – overdemanded (buy cheap and resell) and underdemanding (unreasonably disproportionately less) treated differently)

· Interpret requirements contract as sharing a risk between buyer and seller

· Not an option contract, don’t know your needs but want to lock in at a good price, demand is indefinite so there’s always some risk, in these you can do a minimum of/maximum of

· You pay for the guaranteed supply so if Π had not set aside the 3k converters then Δ would have won
· Donahue v. Federal Express – Page &
· Facts:  Π worked for Δ for nearly 18 years.  Questioned numerous shady invoices and complained to immediate supervisor.  Π fired on allegation of gross misconduct and sued for breach of implied covenant of good faith and fair dealing in an at-will employment contract.  Claims this violates public policy (whistleblowing).

· Issue:  Did this termination violate public policy and did Π furnish additional consideration through superior job performance?
· Holding:  Superior job performance is not consideration (it’s what’s expected of you) and an implied covenant of good faith does not transform at-will employment contract into one that generally requires good cause for discharge.

· POLICY:
· At-will employment contract:  no requirement to give any notice to quit on behalf of the employer and employee

· Whistleblower could be public policy but there must be a statute stating it as such (there was not)

· 3 things at-will employees cannot be fired for (public policy):  cannot require to commit a crime, cannot prevent employee from complying with statutorily imposed duty, cannot discharge employee where specially prohibited from doing so by statute

· The implied duty breached in at-will contract when:  the employer deprives you of compensation already earned prior to termination and regard to manner in which terminated promised evaluation must be conducted in good faith

· The policy manual is part of the contract IF it says so in the actual contract

· Private employees do not have whistleblowing protection

B. IMPLIED WARRANTIES

· Bayliner Marine Corp. v. Crow – Page $

· Facts:  Π  buys boat under the assumption that it would go 30 mph for off-shore fishing.  He based this assumption on a prop matrix that and a brochure the sales rep. gave him.  After adding equipment to the boat, it only goes 13 mph.  The prop matrix was based on a boat w/less equipment and a larger propeller.  Repairs were attempted but never really fixed the problem (got it up to 17 mph).  Π logged 850 hours prior to and during the lawsuit.
· Issue:  Is there sufficient evidence that the manufacturer breached an express warranty and implied warranties of merchantability and fitness?

· Holding:  The express warranty failed (prop matrix referred to a specific boat – not the Π’s, brochure was just puffery); the implied warranty of merchantability fails (he never establishes the trade standard and does not show that the boat did not perform its ordinary function because he used it for many hours); and the implied warranty of fitness also fails (Π had to make known to the seller his particular purpose and he did not).
· POLICY:

· Ordinary function (2 prong test):  fit for ordinary purpose for which that good is used; pass without objection in the trade (these two things define merchantability)
· The main thing that hurts his case is that he continued to use the boat – it looked like he was a rich liar who just changed his mind

· He should have asked specifically how fast the boat would go, get it in writing

· He also should have sued quicker

· Equal bargaining here which also hurt him

· #2 only applies to merchants, #1 and #3 applies to anyone who has skill and judgment

· “Get him where he’s going:”  Opinion, not necessarily a fact to rely on in terms of an express warranty (this is like Izadi)

i. Not like Izadi in that the ∆s did not try to mislead the Π
· Parol evidence in this case:

i. Express Warranty:

1. Brochure is ambiguous so it’s allowed.

2. Prop matrix is not ambiguous for the boat it details, just not the boat the Π brought.  Parol evidence can be brought in on fraud and collateral agreement (to see if this prop matrix was part of the contract – it was not).

ii. Implied Warranty:

1. These are implied as part of the contract unless disclaimed as long as you are a merchant.  UCC parol evidence rule does not allow for implied warranties.  Like Lady Duff-Gordon.

· Caceci v. Di Canio Construction Corporation – Page $
· Facts:  Π contracted the ∆ to build a house (guaranteed for one year from the time of closing).  Four years after the closing the kitchen floor began to sink.  The ∆ unsuccessfully attempted to fix the problem and Π finally had to hire another contract to do extensive repair work.  House had been built on an unstable foundation.  Π sues for implied warranty of workmanlike construction.

· Issue:  Is there an implied term in an express contract between builder-vendor and purchaser for a house to be constructed to be done in a skillful manner free from material defects (housing merchant warranty)?

· Holding:  Yes.  There is an implied covenant of good faith consistent with the other mutually agreed upon terms, which covers skillful building free from material defects of new houses.

· POLICY:
· Like Eurice Brothers.

· The contract’s standard merger clause is not binding in circumstances of implied warranty with regard to latent defects (say only responsible for one year but you actually are responsible for latent defects after that even if not in the contract).

· Helps that this for a house (not a boat) and that you’re sympathetic for the Πs.  Also fair – just seeking to have the problem fixed not extra damages (unlike Bayliner)

· No way to inspect the house – it hasn’t been built.

· Rejects caveat emptor (buyer beware) with regard to new house (because you can’t do the inspection)

· Liability should be placed on those best able to prevent or bear the loss

· The two parties generally do not bargain as equals in regards to latent defects

XII. TOOLBOX OF ARGUMENTS
· Legislature – if court argues that is up to the legislature, respond:

· Courts must evolve w/the times; legislatures can change or make law after the case – it does not prevent them from acting

· Legislatures can also codify the court’s opinion

· ∆ acts in reliance upon the old rule – as a policy matter it’s better for ∆s to know in advance to be able to charge for it

· Broad policy should be done through the legislature so as to provide notice

· Always argue keeping the written contract when someone’s trying to get around it – we want to keep parties bound; manifestation of the negotiations/intent.  Bind parties parties to put in writing.


SHASTA COUNTY ARTICLE – Ellickson article
· Primary social norm in this county is not to rely on the law – the law doesn’t’ matter here, order arises spontaneously.

· This scenario is more about norms – the relational school of contracts (norms that develop through repeated contract cases)

· The most influential school is the law and economics tradition – treats 
CL as typically efficient

· The other school is law and society – this school is about law in action as opposed to books, law in reality (example:  in Shasta County law was ignored); sprung from legal realism

· Theories for what was going on in Shasta County:

i. One theory is that people don’t know what the law is.

ii. Another theory is that they bargain in the shadow of the law.  They don’t need to file lawsuits because people know what the laws are (their own).  They don’t need courts to settle most disputes.  The law indirectly informs their bargaining and decisions.  The law itself is irrelevant in that they don’t know or care about but the results of the law is the same as their informal rules – legal laws influenced possibly.

iii. Coase theorem:  market forces internalize all costs regardless of the rule of law.  Parties will bargain to obtain efficient results.  The person who cares the most will pay the most.

· Informal rules of Shasta County:

i. If animal trespasses it’s courteous to tell the owner.

ii. Reciprocal nature of rules.  Your cattle may stray and you will owe someone a favor or vice versa.  

iii. If you board someone’s cattle you keep a mental tab.

iv. Guidelines for deviance:  negative gossip (only works to the extent that your reputation matters to you), tattling on them to authority but not the judge, killing or castrating the animal, and the LAST RESORT is suing.

1. Because of new people moving in/expanding community it would be interesting to do the study again – in the last 10 years there has been an increased culture to sue.

v. In the open range, if the party cared could have built a fence for themselves or for the cattle owner.  Transfer of wealth must have good knowledge and willingness to pay but no monetary transfer – mental tab.

· Rules for Shasta County (the actual ones):

i. Open Range = no L with exceptions.

ii. Closed Range = SL

iii. These rules get the same result as the Coase theorem but through a different theory.

· Shasta County scenario only works in small communities with like-minded people because it’s difficult to enforce sanctions if people don’t care.  Example:  new guy moving into town and a problem with the town getting bigger.  This works in the legal profession because reputation is so important and there are only so many judges.

· The rules are based on the need to deal with the same in the future.  This is why so many contract issues just go away – repeat players (you can’t get away w/a last minute contract cancellation even if you win the lawsuit you could have future business fallout).

· This is not an uncommon phenomenon that the law in reality and the law in practice are different – it is important because the practice is what the law really is.

· Breaking of laws in Shasta County is like breaking a promise (contracts broken all the time) – it’s the norms not the laws.

· The law doesn’t matter in the article at all – order can arise spontaneously and you don’t need the state to intervene.  Nice to have it if all the rest fails, however. 

· Social norms here supplanted the legal norms; sometimes the two are inconsistent or even completely different when this happens just not here.

·  No one knew what the law was, even the lawyers. 

· Reason to change social norm into law:  A legal norm is more predictable and will reduce surprise, beneficial to outsiders who don’t know the social norms and to those who don’t comply, especially important if area gets more populated, don’t need to change the law just enforce what’s on the books. 

· A good illustration of where the law is the last rather than the first resort – keep in mind the law is not always first nor should it be.

· Transaction costs – the cost of transactions:  

i. Focusing on trying to reduce the costs of transactions.  

ii. Must factor in what’s efficient – lots of rules are established because of this.  Point is efficient processes!  Efficiency defined the informal rules of Shasta County – they’re more efficient than going to court and they work; if they did not work it would not be efficient.
iii. It’s wasteful and too expensive to bargain over every term (of a contract).  There is a cost in trying to reach an agreement.

iv. Time to dicker over all the terms an issue/costly.  Adhesion/form contracts an example of this - necessary to keep costs down; a good thing.  Electronic contracts an example – see Hill/Klocek.
v. A lot of economics assume that parties are equally informed and able to contract with that information in mind.  That is just not true, one party almost always has more info than the other.    It is difficult to come to an agreement/bargain for exchange.

· Coesm Theorem:  A train goes by a hayfield and sparks fly out and set the field on fire.  It doesn’t matter who you assign the property rights to because they will bargain to get the most efficient result which is the train would buy out the farmer because it values the resources more.  The theorem does not work unless there are no transaction costs.  The RR might not be willing to pay the transaction costs for the land.  

i. Shasta County example:  If you own crops, neighbor has animals.  
Farmer might pay to fence in crop (instead of other farm paying to fence in cattle) because he cares more about the land.
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