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1. OUTLINE:
a. Have the parties reached an agreement? Has a contract been formed?
i. Was there an offer?
1. Manifestation of commitment to enter into a contract?
2. Advertisement is NOT an offer
ii. Was the offer terminated before the offeree tried to accept?

1. Death of a party?
2. Unreasonable Lapse of time? 

3. Was there revocation of the offer?
a. Conduct of revocation and offeree’s awareness of change of mind?

b. Irrevocable if:

i. Option contract?

ii. Firm offer?

iii. Reliance?

iv. Beginning of performance under unilateral contract?

iii. Was there an acceptance of the offer?

1. Who?
2. How?

a. Language of controlling offer complied with?

b. In accordance with unilateral / bilateral contract?

3. When?

a. In accordance with the Mailbox Rule?
b. Was there a direct rejection?
c. Was there an indirect rejection?
i. Counteroffer?
ii. Conditional acceptance?
iii. Offeree adding an additional term?
1. Mirror Image Rule

2. UCC Article 2-207

b. If you have an agreement, is there any reason that the agreement should not be enforced? Is it a legally enforceable agreement?
i. Was there a mistake?

ii. Introduced by fraudulent misrepresentations or concealment?
iii. Ambiguous term in the agreement?
iv. Consideration or a substitute for it?

1. Bargained-for-exchange?

2. D ask for anything in exchange for her promise?
3. P give up something that was requested / bargain for by the D?

4. Irrelevant:

a. Adequacy of consideration

b. Past consideration

5. Promissory Estoppel?

c. If there is a legally enforceable agreement, does the Statute of Frauds require a writing to get into court?
i. Contract within the Statute of Frauds?

1. Sale of goods for $500 or more?

2. Transfer of an interest in real property with a duration of more than 1 year?

3. Service contract that is not capable of being fully performed w/in 1 year from the date of making / date the contract was made?

4. Promise given in consideration of marriage (pre-nup)?

5. A guarantee to answer for the debt of another?

ii. If so, do you have a writing that satisfies the Statute of Frauds?

1. Common Law
a. Writing signed by party against whom enforcement of the agreement is sought (D)?

b. Writing contain ALL of the material terms (who and what)?

2. UCC 2-201

a. Writing signed by party against whom enforcement of the agreement is sought (D)?

b. Writing contain a quantity term?
iii. If you don’t have the writing, do you fall within one of the relevant exceptions in which a writing is not required?
1. Common Law
2. UCC 2-201

a. Part Performance for Goods
2. BASICS: Restatement
a. R § 1: Contract Defined

i. A contract is a promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty

b. R § 17: Requirement of a Bargain

i. The formulation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange AND a consideration
3. BASICS: UCC

a. UCC § 1-201(3): “Agreement”
i. “Agreement means the bargain of the parties in fact as found in their language or by implication from other circumstances including course of dealing or usage of trade or course of performance as provided in this Act 

b. UCC § 1-201(11): “Contract”
i. “Contract” means the total legal obligation which results from the parties’ agreement as affected by this Act and any other applicable rules of law
c. UCC § 2-104: Defining “Merchant” / “Between Merchants”

i. “Merchant” means a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge r skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill

ii. “Between merchants” means in any transaction with respect to which both parties are chargeable with the knowledge or skill of merchants
d. UCC § 2-105(1): “Goods”

i. “Goods” mean all things (including manufactured goods) which are movable at the time of identification to the contract for sale other than the money in which the price is to be paid and things in action

ii. “Goods” also includes the unborn young of animals and growing crops and other identified things attached to realty as described in the section on goods to be severed from realty
4. BASICS: CISG

a. CISG art. 1
i. This Convention applies to contracts of sale of goods between parties whose paces of business are in different States;

1. When the States are Contracting States
5. ISSUE #1: Have the parties reached an agreement? Has a contract been formed?

a. Was there an offer?
i. GENERAL TEST: 
1. Manifestation of commitment to enter into a contract?
2. Advertisement is NOT an offer
ii. Was the offer terminated before the offeree tried to accept?

1. Death of a party?

2. Unreasonable Lapse of time? 

iii. Was there revocation of the offer?

1. Conduct of revocation and offeree’s awareness of change of mind?

2. Irrevocable if:

a. Option contract?

b. Firm offer?

c. Reliance?

d. Beginning of performance under unilateral contract?

iv. Was there an acceptance of the offer?

1. Who?

2. How?

a. Language of controlling offer complied with?

b. In accordance with unilateral / bilateral contract?

3. When?

a. In accordance with the Mailbox Rule?

b. Was there a direct rejection?

c. Was there an indirect rejection?

i. Counteroffer?

ii. Conditional acceptance?

iii. Offeree adding an additional term?

1. Mirror Image Rule

2. UCC Article 2-207

6. ISSUE #2: If you have an agreement, is there any reason that the agreement should not be enforced? Is it a legally enforceable agreement?
a. Was there a mistake?

i. Objective Approach: Ray v. William G. Eurice & Bros., Inc 

1. P, an engineer, presented architect’s plans to D to solicit a bid for the construction of a house / D, an experienced builder, rendered an estimate based upon revisions to the plans 

2. P’s revised plans were attached to a contract which was read and signed by D / D later refused to perform and P sued for breach

3. D contended he never saw the specifications referred to by the contract and believed the contract referred to his own standard specifications

4. Applies an objective approach

a. D’s contract was unilateral rather than mutual / only a mutual mistake will prevent a meeting of the minds and thereby defeat the existence of an enforceable contract

b. Contract includes specifications / is signed / Court must go by what the contract said
c. D had an obligation to read the entire contract / notice that specifications were missing before signing

d. A party’s outward manifestations of an intent to contract is sufficient to bind him to an agreement
b. Introduced to enter into the contract by fraudulent misrepresentations or concealment?

i. Exception to the Objective Approach: Park 100 Investors, Inc. v. Kartes
1. The Kartes (D) negotiated w/ Park 100 (P) to lease space for their business / rep. for Park 100 had D sign a “lease agreement” but did not tell them that they were actually signing a personal guaranty of lease / unlike the previous lease that their lawyer had approved
2. D later found out about the guaranty / refused to affirm that part of the tenant agreement / P filed suit to collect the unpaid rent from D under the personal guaranty

3. Court found that P used fraudulent means to procure the Ds’ signature

a. Where one employs misrepresentation to induce party’s obligation under a contract, one cannot bind the party to the terms of the agreement

4. Applies an objective approach w/exception

a. One should read what they sign and court should look at the contract and its words
b. BUT, it is a different situation when fraud is involved
c. Ambiguous term in the agreement to which the parties have attached different meanings?
i. Objective Approach:
1. Each parties words and conduct are interpreted in the way that a reasonable person would interpret them
2. Ex: Lucy

a. It would not matter if Zehmer were joking if it did not manifest itself to a reasonable person
ii. Subjective Approach:
1. If subjective understanding of the terms of the contract is not the same at the time of the contract, then there is no mutual agreement
2. Ex: Raffles
a. Ruled for D because there was no mutual understanding between the parties on which boat was meant

iii. Modified Objective Approach:
1. Reflected in the Restatements § 201: Whose Meaning Prevails
a. (1) Where the parties have attached the SAME meaning to a promise or agreement or a term thereof; it is interpreted in accordance with that meaning
i. SHARED SUBJECTIVITY

1. If parties had a private, shared understanding, even if differs from what a reasonable person would have thought
b. (2) Where the parties have attached DIFFERENT meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them at the time the agreement was made
i. (a) that party DID NOT KNOW of any different meaning attached by the other, and the other KNEW the meaning attached by the first party; OR
1. ASSYMMETRIC SUBJECTIVITY
a. Asymmetry in understanding / one party had special insight

b. If one party knows the other’s subjective intent, and intents are not reciprocal, then expectations are not upset
ii. (b) that party had NO REASON TO KNOW of any different meaning attached by the other, and that the other HAD REASON TO KNOW the meaning attached by the first party
1. OBJECTIVE
c. (3) Except as stated in this Section, NEITHER party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent
i. OBJECTIVE
iv. CISG art. 8 (applies a modified objective standard)
1. Statements made by and other conduct of a party are to be interpreted according to his intent where the other party knew or could not have been unaware what that intent was

2. If the preceding paragraph is not applicable, statements made by and other conduct of a party are to be interpreted according to the understanding that a reasonable person of the same kind as the other party would have had in the same circumstances

3. In determining the intent of a party or the understanding a reasonable person would have had, due consideration is to be given to all relevant circumstances of the case including the negotiations, any practice which the parties have established between themselves, usages and any subsequent conduct of the parties
v. For an ambiguity in the contract to provide an excuse or a reason for not enforcing an agreement, there are 3 essential requirements

1. The term in the agreement must have 2 reasonable meanings

2. Each party must have a different meaning in mind as to the term
3. Neither party must know or have reason to know that the other person has attached a different a meaning from the facts or circumstances surrounding the agreement

a. Ex: Buyer from American, seller from England

i. Gallon measured differently in England than in American

ii. Which should govern?

vi. Subjective Approach: Raffles v. Wichelhaus 
1. Sale of cotton via ship / involved an agreement to purchase cotton that was going to be shipped on a boat named “Peerless”
2. Two ships named “Peerless” were sailing from Bombay to England, one in October and one in December
a. D believed cotton to be aboard October ship and P intended the December ship
b. When cotton arrives in December, D refuses to pay (value of cotton had dropped in the last 2 months)
3. Court held that there was no binding contract
a. R § 201(3): Neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent

b. No “meeting of the minds” or agreement / no “consensus ad idem”

c. Ambiguity was a reason not to enforce the agreement at all

d. Did not take the objective approach (what are the terms of the contract?) but applies a subjective approach (what was D’s subjective intent in entering into the contract?)
vii. Objective Approach: Lucy v. Zehmer
1. P offered D $50,000 case for Ferguson farm owned by D (had made the offer many times in the past) / D agreed and drafted a written contract / Contract signed by Ds / made at a restaurant while both parties were drinking alcoholic beverages
2. D considered that offer made in jest and, after contract signed, told P that had no intention of selling the farm
3. Next day, P arranged to take a half interest in purchase and pay half of consideration / next day, P engaged attorney to examine title / P wrote D stating that title was satisfactory and he was ready to pay purchase price in case.
4. Z replied by letter, mailed Jan. 13, asserting that he never agreed or intended to sell 
5. Court takes an objective approach / look at minds as manifested externally, not what a party is privately thinking at the time of contract

a. R § 201(2)(b): Where the parties have attached DIFFERENT meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them at the time the agreement was made
i. that party had NO REASON TO KNOW of any different meaning attached by the other, and that the other HAD REASON TO KNOW the meaning attached by the first party
ii. Lucy had no reason to know that Zehmer was joking but Zehmer had a reason to know that Lucy is not joking (serious)
b. Law imputes to a person an intention corresponding the reasonable meaning of his words and acts
c. If words or other acts of one of parties have but one reasonable meaning, his undisclosed intention is immaterial except when an unreasonable meaning which he attached to his manifestations is known to other party
d. Person cannot set up that he was merely jesting when his conduct and words would warrant a reasonable person in believing that he intended a real agreement
d. Was there consideration or a substitute for it?
i. WHAT IS CONSIDERATION?
1. R § 71: Requirement of Exchanges; Types of Exchanges

a. To constitute consideration, a performance or a return promise must be bargained for
b. A performance or return performance is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise

c. The performance may consist of:

i. An act other than a promise, or

ii. A forbearance, or

iii. The creation, modification, or destruction of a legal relation
d. The performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person.

2. R § 79: Adequacy of Consideration; Mutuality of Obligation

a. If the requirement of consideration is met, there is no additional requirement of

i. a gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee; or

ii. equivalence in the values exchanged; or

iii. “mutuality of obligation”
3. Benefit / Detriment Test (the old test for consideration)
a. Look for two reciprocating promises, specifically a benefit to the promisor and a detriment to the promisee

b. Bilateral Contract
i. Exchange of promises / both parties are the promisor and the promisee / benefit and/or detriment on both sides

c. Unilateral Contract

i. Only person giving a promise, the other party something else (usually performance)
ii. Identify the promisor and the promisee 
4. Bargained-for Exchange (the modern test for consideration)
a. Look for bargaining between the parties, in which something is sought for and something is given in exchange for a promise
i. Consideration has to be sought and given in exchange for the promise

ii. R § 71
5. Hamer v. Sidway

a. Uncle agreed with his nephew that he would pay him $5,000 if he refrained from drinking liquor, using tobacco, swearing, or playing cards or billards for money until his 21st birthday 

b. Executor of uncle’s estate refused to pay on the ground that nephew gave no consideration nor did he suffer a detriment (rather, he was benefited)
c. In general, a waiver of any legal right at the request of another party is a sufficient consideration for a promise

i. Nephew gave up his lawful freedom of action, which is a detriment 

6. The Bargained-For Exchange: Baehr v. Penn-O-Tex Oil

a. Baehr leased his gas station to Kemp, who became deeply indebted to Penn-O Tex Oil for operating supplies / Kemp assigned all receivables to Penn-O-Tex, who took over the station
b. Baehr was assured by Penn-O-Tex multiple times that he would get his rent checks, despite the temporary take-over / never paid / Baehr  sued both Penn-O-Tex and Kemp for unpaid rent
c. Penn-O-Tex argued that there was no consideration for any of its promises to pay rent / Baehr argued that his forbearance to bring suit was sufficient consideration (waited to sue)
d. R § 71: Requirement of Exchanges; Types of Exchanges

i. To constitute consideration, a performance or a return promise must be bargained for
ii. A performance or return performance is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise

iii. The performance may consist of:

1. An act other than a promise, or

2. A forbearance, or

3. The creation, modification, or destruction of a legal relation
iv. The performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person

e. There was no bargain-for exchange, which is required for consideration (Penn-O-Tex did not say, “we’ll guarantee payment if don’t sue) / P refrains from suing earlier on because of his own personal convenience
i. A contract is an exchange of bargained-for promises supported by consideration on both sides / consideration is required to assure that causal gratuitous promises will not be deemed binding

ii. While forbearance to bring suit is deemed consideration, there must be some showing that forbearance was a bargained for element of the agreement, not a unilateral decision by one party for his own reasons 
ii. WHAT ISN’T CONSIDERATION?
1. R § 73: Performance of a Legal Duty

a. Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is NOT consideration; but a similar performance IS consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain
2. R § 77: Illusory and Alternative Promises

a. A promise or apparent promise is NOT consideration if by its terms the promisor or purported promisor reserves a choice of alternative performances unless

i. each of the alternative performances would have been consideration if it alone had been bargained for; or

ii. one of that alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alternatives which would have been consideration
b. EXAMPLE: Illusory Promises

i. Words that imply that imply that a contract is completely optional / promise that has no constraining function / parties aren’t bargaining so there is no enforceable contract
ii. Ex: Actress agrees to a contract only if she can terminate at any time in the next 3 years
3. R § 79 (b): Adequacy of Consideration; Mutuality of Obligation

a. If the requirement of consideration is met, there is no additional requirement of

i. (b) equivalence in the values exchanged

b. EXCEPTION: Sham considerations

i. A pretense to look like a bargained-for exchange in order to make a contract enforceable

ii. Ex: Exchanging a token to create consideration
4. R § 81: Consideration as Motive or Inducing Cause

a. The fact that what is bargained for does not of itself induce the making of a promise does NOT prevent it from being consideration for the promise

b. The fact that a promise does not of itself induce a performance or return promise does not prevent the performance or return promise from being consideration for the promise
5. Dougherty v. Salt
a. Dougherty (P), a minor, visited by his aunt that she wanted to take of him / gave him a note for “value received” which carried no consideration / after aunt died, suit was brought to enforce the note 
b. The note was an informal promise of an executory gift to be performed in the future and was not supported by consideration

i. The note was given out of the generosity of the maker / aunt’s desire that Charlie be given the money does not suffice as consideration

ii. A note that is not supported by consideration is unenforceable

6. Batsakis v. Demotsis 

a. During WWII, Batsakis (P) loaned Demotsis (D) 500,000 drachmae, which at the time valued only $25 in American dollars / in return, Demotsis signed a letter in which she promises to repay Batsakis $2,000 of American money for the loan

b. Demotsis later refused to pay, claiming that the letter was void at the outset for lack of adequate consideration
c. Mere inadequacy of consideration will NOT void a contract
i. Only where the consideration for a contract has no value whatsoever / is not sufficient will the contract be voided
ii. Courts do not care about equivalency, but rather if there was a bargain / exchange

d. 50,000 drachmae was exactly what Demotsis bargained for / it may not have been a good bargain, but she nonetheless agreed to repay Batsakis $2,000 / he is entitled to it 
e. BUT, gross inadequacy of consideration may be relevant in the application of other rules, such as lack of capacity, fraud, duress, undue influence, or mistake

7. Plowman v. Indian Refining Co.
a. Plowman (P) and others were employed by Indian (D) for several years / told orally and in writing that because of their past service to the company they would be retired at half-pay
b. Payments were conditioned upon recipient’s picking up their checks at the factory / payment were made for about one year and then discontinued / employees sued for breach of contract

c. Indian (D) defended on the basis of a lack of consideration, rendering any agreement unenforceable

d. Past services are not sufficient consideration to support the enforceability of a contract to provide continuing payments to former employees

i. If the detriment already has been performed, it could not be in exchange for the promise, and thus could not be considered consideration / can’t give something that has already been done in the past
ii. Picking up the checks was merely a condition, not a detriment (doing it in order to get the money, which is a benefit to them!)
iii. Promissory Estoppel: The Alternate Theory of Recovery
1. R § 90(1): Promises Reasonably Inducing Action or Forbearance
a. A promise which the promisor should (1) reasonably expect to induce action or forbearance on the part of the promise or a third person and which (2) does induce such action or forbearance is BINDING (3) if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.

b. Rationale:

i. People should be compensated if unfairly surprised / relied on another’s promise to their detriment

ii. Party who benefits unfairly from another’s behavior should not be able to benefit / be unjustly enriched from that behavior
2. Promises within the Family
a. Kirksey v. Kirksey

i. D wrote to P, his dead brother’s wife, saying, “if you come down and see me, I will let you have a place to raise your family” / P sold her land and home / moved to 60 miles to D’s residence where she lived for 2 years / D then made her move out

ii. P filed suit, saying that the loss which was sustained in moving was sufficient consideration to support D’s promise to furnish her with a “place” until she could raise her family

iii. To be legally enforceable, an executory promise must be supported by sufficient, bargained-for consideration
1. D’s promise was just a promise in future
2. P moving in was NOT consideration, rather a condition of the gratuitous promise
b. Wright v. Newman

i. A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promise or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise
3. Charitable Subscriptions

a. R § 90(2)
b. A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearence
c. Allegheny College v. National Chautauqua County Bank

d. King v. Trustees of Bostom University

4. Commercial Promises

a. Katz v. Danny Dare Inc.

ii. Restitution

1. Restitution in the Absence of a Promise

a. Credit Bureau Enterprises, Inc. v. Pelo

b. Watts v. Watts

2. Promissory Restitution (Moral Obligation)

a. R § 82: Promise to Pay Indebtedness; Effect on the Statute of Limitations

b. A promise to pay all or part of an antecedent contractual or quasi-contractual indebtedness owed by the promisor is BINDING if the indebtedness is still enforceable or would be except for the effect of a statute of limitations

c. The following facts operate as such a promise unless other facts indicate a different intention:

i. A voluntary acknowledgment to the oblige, admitting the present existence of the antecedent indebtedness; or

ii. A voluntary transfer of money, a negotiable instrument, or other thing by the obligor to the oblige, made as interest on or party payment of or collateral security for the antecedent indebtedness; or

iii. A statement to the oblige that the statute of limitations will not be pleaded as a defense
d. R § 83: Promise to Pay Indebtedness Discharged in Bankruptcy

e. An express promise to pay all or part of an indebtedness of the promisor, discharged or dischargeable in bankruptcy proceedings begun before the promise is made, is BINDING
f. R § 86:  Promise for Benefit Received

g. A promise made in recognition of a benefit previously received by the promisor from the promisee is BINDING to the extent necessary to prevent injustice

h. A promise is NOT binding under Subsection (1)

i. if the promise conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

a. to the extent that its value is disproportionate to the benefit
e. If there is a legally enforceable agreement, does the Statute of Frauds require a writing to get into court?

i. Contract within the Statute of Frauds?

1. Sale of goods for $500 or more?

2. Transfer of an interest in real property with a duration of more than 1 year?

3. Service contract that is not capable of being fully performed w/in 1 year from the date of making / date the contract was made?

4. Promise given in consideration of marriage (pre-nup)?

5. A guarantee to answer for the debt of another?

ii. If so, do you have a writing that satisfies the Statute of Frauds?

1. Common Law

a. Writing signed by party against whom enforcement of the agreement is sought (D)?

b. Writing contain ALL of the material terms (who and what)?

2. UCC 2-201

a. Writing signed by party against whom enforcement of the agreement is sought (D)?

b. Writing contain a quantity term?

iii. If you don’t have the writing, do you fall within one of the relevant exceptions in which a writing is not required?
1. Common Law

2. UCC 2-201

a. Part Performance for Goods
