How To Study - On September 30 Watson told us how to study for his exam. He suggests that students know the essence of the rules (such as statutes, the UCC, and the Restatements). In addition, knowing how the cases fit together is important, although it should be noted that not all of the cases that we study are “good law.” Finally, the issues that are covered in class and written on the board will likely be especially relevant.

Chapter 2 – The Bargaining Process

The bargaining process is the means by which an idea becomes a contract. This is the process by which one suggests serious intent to be bound. 

Section #1 – The Nature of Assent (p. 119-130)

What kind of assent to a bargain is necessary to bind a party? There are typically two major schools of thought:

· Objective – these thinkers find the contract to be an “obligation attached by the mere force of law to certain acts by certain parties, usually in words, which ordinarily will accompany and represent a known intent.” This is a per se rule that is interested in legal uniformity. Parties promised to do something, and the promise is to be enforced as agreed. There is no consideration of the parties’ intent. Leonard Hand was the primary pioneer of this school.

· Subjective – these thinkers are searching for the “meeting of the minds.” The court looks for the actual intent of the parties, and intends to enforce upon that idea. However, this idea leads to some decisions that create consequences that the two parties could not have reasonably expected. Pioneered by Jerome Frank.

Lucy v. Zehmer

Supreme Court of Appeals of Virginia

Decided 1954.

196 Va. 493, 84 S.E.2d 516

Facts – The two parties were having alcoholic beverages in a restaurant when Lucy offered the Zehmer’s $50,000 to purchase their farm. Zehmer, thinking that the offer was being made in jest, wrote up an agreement that said that the Zehmer’s agreed to sell the farm for the full $50,000 amount, and both A.H. Zehmer and Ida Zehmer signed it. Lucy picked up the note and attempted to offer $5 to the defendants in order to bind the deal. Zehmer, recognizing Lucy’s seriousness for the first time, said that he has expected the event was all in jest, and he had no intention of selling the farm. Lucy insisted that he had purchased the property.

Procedural Posture – The case was originally heard in a trial court where it was found that the complainants had failed to establish their right to specific performance. Lucy appealed to the Supreme Court of Appeals.

Issue – Was the contract made between the parties binding, despite defendant’s charge that there was no real intent to sell?

Holding – The court found that defendants had made a binding contract with the plaintiffs, and the matter was to be reconsidered in the lower court.

Reasoning –The court found that Zehmer had not been as inebriated as he had said, because the contract had been under discussion for quite some time, the contract was rewritten due to Zehmer’s unhappiness with it, and there ere no spelling apparent spelling errors  as Zehmer sought to point out. Therefore, the court found that Zehmer was of sound mind when making the decisions that he did. More importantly, the court found that Lucy was reasonable in believing that the contract was real from the way that Zehmer had acted. Lucy never in any way acted as though the agreement was a joke. As for Zehmer’s conduct, the court noted several previous decisions that indicated that the outward expression of the person making a contract is the one to be considered, and not the inner feelings, which may or may not be the same as the outward expression. “The law imputes an intention corresponding to the reasonable meaning of his words and acts.” A person cannot say that he was jesting, when all of his other conduct and words would warrant a reasonable person to believe he was serious.

Disposition – The court reversed and remanded the decision of the trial court. ●
Lucy was relevant in that it defined the means by which a court could decide if a promisor really intended to be bound. This case also served to simplify the process of deciding what is relevant in deciding intent. By allowing only the “externals” of the case to be considered, we avoid having to consider what is meant or intended. There are a number of safeguards against this objective view, however. These include the availability of pre-trial discovery to reveal inconsistent events or evidence, confidence in a jury’s ability to decide if a witness is untruthful, and the understanding that conflicting information may be present. 

Class Comments: This case was definitely good law, even if the consequences of the current result seem harsh . . . The fact that Lucy did not sign the contract was moot, because there was obvious intent to be bound when he offered $5 to seal the deal. This case was a good example of a “good faith” application previously discussed. 

INTENT TO BE BOUND (no class coverage)

There are two considerations in thinking about the nature and quality of assent necessary to make a promise binding:

· Freedom to Contract – contracting should be available to non-lawyers who will take the pains to clarify and their ideas about what they want to contract about.

· Freedom from Contract – contracting should not be so easy that it hooks the unwary signer or the casual promisor.

Examples are on p. 126 of the text.

LEONARD v. PEPSICO – Pepsi ran advertisements that depicted an individual getting ready for school with products that he had acquired through Pepsi Points, including the boy arriving at school in a Harrier Fighter Jet. Leonard sent away for the jet, and Pepsi refused to provide it. The court found that the commercial was obviously absurd, and that any reasonable person would recognize that a fighter jet would not be given away in such a way. The commercial was not an offer for the jet, but a tool to inform audiences of the deal. There was also a significant price difference, which contributed to the decision. How does this compare to Lucy?

The plaintiff in this case relied on Lefkowitz, briefed below. However, in Pepsi the offer was the catalog, and not the ad. What was different in the ad in Lefkowitz was that there was a clear identification of the person who could accept, and the Pepsi ad was significantly indefinite, unlike Lefkowitz, where there was a clear amount of supply. 

There are a range of notes on p. 126 that were discussed in class. Need to read through them again and consider the differences.

“GENTLEMEN’S AGREEMENTS” (no class coverage)

These types of contracts often exist in cases where one party may be harmed in the presence of a formal binding contract, but all other terms may be enforced. In these cases an agreement may be reached, but language in the agreement states that the contract is not binding. Examples are on p. 127-128 of the text.

“FORMAL CONTRACT CONTEMPLATED” (no class coverage)

Parties may occasionally agree on the basic principle of an agreement, and allow their attorneys to “hammer out the details” before a formal agreement is signed. When are these contracts actually enforceable? There are two main concepts: (a) Absent an expressed consent that no contract shall exist until the formal signing, mutual assent between the parties, including orally or informally, is sufficient to enforce the promise. (b) to avoid the obligation of a binding contract, at least one of the parties must express an intention not to be bound until a writing is executed.

Further guidance is: (1) whether there has been express reservation of the right not to be bound, (2) whether there has been partial performance (3) whether all of the terms of the alleged contract have been agreed upon (4) whether the type of agreement in question is usually in writing.

Section #2 – The Offer (p. 130-141)

There are, in theory, two distinct steps in a contracts there is (a) the offer and (b) the acceptance. However, this process is often more muddled. An offer is a act where the offeror expresses a will or intention to another and the offeree reasonably believes that the power to contract has been bestowed upon him. This does not include invitations to deal.

Owen v. Tunison

Supreme Judicial Court of Maine

Decided 1932.

131 Me. 42, 158 A. 926.

Facts – Owen alleged that he and defendant had an agreement for Owen to purchase some property. Owen had sent a letter requesting that defendant sell him the property for $6,000 as follows: “Will you sell me your property . . . for $6,000?” Defendant then sent Owen a letter back saying that “ . . . it would not be possible for me to sell [the property] for less than $16,000 in cash.” Owen immediately sent a letter indicating that he accepted the offer, and would pay the amount. Defendant said that he was not interested in selling the property. Plaintiff Owen brought suit against Tunison for breach of contract.

Procedural Posture – The case was originally heard in the present court. (?)

Issue – Did defendant’s reply to plaintiff constitute an enforceable counter-offer?

Holding – The court found that defendant’s correspondence did not constitute an offer to sell the property. 

Reasoning – The court found that there cannot be a meeting of the minds unless there was a clear and present offer, and it could not be successfully argued that defendant made an offer to sell. The letter that the defendant had written was not intended to be an offer, but an offer to open negotiations.

Disposition – Judgment for defendant. ●

This case concerned: Restatement §24: Offer Defined: “An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.”

a. Offer as promise. An offer may propose an executed sale or barter rather than a contract, or it may propose the exchange of a promise for a performance or an exchange of promises, or it may propose two or more such transactions in combination or in the alternative. In the normal case of an offer of an exchange of promises, or in the case of an offer of a promise for an act, the offer itself is a promise, revocable until accepted. There may also be an offer of a performance, to be exchanged either for a return promise (§ 55) or for a return performance; in such cases the offer is not necessarily a promise, but there are often warranties or other incidental promises.

1. A says to B, "That book you are holding is yours if you promise to pay me $5 for it." This is an offer empowering B, by making the requested promise, to make himself owner of the book and thus complete A's performance. In that event there is also an implied warranty of title made by A. See Uniform Commercial Code §§ 2-312, 2-401.

b. Proposal of contingent gift. A proposal of a gift is not an offer within the present definition; there must be an element of exchange. Whether or not a proposal is a promise, it is not an offer unless it specifies a promise or performance by the offeree as the price or consideration to be given by him. It is not enough that there is a promise performable on a certain contingency.

2. A promises B $100 if B goes to college. If the circumstances give B reason to know that A is not undertaking to pay B to go to college but is promising a gratuity, there is no offer.

c. Offer as contract. A promise made by the offeror as part of his offer may itself be a contract. Such a contract is commonly called an "option". See § 25.

Watson said that this will be on the exam! Know it! Watson also says that Restatement §24 exists for two reasons:


1. Manifestation of willingness to enter into a bargain And

2. Made so as to justify another in understanding that assent to the terms will conclude the deal.

HARVEY v. FACEY (1893) – Harvey had wanted to purchase some property that was owned by Facey. Facey had been in negotiations with the town of Kingston. Harvey telegraphed Kingston informing him of his interest in the property, and asking for the minimum price that Face would sell for. Facey replied, saying that the lowest price would be 900£. Harvey replied by saying that he agreed to purchase the property for the full amount. Then, Harvey sued for specific performance of the contract and for an injunction to keep Kingston from acquiring the property.

The court found that the communications between the two did not bind Facey in any way except for the minimum that he would sell the property for. Harvey’s telegram had asked two questions, and Facey’s answering only one did not bind him to agree to the other. The contract would only have been completed if Facey had accepted the full terms of the last telegram, which he did not. Quoting a price to an inquirer does not in any way bind one who provides information to such a request. 

Watson says that based on what we have seen, the court prefers objectivity when it determines when a contract was actually made.

The Elements of a Contract are:


1. Consideration


2. Mutual Assent


3. Definiteness

Fairmount Glass Works v. Crunden-Martin Woodenware Co.

Court of Appeals of Kentucky

Decided 1899.

106 Ky. 659, 51 S.W. 196.

Facts – Cruden-Martin had inquired about product from the Fairmont Glass company. Fairmont replied with the prices for their goods. A day later, Cruden agreed to order a group of items from Fairmont by telegram., Fairmont responded the same day, saying that the order could not be filled due to the fact that all of their output had been sold. Cruden filed suit for breach of contract.

Procedural Posture – The case was originally heard in trial court, where judgment for the plaintiff (Cruden-Martin) was handed down. Defendant appealed to the Court of Appeals.

Issue – Whether the contract was closed upon Cruden-Martin’s acceptance of the goods or when Fairmont notified the appellant that the goods could not be delivered.

Holding – The court found that the contract was valid at the point that Fairmount made a counteroffer to Crunden, and Crunden accepted the terms.

Reasoning – The court found that the first letter from Crunden was an inquiry into price, while Fairmont’s reply was more along the lines of an offer because it quoted the price and added “for immediate acceptance” implying that the offer would be good if the items were purchased immediately. That is, the response was a definite offer to sell based on the terms indicated.

Disposition – Affirmed in favor of the plaintiff. ●
Relevant for this case is the UCC 2-305. In it, we see that quotation of a price is typically not an offer. The real issue here is when the offer, whatever that is, is accepted. 

In common law, prior to the UCC, acceptance of terms had to be the “mirror image” of the offer. The UCC changes all this. (Watson said this 5 times in class.) However, this case was outside of the jurisdiction of the UCC, because it did not yet exist. Also, Watson noted that the UCC would be available to us on the exam, so there is no need to outright memorize it.

ADVERTISEMENTS AS OFFERS

Proposals that are addressed to a wide audience are typically understood to be invitations by the seller to the buyer to make an offer to purchase. Notes: (1) If ads were offers, how would stores manage supply? Do they need to have enough on hand to supply all the potential contracts, or would consumers understand the infeasibility of this idea? What if “first come, first served” was the rule? (2) What is the role of false advertising in determining whether an invitation is an offer or not? Should consumers be protected from such instances?

LEFKOWITZ v. GREAT MINNEAPOLIS SURPLUS STORE (1957) - The Great Minneapolis Surplus Store published an ad that offered a Lapin stole for $1. Lefkowitz was the first to arrive and demanded the stole for the advertised price. The store refused to sell to him, citing a house rule that the offer only applied to women. Lefkowitz sued and won in the trial court, and the store appealed. The court considered the issue of whether the ad was an offer, and whether Lefkowitz’s conduct was an acceptance. The court found that an ad constitutes an offer when the offer is “clear, definite, and explicit, and leaves nothing open to negotiation.” The court went on to say that the advertiser has the right to change the terms before acceptance, but may not do so after a consumer has expressed his acceptance of the terms. Affirmed.

What result if the store had codified it’s house rule? Different result? Some sales law allows gender discrimination. If the ad was a scam, it would be outside the role of contracts. Contracts isn’t the answer to everything!

Concerning Advertising and Lefkowitz: 

· When a specific amount is included in the ad, it may be more of a contract. 

· Specifically designating a time and date may make more of a contract.

· Restrictions on the number of people who can accept make it more contractual.

· Ads are generally not offers, but those that have restrictions like the above may be more likely to be perceived as an offer by consumers and courts.

· To not make an offer, the advertising firm simply has to say so!
· Even price tags are only invitations to offer.
Notes: (1) Covered in context of cases. (2) Competitive bidding is different. If a party invites bids, he is not bound by the highest bid. These situations are invitations only, and not offers. Consider why. See UCC 2-328. (3) Online auctions create new concerns as to when an auction starts, ends, and more. Most of the time, the online listings are offers, because “one you click/bid” you have accepted the offer. 

UCC § 2-328 (3) - Sale by Auction - Such a sale is with reserve unless the goods are in explicit terms put up without reserve. In an auction with reserve the auctioneer may withdraw the goods at any time until he announces completion of the sale. In an auction without reserve, after the auctioneer calls for bids on an article or lot, that article or lot cannot be withdrawn unless no bid is made within a reasonable time. In either case a bidder may retract his bid until the auctioneer's announcement of completion of the sale, but a bidder's retraction does not revive any previous bid.

Section #3 – The Acceptance (p. 151-160)

“An acceptance is a voluntary act of the offeree whereby he exercises the power conferred upon him by the offeror, and creates a binding contract.”

International Filter Co. v. Conroe Gin, Ice, and Light Co.

Commission of Appeals of Texas

Decided 1925.

277 S.W. 631

Facts – International Filter Co. (“Filter”), based in Chicago, is a manufacturer of machinery for the purposes of purifying water in the manufacture of ice. Conroe Gin, Ice, and Light is a Texas corporation that manufactures ice. Filter had sent a letter soliciting Conroe to purchase a water filter. Conroe accepted through a notation on the offer sheet, and sent the acceptance back to Filter (this act was the offer), where the President of Filter authorized the sale (this was the acceptance). Filter sent back a letter on Feb. 14, 1920 noting that the offer had been accepted, and requested a water sample to be sent to Filter. Conroe sent a letter back and attempted to countermand the offer, and plaintiff denied the request.

Procedural Posture – The case was originally brought by Filter against Conroe in a trial court were Conroe was the victor. On appeal, judgment was found for petitioner Conroe (defendant in error). Filter ( plaintiff in error) brought error on the decision to the Commission of Appeals of Texas.

Issue – When was the contract completed? Did Conroe require notification to complete the contract?

Holding – The court found that a contract exists when the meeting of the minds is complete, and does not refer to the notification that the contract has been accepted.

Reasoning – The court found that the contract was formed at the point in time when the terms of the contract were met. In this case, it was when the president of the firm accepted and verified the deal. The court rejected Conroe’s claim that notification of acceptance was the point at which the contract was completed. However, the court found that even if notification was necessary, the letter from Filter to Conroe on the 14th would have been sufficient notification.

Disposition –  The court found for the plaintiff in error, and reversed and remanded the decision of the Court of Appeals. ●

The key point in this case is that an offeree acceptance should be clear and complete. In this case, there were too many steps that interfered with the acceptance.

White v. Corlies & Tift

Court of Appeals of New York

Decided 1871.

46 N.Y. 467.

Facts – Plaintiff White was a builder, and the defendants were merchants. Defendants had requested a quote on work for their offices and supplied exact specifications. The plaintiff supplied the estimate, allowing the defendants to consider the price. That same day, the defendants had made a change in their specifications and sent a copy of the changes to the plaintiff. The plaintiff sent a letter informing the defendants of his assent. The defendant’s bookkeeper sent White a letter on the 29th of September informing him that he may begin at once, to which the plaintiff did not reply. The next day, the defendant countermanded their letter of the previous day. Plaintiff had already begun work and had purchased lumber to finish the job. Plaintiff brought suit on breach of contract.

Procedural Posture – The case was originally heard in a trial court, where judgment was entered for the plaintiff. The general term of the first judicial circuit affirmed the judgment, and the case was appealed to the Court of Appeals of New York.

Issue – Whether communication of acceptance of an offer is necessary to make a contract binding.

Holding – The court found that acceptance must be clearly communicated to the offering party before a contract can become binding.

Reasoning – The court found that a binding contract had not existed prior to the communication of the 30th by the defendants. The court found that “where an offer is made by one party to another when they are not together, the acceptance of the contract must be manifested by some appropriate act.” As soon as the answering letter or correspondence is mailed or set in motion, the contract is concluded, even at the point in time where the offering party is not aware of the acceptance (mailbox rule). A mental determination that is not indicated by speech is not enough to bind the other party. Since plaintiff had done nothing to indicate that he had accepted, outside of his beginning the work, this was not a binding contract.

Disposition – The court reversed the decision of the lower court and ordered a new trial. ●

Little time was spent on this case. Watson does not believe that this is good law. However, it did open the discussion for promise performance, and what the offeror seeks in response to their offer.

Is it a Contract?

In analyzing issues in contracts we need to ask two things. (1) Is it an offer? (2) If so, what is it seeking? (promise, performance, promise or performance?)

	Offeree Does →
Offeror Seeks ↓
	Promise
	Preparing to Perform
	Begins Performance
	Completes Performance

	Promise Only
(Get notice)
	Contract
	§90
(???)
	§90
	§90

	Performance Only (No notice)
	Ø
	§90
(???)
	
	Contract
(Hamer v. Sidway)

	Either
(Notice Depends)
	Contract
	Ø (§90)


	Contract
(???)
	Contract


Restatement 62 is the rule upon which the above matrix is based. 
Restatement §62 - Effect of Performance by Offeree Where Offer Invites Either Performance or Promise -  (1)  Where an offer invites an offeree to choose between acceptance by promise and acceptance by performance, the tender or beginning of the invited performance or a tender of a beginning of it is an acceptance by performance. (2)  Such an acceptance operates as a promise to render complete performance.

Restatement §90 - Promise Reasonably Inducing Action or Forbearance - A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.

It should be noted that §90 could be applicable in almost any box, but it is especially relevant in the boxes noted. The boxes with the (???) are the ones that seem unusually difficult to figure.

Carlill v. Carbolic Smoke Ball Company (1893) – Firm advertised that if the ball was used as designed, and an individual caught influenza, the firm would award £100. Was the ad an offer? The terms were very specific, and the ad offered a reward (which is typically considered a contract.) In addition, money was deposited in the bank, solidifying the offer. So, if it is an offer, what did it seek? It seems as though it sought performance.

Restatement §50 Acceptance of Offer Defined; Acceptance by Performance; Acceptance by Promise -  (1) Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer. (2)  Acceptance by performance requires that at least part of what the offer requests be performed or tendered and includes acceptance by a performance which operates as a return promise. (3)  Acceptance by a promise requires that the offeree complete every act essential to the making of the promise.

EVER-TITE ROOFING CORPORATION v. GREEN (1955) – The Greens wanted Ever-Tite to re-roof their home, and signed a document that set out the work in detail, and provided a price that was to be paid in monthly installments. The document was also signed by an Ever-Tite representative, who did not have binding authority. The document contained a provision that stated that only upon written acceptance by the authorized officer of the firm or commencement of work would the agreement become binding (The promise the Greens were seeking). The Greens knew that there needed to be a credit check as well. Nine days later, Ever-Tite arrived with their supplies and equipment and found another contractor doing the work. Ever-Tite sued for breach of contract.

The court found that there was an understood delay that was to ensue before the work was to be completed. Since there was no time frame specified, there must be reasonable amounts of time allowed, and the plaintiff had not lagged in processing the administrative issues prior to beginning the work. The contract was accepted by the plaintiff by commencement of the performance of the work to be done. When plaintiff loaded up the trucks, and traveled to the residence the work done specifically for the defendants had commenced, before the defendants reneged on the contract upon plaintiffs arrival at the defendant’s home. Found for plaintiff.

In this case, it seems as though the Greens were looking for promise OR performance. The firm provided a promise, and it also began to perform the contract, according to the court.

NOTICE IN UNILATERAL CONTRACTS

In bilateral contracts, it seems obvious that a promise (1) needs to be communicated and (2) communicated in a reasonable amount of time. However, the necessity of giving notice is less obvious in the case of unilateral contracts (inviting acceptance by means of performance and not a promise). For example, in the Carbolic Smoke Ball case, notice was not necessary.
INTRODUCTION TO ALLIED STEEL

Allied Steel concerns an indemnity agreement (a legal exemption for liability of injuries). These types of agreements are reasonably commonplace, and they have historically been enforced, even when it is clear that the promisee is the one who should be held liable. It can be difficult to tie the loss to one party when both are being held liable, but an indemnity agreement makes this easier. These agreements are also useful in helping to straighten out risk management, as one of the two may not need to have liability insurance.

Allied Steel and Conveyors, Inc v. Ford Motor Company

United States Court of Appeals, Sixth Circuit

Decided 1960.

277 F.2d 907

Facts – Ford purchased machinery from Allied on its order form 15145, which provided that if Allied was responsible for performing work on Ford’s premises, Allied would be responsible for any negligence of its own employees. Also attached was form 3618, which had different terms that held Allied responsible for negligence of their and Ford’s employees regarding Allied’s work. This was marked “VOID.” Allied accepted the terms. Later, on July 26th, 1956 Ford sent another amendment (this is the correspondence at issue. It is seeking promise or performance), with the provision in form 3618 not marked “VOID.” Allied acknowledged the amendment November 10, 1956, and sent it back to Ford on the 12th of November. On September 5, 1956, Hankins, an employee of Allied, had been injured as a result of negligence of Ford’s employees. Hankins brought suit against Ford, and Ford impleaded Allied, relying on form 3618. 

Procedural Posture – In the trial court level, Hankins won against Ford, and Ford won against Allied. Allied’s motion for judgment notwithstanding the verdict was denied, and they appealed to the US Court of Appeals.

Issue – Whether the terms of a contract must be accepted via communication.

Holding – Acceptance of offer can come in different forms, so long as the “meeting of the minds” is still intact.

Reasoning – The court held that if an offeror demands an exclusive way to accept, an attempt by the offeree to accept the offer in a different manner does not bind the offeror in the absence of a “meeting of the minds” on the altered type of acceptance. If an offeror suggests one method of acceptance, this does not mean that others methods are precluded. In the current case, Ford’s method of acceptance was a suggestion only, and Allied had accepted the terms of the contract when the firm had begun to perform the work after receiving the terms. Ford’s primary objective was to have the work completed, and Allied’s failure to return the form was not essential in completing the terms of the contract. Even if Ford had wanted to revoke the order after Allied began installation, the were already estopped from doing so. 

Disposition – The court affirmed the decision of the lower court. ●

Watson considered this case to be questionable law, and little time was spent on it in class. This is the point at which we finished common law consideration and moved on to the UCC section of the course 

SHIPMENT OF GOODS AS ACCEPTANCE

If a seller ships goods as a way to indicate acceptance of an offer, would this be enforceable. If the seller has promptly shipped, a buyer may not renege on his order. Suppose that the seller ships non-conforming goods. Would the seller then have bound itself to ship conforming goods?

Notes: (1) If a buyer attempts to revoke his order before it has shipped, is this breach of contract. In one such case, the court found that the shipment having not be sent meant that the contract had not become binding. (2) It has generally been found that an offeror is bound to his offer for a reasonable amount of time, if offeree does not give notice within a reasonable amount of time, the offeror is no longer bound to his offer.

Discussion of Notice – Watson primarily covered this by referring the class to the Restatements, as follows:

Restatement §56 Acceptance by Promise; Necessity of Notification to Offeror - Except as stated in §69 or where the offer manifests a contrary intention, it is essential to an acceptance by promise either that the offeree exercise reasonable diligence to notify the offeror of acceptance or that the offeror receive the acceptance seasonably.

Restatement §90 - Promise Reasonably Inducing Action or Forbearance - A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.

Restatement §54 Acceptance by Performance; Necessity of Notification to Offeror - (1)  Where an offer invites an offeree to accept by rendering a performance, no notification is necessary to make such an acceptance effective unless the offer requests such a notification.

Watson noted that the UCC also has language on notice:

UCC § 2-206. Offer and Acceptance in Formation of Contract. (1) Unless otherwise unambiguously indicated by the language or circumstances (a) an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances.

Watson feels that this language in the secondary authority is primarily protective of the buyers. For example, what if shipment of non-conforming goods was not identified as an accommodation? It would still be a contract. UCC §2-106 defines a non-conforming good as anything that is not exactly what was ordered. There was also a brief mention of:

UCC §1-103. Supplementary General Principles of Law Applicable. Unless displaced by the particular provisions of this Act, the principles of law and equity, including the law merchant and the law relative to capacity to contract, principal and agent, estoppel, fraud, misrepresentation, duress, coercion, mistake, Bankruptcy, or other validating or invalidating cause shall supplement its provisions.

Corinthian Pharmaceutical Systems, Inc. v. Lederle Laboratories

United States District Court, S.D. Indiana, Indianapolis Division

Decided 1989.

724 F.Supp 605

Facts – Lederle is a drug manufacturer and distributor who makes the DTP vaccine. Corinthian Pharmaceuticals is a distributor that purchases product and redistributes to physicians. They regularly bought the DTP vaccine. Lederle had terms of sale that said that all sales were subject to acceptance at the home office of Lederle and prices quoted at the time were subject to change without notice. In addition, the prices become immediately effective, and backordered and unfilled orders that had yet to be shipped would be priced at the time of shipment. Lederle began to self-insure against the risks of the DTP vaccine, and needed to raise the price. Corinthian found out about the increase the day before the increase was to take effect, and ordered 1000 vials of the DTP vaccine via the computer automated system that Lederle had in place. In addition, Corinthian sent written confirmation that the orders were to be at the price at the time of the order. Lederle shipped 50 vials to Corinthian at the current price ($64.32), although the shipment had been after the price increase. Lederle enclosed a letter that informed Corinthian of the price increase, and the reminder that Corinthian could cancel the remainder of the order by a certain date before the remainder of the order was to be shipped. Corinthian brought suit demanding specific performance for shipment of the rest of the vials at the initial price.

Procedural Posture – This was the only court in which the case was heard.

Issue – Whether there had been a binding agreement for Lederle to sell to Corinthian at the current price at the time of the order.

Holding – The court found that there had never been a binding agreement formed. 

Reasoning – The court first determined that the offer was Corinthian’s order, because Lederle’s price lists were an invitation to offer, and it’s letter informing customer’s of the price increase did not constitute an offer. Next, the court found that there was no acceptance of the order prior to the shipment of the 50 vials. Lederle did not communicate with Corinthian, nor did the automatic tracking code constitute acceptance of the order. Citing UCC Section 2-206(b) the court found that the a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is only an accommodation to the buyer. Lederle’s shipment was non-conforming, and it was a favor to the buyer only. Therefore, the facts of the case satisfy UCC 2-206(b). (Watson likes this.)

Disposition – The court granted the defendant’s motion for summary judgment. ●

In this case, we saw that Corinthian was seeking 1000 vials at a price of $64 each. Lederle rejected the offer, but still sent some of the purchase as an accommodation.

Section #4 – Termination of the Power of Acceptance (p. 173-194)

Once an offer has been made to a party that party may terminate the power (1) by lapse of the offer, (2) by it’s revocation, (3) by the offeror’s death or incapacity, or (4) by the offeree’s rejection. Remember, the offeror is the one who has the power to revoke offers, while the offeree is the one that either accepts or rejects the offer. (This was covered reasonably well in class.)
A lapse is an expiration of the period in which an offer can be accepted. This discusses the limits or non-limits of time to accept the offer. When does it become too late for the offeree to accept? (Watson says that three months is his general rule.) A revocation is to “pull the offer off the table.” In common law, the offeror can terminate an ordinary promise at any point before acceptance. An exception is when the offeror makes a firm offer or option contract. These are offers that are not able to be revoked for a limited amount of time. Irrevocability is the defining characteristic of an option contract. The death or incapacity of the offeror can cause problems, especially when the offeree does not have knowledge of that person’s death. The final terminating event, rejection, in which the offeree puts an end to an ordinary offer.

(A) LAPSE OF AN OFFER

An offer will lapse after a reasonable amount of time. What is reasonable depends upon the circumstances, such as price fluctuation (there would be different definitions if the item was a commodity versus a tract of land). Citing Akers v. J.B.Sedberry, the book noted that when an offer is made in a face to face conversation, the offer typically expires after that conversation. In Loring v. City of Boston, the court found that an offer of reward must be ripe, and cannot continue indefinitely. Also, if an offeree accepts an offer too late, their acceptance becomes a counteroffer. An example of a lapse was Newman v. Schiff, in which plaintiff saw a rerun of a show that promised money for citing part of the tax code. Since he had not called the original show, the offer had expired.

(B) REVOCATION

In Europe, there are rules that state that once an offer is made, it cannot be revoked for a minimum amount of time. This rule works in such jurisdictions, because the offeror expressly reserves the right to revoke at any time. There are other jurisdictions that allow an offer to be revoked at any time. 

OPTION CONTRACTS

An option contract is one that is made by the offeror which limits the offeror’s power to revoke. An option usually expresses the amount of time in which an offeree can respond to an offer. 

Dickinson v. Dodds

Court of Appeal, Chancery Division

Decided 1876.

2 Ch. Div. 463

Facts – On a Wednesday, Dodds had delivered to Dickinson a letter promising to sell his property. In the letter, Dodds had indicated that the offer was to be “on the table” until the upcoming Friday morning at 9 AM. Plaintiff Dickinson had decided to purchase the property Thursday morning, but did not notify Dodds believing that he had the power to accept up until Friday morning. Plaintiff was notified that defendant was attempting to sell to another, and plaintiff delivered formal acceptance to Mrs. Burgess, the mother-in-law of Dodds. She said that she had not passed it on to Dodds. Berry, as agent for Dickinson, found Dodds, and delivered acceptance on Friday at 7 AM. Dickinson himself saw Dodds immediately after that, and delivered acceptance. Dodds told both men that he had already sold the property. 

Procedural Posture – Lower court found for the plaintiff, and defendants appealed.

Issue – Whether Dodds had been bound by his original offer to Dickinson?

Holding – The court found that there was no contract between the two parties. 

Reasoning –The court found that Dickinson had not provided any consideration for the right to consider the purchase, and the agreement was nudum pactum (Those agreements which are without consideration, such as a unilateral undertaking, which may bind a person morally, but not under contract law, in those jurisdictions which still require consideration). In addition, the court found that the plaintiff knew that the offeror had no intention of selling to him at the time he attempted to accept. One cannot make a binding contract by accepting a past offer after its ripeness has expired.

Disposition – The court found for the defendant, finding that there was no binding contract between Dickinson and Dodds. ●

There are two issues that need to be gained from this case: (1) It is possible to purchase options. (2) Indirect revocation is effective according to Restatement §43:

Restatement §43 Indirect Communication of Revocation - An offeree's power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect.

An example of this is Dodds selling to another person in the above case.

“FIRM” OFFERS UNDER THE CODE

In early common law, one could make an offer irrevocable by making the promise under a seal. When the seal was abolished, consideration became the rule. American rule has followed this ideal. However, this is less convenient in considering the sale of goods. UCC 2-205 gives us rules regarding such transactions.

§ 2-205. Firm Offers. - An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.

§ 2-104 (1). Definitions: "Merchant" - means a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill.

Previous Exam Question: Ringo Starr, a shopkeeper, sends out an advertisement saying that he will sell two sets of his drums for $50,000 First come, first serve. Watson says that half the class didn’t even tell him if this was an offer!

Recitals - If a sum of money is paid as consideration, this is normally recited in the agreement. What happens if the money is never paid? Some courts have found it has no effect, while others have held that it makes the offer irrevocable, because the language was in the contract. Restatement Second §87 takes the latter view.

Restatement §87 Option Contract 

 (1)  An offer is binding as an option contract if it 

(a)  is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or 

(b)  is made irrevocable by statute. 

(2)  An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.

(C) DEATH OF AN OFFEROR

Restatement §48 is the generally accepted rule regarding the death or incapacity of offeror or offeree. It says that  “An offeree's power of acceptance is terminated when the offeree or offeror dies or is deprived of legal capacity to enter into the proposed contract.” However, if someone dies, what are the roles of promise and performance in determining the enforceability of the contract with the deceased?

(D) REJECTION

When an offeree terminates the power of acceptance, that person is barred from later deciding to accept the offer. 

THE MIRROR IMAGE RULE

Traditional common law states that acceptance must be on the exact same terms of the offer. This is the definition of the mirror image rule. Anything that is different counts as a rejection of the original offer and acts as a counteroffer. Two types of disputes tended to arise. The first occurs when one party believes no contract was made, while another maintains that a contract did exist. The second occurs when performance was made, but disputes over the terms existed. Under the mirror image rule, the last offer before performance would always win, so parties would always attempt to get the “last shot” before performance. The UCC addressed these issues. Again, we need to keep in mind that counteroffers are rejections.

There are two exceptions to the Mirror Image rule:

(1) If the contracts contained an implied term.

(2) Precatory Terms - expression of a wish, but not a requirement.

THE BATTLE OF THE FORMS: OPENING SKIRMISH

When parties interact, they often attempt to make contracts based on pre-printed forms that have details entered in. When performance occurs in the deal, there are often disputes over which form is correct. This issue can occur when parties use standardized forms and when they correspond with each other.

(E) THE “MAILBOX RULE”: CONTRACTS BY CORRESPONDENCE

What happens when the parties are apart, and cannot communicate in person or via voice. When is a contract complete? Common law has been to answer these questions on the assumption that dispatch of the acceptance is the crucial point at which the contract is made. At this point, the offeror’s power to revoke is removed, and the offeree’s power to reject is ended, and the burden of communication falls on the offeree. Note that the burden falls upon the offeror in this case. A revocation, however, is generally found to be effective only upon receipt (Restatement §42). In addition, once the offeree has dispatched the acceptance, it is too late for that individual to reject the offer (Restatement §63).Watson rarely tests on this, because it is becoming less and less important in the real business environment.

There is a rule known as overtaking rejection. This occurs when the offeree indicates acceptance under the mailbox rule, but then informs the offeror that she rejects the offer before the acceptance arrives This is an advantage to the buyer.

Section #5 – Battle of the Forms and Uniform Commercial Code (p. 194-)

The pattern of communication in the typical commercial contract is known as the battle of the forms. Most firms have standard operating contracts, and they use the same terms for most all of their contracts, save for the particulars of the deal. These common terms are often in the fine print and are known as “boilerplate.” When firms come to a deal, each will often show the agreement on their own forms, and the “battle of the forms” results.

ACCEPTANCE VARYING OFFER: UCC 2-207

§ 2-207. Additional Terms in Acceptance or Confirmation.

(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms. 

(2) The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless: 

(a) the offer expressly limits acceptance to the terms of the offer; 

(b) they materially alter it; or 

(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.

First, the UCC abandons the “mirror image” rule in favor of a more practical ideal of business methods. Only if the conflicting terms were central to the meeting of the minds will the contract be void. Second, contract formation and contract terms are no longer created at the same moment in time. Once there is an agreement, it will stand, and the analysis moves to section (2). The UCC recognizes that the terms of the contract may change over time. Third, subsection (3) tells us that even when the parties’ writings do not establish a contract, their conduct may do so. In these cases, the terms are those to which both parties agreed, and when additional terms are necessary, the UCC’s default rules apply to the contract. This provision has significantly changed the prior common law rule, and is important as a substantive matter. In addition, it has caused problems in analysis over it’s lifetime, leading to it’s being edited in the mid-1980’s.

There are two major policy reasons for §2-207. (1) It finds practical reasons for contracts (2) it eliminates the “last shot” rule. 

Important application: (a) If there is a contract after part 1 of 2-207, you go on to part 2 to continue analysis. (b) If there is not a contract after part 1, you go on to part 3. 

(Spent a lot of time on this in class. Know it well, as Watson spent some time on it via his big screen.)

Dorton v. Collins & Aikman Corp.

United States Court of Appeals, Sixth Circuit

Decided 1972.

453 F.2d 1161

Facts – After plaintiffs purchased several carpets from defendant, it discovered the carpets were composed of a cheaper carpet fiber than what was promised. Plaintiffs sued defendant. The case was removed to district court on the basis of diversity. Defendant moved for a stay pending arbitration and asserted plaintiffs were bound to an arbitration agreement, which appeared on the reverse side of defendant's printed sales acknowledgement form. The plaintiffs has always accepted delivery and paid for the items that they had ordered.

Procedural Posture – The United States District Court for the Eastern District of Tennessee, Northeastern Division denied defendants' motion for stay pending arbitration and defendants appealed. The case was removed to federal court.

Issue – Whether the terms in the defendant’s forms were acceptances or proposals, and the role that they will play in deciding the case on remand.

Holding – The court found that the forms were acceptances and the arbitration provision was an additional term.

Reasoning – The court reviewed Uniform Commercial Code, U.C.C. § 2-207, and determined defendant's acknowledgement forms were acceptances because the terms were not expressly conditional on the buyer’s consent to the additional terms. The court determined the arbitration provision in defendant's acknowledgement forms was an additional term to the contract, and could not be become part of the contract unless it was expressly agreed to by the plaintiff. The court remanded the case to determine whether the arbitration provision accepted by plaintiffs materially altered the contract.

Disposition – The court reversed and remanded the lower court's decision. ●

In the above case, we see the UCC applied as way to provide protection to the “little guy.” Dorton was the small time shop, and Aikman was the multinational firm. In this case, we saw the application of 2-207 point by point. 

MATERIALITY

If a response to an offer with additional terms is an acceptance, one must determine whether the terms “materially alter” the offer under UCC §2-207 (2)(b). If they do not “materially alter” the contract, the terms will be incorporated unless notice of objection is given. Generally, a material alteration has occurred if “surprise or hardship would occur if incorporated without express awareness by the other party.” The UCC has issues with uniform application, because different jurisdictions have made different determinations as to what is materially different. 

C.ITOH & CO. v. JORDAN INT’L CO. (1977) – Itoh had ordered steel from Jordan, and Jordan’s acknowledgement had a provision that said that seller only accepted based on the terms set forth on the acknowledgement form, and the buyer should notify seller if anything was unacceptable. Steel was delivered and paid, for and Itoh sued Jordan for defective materials.

Itoh’s purchase order contained no provision for arbitration. Jordan's acknowledgement provided that seller's acceptance was expressly conditional on buyer's assent to additional or different terms set forth on the reverse side, including arbitration, and buyer never expressly assented to the challenged arbitration term. Therefore, seller's form became a counteroffer and no contract existed. Both parties, by subsequent performance consisting of delivery and payment for the goods, recognized by conduct the existence of a contract. The arbitration provision on which they had not agreed could not be considered a "supplementary term" included within such contract and, in any event, there was no written agreement to arbitrate such as would support stay pending arbitration. Affirmed decision of the lower court.

This is another case where we can see the application of the §2-207. We see that there is no contract under 2-207 (1) so we move on to part three of the code for our analysis. This case was an example of “additional terms.”

DIFFERENT OR ADDITIONAL TERMS

The difference between “different or additional terms” is interesting, and occasionally presents problems for the courts. 

Northrop Corp. v. Litronic Industries (1994) – Litronic offered to sell Northrop printed wire boards. The offer contained a 90 day warranty stated to be in lieu of any other warranty. Northrop’s return invoice contained a warranty unlimited in duration. Northrop attempted to return some of the boards as defective after 90 days. The main issue was how to treat terms that were “different” but not “additional.” Held that, if presented with the issue, Illinois courts would adopt majority view that discrepant terms in unidentical offer and acceptance drop out and default terms found in the Uniform Commercial Code (UCC) fill the resulting gap.

This was a case that dealt with “different terms” but not “additional terms,” another problem with §2-207.

STRATEGIES IN THE BATTLE

Firms continue to attempt to win the battle of the forms. When parties have an ongoing relationship, one method for avoiding the battle is to negotiate an overriding master agreement to govern all of the contracts between the two firms. Another method is to have a trade association work out standard terms to which it’s members agree. Such strategies eliminate some of the potential conflicts that may otherwise occur.

Section #6 – Precontractual Liability (p. 223-251)

According to “orthodox contract doctrine” neither party is bound until an offer has been accepted and a contract is formed. However, liability can occur before the contract has been formed. For example, what if an offeror withdraws his offer when an offeree is halfway to completion of performance? Of course, seeking a promise instead of performance with help to make this issue entirely moot. Professor Maurice Worser says that until a task is complete, there is no penalty for withdrawing early. But he eventually changed his mind in favor of Restatement §45, which offers comment on this issue:

Restatement §45 Option Contract Created by Part Performance or Tender - (1)  Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it. (2)  The offeror's duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.

In Brackenbury v. Hodgkin a widow invited a her daughter and her son-in-law to work the land on her farm and take care of her, and if they did this, they would have the rights to her property when she died. The couple did so, but when the two parties did not get along, the widow Hodgkin asked the couple to leave. What result? (If this is not covered in class, delete it.)

REVOCABILITY OF SUBCONTRACTORS’ BIDS

What would be the case if a subcontractor submitted a bid that a contractor had relied upon, and then sought to renege, justifying their actions on the grounds that the sub-contractor sought a promise from the contractor, and with no promise given, the offer could be revoked. In James Baird Co. v. Gimbel Bros., Learned Hand found that the subcontractor had a right to do this, because the contractor provided no consideration nor promise.” In effect, the contractor would be free riding on the offer, accepting only if the contractor won the bid.

Drennan v. Star Paving Co. 

Supreme Court of California, In Bank

Decided 1958

51Cal.2d 409, 333 P2d. 757

Facts – Star Paving Co. had submitted a bid to Drennan to do work as a subcontractor on business that the plaintiff was bidding on. Plaintiff won the bid, which included the bid submitted by the defendant. When plaintiff informed the defendant that the work had been awarded, the defendant reneged on their offer, citing a mistake in calculations. Plaintiff sued for difference.

Procedural Posture – Defendant subcontractor appealed from the Superior Court of Kern County (California), which entered judgment for plaintiff.

Issue – Did plaintiff’s reliance make the defendant’s offer irrevocable?

Reasoning –The court found that the bid submitted by Star was a definite offer. If the bid had clearly stated that it was revocable, the issue would have been different. The court found that Restatement §90 applied to the case, and found that the party who is responsible for the loss should bear the burden of the loss. 

Holding/Disposition – The court found that the plaintiff was reasonable in relying upon the bid, even in absence of consideration, and found that the party that caused the mistake should be the one responsible for action. Judgment affirmed. ●
Restatement §90 - Promise Reasonably Inducing Action or Forbearance - A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.

HOLMAN ERECTION CO. v. ORVILLE E. MADSEN & SONS, INC. (1983) – Holman, a steel erection subcontractor, submitted a bid to several companies that were bidding on a major project in the City or Moorhead, MN. Madsen listed Holman on their bid, and was awarded the contract. Madsen contracted with other subcontractors, but did not contact Holman. Instead, Madsen awarded the subcontract to Van Knight after requesting information on its minority ownership. Holman sued, alleging that a contract had already been made. The trial court found that there was no contract between the two. Holman appealed. 

The court recognized that it appears unfair to bind a subcontractor to their offer, but not the contractor to theirs. However, the contractor risks financial detriment, while the subcontractor does not. The court found no evidence that respondent actually accepted appellant's offer, or that appellant relied on respondent's listing its name in the bid. The court also found no evidence that appellant suffered detriment from respondent's substitution of a different subcontractor. The court noted that respondent substituted a different subcontractor to comply with federal minority business enterprise regulations, and found the reason legitimate. Judgment affirmed.

LIABILITY WHEN NEGOTIATIONS FAIL

Negotiations between parties are often long and complex. Is there any way that a disappointed party may have a claim against another? For example, if one party confers a benefit upon another during negotiations, such as a down payment, the recipient of the benefit may be required to return it. However, services performed during negotiations have rarely succeeded.

Songbird Jet Ltd. v. Amax, Inc. (1984) – Amax, the owner of a corporate jet that was under construction by Falcon jet, had contracted to sell the jet to a third party. When the negotiations fell through, Songbird sued for their “finding service.” The court found that Songbird had retained the buyer strictly due to their own interests, and could not collect damages. In Precision Testing Laboratories v. Kenyon (1986) plaintiff Ellis and Kenyon were negotiating a contract to develop emission systems for imported cars. Ellis provided work on the prototype, and when negotiations fell through, Ellis sued for the value of his work. This case was distinguished from Songbird because the plaintiff in this case was working for the defendant, and did not have any (or had less) self interest in his work.

Even if a claimant is successful, she may not have a claim to restitution that did not actually benefit the defendant. In cases that involve misrepresentation, there is an opportunity. However, this happens rarely. In Markov v. ABC Transport and Storage (1969) the plaintiff ABC told the lessees that it intended to renew the lease for three years while it quietly negotiated to sell the premises. Motive was to keep lessees in place in case negotiations failed. Plaintiff was awarded damages based on the lessor’s lack of good faith negotiations and reliance losses. 

In Hartford Whaler’s Hockey Club v. Uniroyal Goodrich Tire Co. final terms of a renewed contract that was not signed by Uniroyal called for more advertising rights than the previous year. When Hartford provided these, Uniroyal said that the contract had not been signed, so they were not responsible for the additional advertising. Whalers claimed unjust enrichment. The defendant’s said that there was no empirical measure of benefit to defendant, but the court held that mathematical measurement was not necessary in awarding damages according to good reason.

 Hoffman v. Red Owl Stores

Supreme Court of Wisconsin

Decided 1965

26 Wis.2d 683, 133 N.W.2D 267

Facts – Hoffman owned a bakery in Wautoma and contacted Red Owl, supermarket franchisee, in order to obtain a franchise. Hoffman followed all of the instructions of the franchisers, including selling his store, in order to prepare for the new store. When negotiations fell through because Red Owl insisted on a higher investment than they had promised, Hoffman sued.

Procedural Posture – Originally heard by a special jury, Hoffman was awarded damages for the sale of his bakery, moving expenses, and more. The trial court upheld the verdict, but ordered a new trial for the amount of the store.

Issue – On appeal, the court had to determine whether it should recognize causes of actions grounded on promissory estoppel.

Reasoning – Citing restatement §90, the court endorsed and adopted the doctrine of promissory estoppel and affirmed the judgment. The court concluded that injustice would result if plaintiffs were not granted some relief where defendants failed to keep their promises, which had induced plaintiffs to act to their detriment.

Holding/Disposition – The court affirmed the lower court's decision, limiting plaintiffs to taxing two-thirds of their costs, because the court concluded that injustice would result if plaintiffs were not granted relief where defendants' failed to keep their promises which had induced plaintiffs to act to their detriment. ●
Notes . . . see what is covered. 

Section #7 – The Requirement for Definiteness

When assessing a contract we need to ask (1) Did both parties assent to be bound? (2) When is an agreement definite enough to be enforced? We’ve looked at the first question, and this section covers the second. Remember that both questions must be answered in the affirmative for there to be a contract.

The requirement of definiteness serves two major functions. (1) The court needs to know the exact terms of a contract before it can make a ruling that is fair according to the interests of both parties. Restatement §33 and UCC §2-204 have more;

Restatement §33: Certainty -  (1)  Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain. (2)  The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy. (3)  The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.

UCC §2-204. Formation in General - (1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract. (2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined. (3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.

In Varney v. Ditmars, (1916) a draftsman sued his employer on the employer’s promise to “pay a fair share of my profits” in addition to a base salary. The court rejected recovery because there was no standard way to determine what is fair and unfair.

Before a court can make a ruling on definiteness of contracts, they need to be able see if they can interpret the intention of the parties. Terms such as “reasonable efforts” can be interpreted by reference to external standards. Terms such as “good faith” can also be interpreted by courts. In addition, it is enough that a contract calls for the means to make terms sufficiently definite at the time of performance. For example, in a contract that calls for something to be shipped, the number of items may be specified by the buyer before performance.

Chapter 3 – The Requirement of a Record for Enforceability: The Statute of Frauds

Section #1 – Introduction

This chapter examines some principal types of agreement that are unenforceable because they are oral, considering statutes of frauds enacted by legislatures. There is also coverage of the way that the courts have treated such statutes, which is typically poorly, because of their controversial benefits. The Original Statute of Frauds is a set of provisions that have been derived from a 17th century act of Parliament. This act required written contracts, and other issues of contention. The modern day statute of limitations is found in UCC 2-201 as follows:

UCC §2-201. Formal Requirements; Statute of Frauds.

(1) Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker. A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.

(2) Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received.

(3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable

a) if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller's business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or

b) if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted; or

c) with respect to goods for which payment has been made and accepted or which have been received and accepted (Sec. 2-606).

Agreements of each of the following types are typically dealt with in the statutes of typically all states: (1) suretyship contracts (2) contracts concerning interests in land, and (3) agreements not to be performed within a year of their making. The documentation needed is chiefly that from which the agreement is to be enforced against. Also, the fact that parties have expressed an agreement does not necessarily mean that a contract absolutely exists. 

These statutes have had a history of problems even when they were first enacted. In the early days in England, the statutes often produced harsh and unexpected results. However, most of the statutes have been repealed over the years, including England repealing most of their statute in 1954, and most countries have recognized that the conditions that led to the creation of these items have generally fallen away. The UCC says that there are several types of agreements are void unless they are written out. Book mentions a few, lets see if Watson thinks that they are relevant.

Section #2– Problems of Statutory Scope

(A) THE SURETYSHIP CLAUSE

MISSING A BIT

Chapter 4 – Policing the Bargain

Although a contract may meet the formal requirements for enforceability (which include assent, consideration, and adherence to the statute of frauds, there are still situations in which the law will refuse to enforce the bargain. Examples include a contract made under duress, and contracting with a minor, who does not have the legal authority to make such decisions.

Mechanisms that have been established to combat situations like these, which society views as bargaining abuses. These ideas are designed to “Police the Bargain.” There are several classes of policing measures:

(1) Status of Parties – Typically, this will disqualify certain parties from committing themselves to contract. Historical classes have been married women, minors, and the mentally ill.

(2) Behavior of Parties – This method looks at the way in which parties actually bargained in fact, and how the law should deal with disparities in information or bargaining power.

(3) Substance of Bargain – Courts can look at the actual deal to determine fraud or other concerns. Most contracts are enforced even if the deal seems questionable, but courts have intervened in cases of particularly lopsided deals.

Courts seem to be moved to police bargains via a sense of moral conviction and a sense of want to enforce mutual enrichment via the contract. However, courts have received help via the legislatures and administrative agencies, who are aggressive in setting the proper conditions for effective bargaining.

Section #1– Capacity

Certain groups are determined by law to not have the capacity to enter into a binding contract. The two most important types of incapacity are minority (infancy) and mental infirmity. However, other groups can fall under this standard. In recent years, attempts have been made to protect the elderly. 

Intoxicated persons can fall under this group, although in Lucy v. Zehmer, Lucy was not intoxicated enough to have been unable to comprehend his actions. In Martin v. Harsh, the court held that to render a transaction voidable based on the drunkenness of one of the parties, the drunkenness must have been enough to have drowned reason, memory, and judgment of the party and render the party non compos mentis (referring to someone who is insane or not mentally competent to conduct one's affairs) for the time being. 

Married women, however, were based on the legal consequences of marriage. Married women and minors were considered favorites of the law, although it is often difficult to see if this status was a benefit or a burden. 

Kiefer v. Fred Howe Motors

Supreme Court of Wisconsin

Decided 1968

158 N.W.2d 288

Facts – Kiefer, a minor, entered into a contract with the car dealership. At the time of the sale Kiefer was twenty years old, married, and the father of one child. He represented on the contract that he was of age to enter in a contract. Kiefer had difficulty with the car which he claimed was caused by a cracked block. Kiefer contacted the dealer and asked it to take the car back. When dealer refused, action ensued.

Procedural Posture – Originally heard in the Circuit Court for Waukesha County (Wisconsin), who found for plaintiff. Dealer appealed to Supreme Court.

Issue –Whether minor Kiefer was legally responsible for his contract with the dealership, whether that contract was disaffirmed, and whether the minor was liable for misrepresentation

Reasoning – The court affirmed the trial court's decision and held that the general rule that the contract of a minor was void or voidable at his option applied and was not affected by the minor's status as emancipated. The court also found that minors need to have some protection in the marketplace.

Holding/Disposition – The court affirmed the trial court's decision that the emancipated minor was not legally responsible for a contract with the car dealership because the contract was voidable at the minor's option. ●
There are several factors that are relevant when considering the above case:

(1) Necessaries – An exception to the rule of disaffirmance applies when minors contract for goods and services that are “necessities.” This includes food, clothing, and more. 

(2) Disaffirmance – A minor may disaffirm a contract not only when she has minor status, but within a reasonable amount of time after reaching maturity. However, there is no definition of what is a “reasonable amount of time.”

(3) Restitution – Upon disaffirming a contract, the minor can get restitution of payments already made to a seller, but must return the goods to the seller. This avoids unjust enrichment for the buyer.

Ortelere v. Teachers’ Retirement Bd.

New York Court of Appeals

Decided 1969.

250 N.E.2d 460

Facts – Grace Ortelere was a school teacher on leave from her job due to mental illness who had money in a public retirement system. In 1965, without telling her husband, she obtained the largest loan possible from the system and made a decision that would have her paid till her death, with no benefit for her surviving husband. When she dies, her husband sued to reverse her decision based on her mental incompetence. 

Procedural Posture – Originally heard in the trial court, which found for plaintiff. The Appellate Division of the Supreme Court in the First Judicial Department (New York), reversed the judgment of the trial court and dismissed the complaint. Appeal to the present court.

Issue – Whether Grace Ortelere had the mental capacity to make informed decisions on her benefits.

Reasoning – The court cited the Restatements, and stated that incapacity to contract or exercise contractual rights could exist despite the intellectual or cognitive ability to understand. Contracts of a mentally incompetent person who had not been determined to be insane were voidable. Even where the contract had been partly or fully performed it could still be voided upon restoration of the status quo. However, the court said that there should be relief only if the other party knew or was put on notice as to the contractor's mental illness. The court determined that the Retirement Board was, or should have been, on notice.

Holding/Disposition – Reversed and remanded, because incapacity to contract or exercise contractual rights could exist despite the intellectual or cognitive ability to understand, and the other party knew or was put on notice as to the contractor's mental illness. ●

Section #2 – Unfairness: Conventional Controls

What is the role of the court in determining the fairness of transactions? Generally, courts have held to the standard that a promise should be enforced whether or not something of equal value was given for it. However, there are several limiting principles that seek to limit the enforcement of unequal bargains. Both the restatements and the UCC “impose a duty of good faith and fair dealing” in contract performance and enforcement, although not in the formation of contracts. 

McKinnon v. Benedict

Supreme Court of Wisconsin

Decided 1968

157 N.W.2d 665

Facts – McKinnon helped the Benedicts purchase resort property which was right next to his, and in turn they promised him that they would make no improvements on the portion of the land closest to McKinnon’s property. When business was not going well, the Benedicts began to make improvements on the property. McKinnon objected to the proposals, not allowing erection of any buildings or use of the property in any manner that was a deviation from the status quo, and sought an injunction enjoining appellants from erecting structures on the property.

Procedural Posture – The County Court of Vilas County, entered a judgment for the plaintiffs, and the defendants appealed.

Issue – Should the respondents be restrained from improving their property?

Reasoning – Defendant should not be restrained from using the tract as a site for a trailer park or campsite because detriment to plaintiffs was minimal and inadequacy of consideration was so gross as to be unconscionable and a bar to plaintiffs' invocation of extraordinary equitable powers of court. The court concluded that the contract failed to meet the test of reasonableness that was the sine qua non (without which it could not be) of the enforcement of rights in an action in equity.

Holding/Disposition – Judgment affirmed in part, reversed in part, and cause remanded for further proceedings. ●
Duress in Business

While duress is usually more of a problem when individuals are involved, it can also occur in business transactions. This type of behavior is called “economic duress” or “business compulsion.” How are businesses to respond to such instances when it comes to resiliency or resistance?

Austin Instrument, Inc. v. Loral Corporation

Court of Appeals of New York

Decided 1971

29 N.Y.2d 124

Facts – Loral, the plaintiff, had been awarded a government contract. They contracted with Austin to supply some unusual and intricate parts. When Loral was awarded a second contract, but did not award all of the components to Austin, Austin said that they would withhold deliveries on the original contract, and demanded that they receive a price increase on the original contract. Loral, after exploring other options but not finding any suitable suppliers, finally chose to accept the terms, since they were facing stiff penalties if they did not complete the job on time. Once all deliveries were made on the second contract, the Loral Corporation sued Austin based on economic duress. This is actually two cases rolled into one. Austin is suing Loral because they want to enforce the second contract.

Procedural Posture – Appeal from Appellate Division of the Supreme Court in the First Judicial Department (New York), which found for Loral.

Issue – Whether Loral was subjected to economic duress.

Reasoning – Court found that the plaintiffs made out the classic case of economic duress. Loral was clearly faced with an emergency situation and deprived of free will. In addition, the firm faced substantial penalties if it did not complete its underlying contract and faced losing future business. Loral had no other suppliers who could definitely deliver the required parts and thus met its burden to prove it could not obtain the parts elsewhere. Loral was reasonable in waiting until after Austin's last delivery to sue given Austin's conduct.

Holding/Disposition – The court considered this to be a classic case of duress, and affirmed the decision, finding for appellee Loral. ●
(B) Concealment and Misrepresentation

What are the requirements of the law, outside of conscience, in disclosing facts in the bargaining process? The courts have said that they will not make distinctions outside of the scope of general reason. That is, the courts will not uphold an unusually honest person, nor will they uphold the beliefs of an unusually dishonest person. In addition, there are likely to be special circumstances in cases where knowledge is gained in training, research, or experience.

Swinton v. Whitinsville Savings Bank

Supreme Judicial Court of Massachusetts

Decided 1942

311 Mass. 677

Facts – Plaintiff Swinton brought action against Whitinsville due to the fact that this firm had concealed the fact that the house was infested with termites. Plaintiff had incurred great costs in attempting to save the house and restore it. 

Procedural Posture – NA

Issue – Whether Whitinsville is liable for withholding information that it was privy to prior to the sale.

Reasoning – The court determined that plaintiff failed to allege any false statement, misrepresentation, or half-truth uttered by defendant that would have been tantamount to a falsehood. There was no intimation that defendant prevented plaintiff from acquiring information as to the condition of the house. There was nothing to show a fiduciary relation between the parties, or that plaintiff stood in a position of confidence toward or dependence upon defendant. The court here refused to impose liability for bare nondisclosure. In addition, the court seemed reluctant to establish precedent that would bind sellers into providing total disclosure. 

Holding/Disposition – The court affirmed the order sustaining defendant's demurrer in plaintiff's action for concealment, and ordered the entry of judgment for defendant. ●
Swinton has been met with some skepticism by other courts, who feel that the case does not uphold standards of fair bargaining.

Kannavos v. Annino

Supreme Judicial Court of Massachusetts

Decided 1969

356 Mass. 42

Facts – Annino had purchased a single family home and converted it to an 8 apartment dwelling, even though she knew that it was against the local zoning. When she chose to sell, she advertised it as “a single family dwelling with eight baths.” Kannavos got in touch with the sales broker, and contracted to purchase the property, intending to rent out the rooms as apartments. He was not aware of the zoning issues. Soon after the sale, the city started proceedings against the zoning. Kannavos brought a bill to have Annino rescind the purchase.

Procedural Posture – Defendant real estate vendors appealed from two decisions of the Superior Court of Suffolk County (Massachusetts) overruling demurrers (finding for plaintiff).

Issue – Whether the sale of property should be rescinded based on the misrepresentation and concealment of information regarding the zoning.

Reasoning – The court distinguished this case from Swinton, because the vendees were better prepared to find out about the problems, and there was something other than “bare nondisclosure” as was found in Swinton. However, the court found that the vendor’s concealment certainly existed, and it appeared to be intentionally deceptive and fraudulent. The court also found that the vendors were misrepresenting the property, but the vendees could have done more to look into the laws of the area. 

Holding/Disposition – The court found that the vendor’s conduct entitled the vendee to rescission of the sale, although it left the relief open to further consideration, due to a fire on the premises. ●

MISREPRESENTATION

Concealment and nondisclosure are grounds for rescinding a contract and for bringing a tort action. In order to bring a tort action, the plaintiff must establish that the defendant made the misrepresentation knowing it to be false, or at least with reckless disregard for its truth. A party to a contract may avoid it even when the misrepresenting party made a claim that they believed to be true. 

Contract law and tort relief are both restricted in some way. First, in a case where one may be better informed generally than another, like a lawyer explaining the law to a layperson, the inequality in competence succeeds as ground for granting relief. Second, the misrepresentation must be a material one. For example, in cases where an insurance policy buyer misrepresents past medical history, the policy may be voided. Third, there must be some degree of diligence on the part of the party who is relying on another’s statement. Simply accepting claims without any attempt at verification is unacceptable. Finally, a misrepresentation must be one of fact, and not one based solely on opinion.

Vokes v. Arthur Murray, Inc.

District Court of Appeal of Florida, Second District

Decided 1968

212 So.2d 906

Facts – Appellant Vokes was a widowed dance student who enrolled in 14 dance courses at appellee Arthur Murray’s dance studio for a total cash outlay of over $31,000 dollars. Vokes had continued to take these classes based primarily on the fact that the dance studio owners and instructors flattered her abilities, and convincing her that additional lessons would be a wise investment. Vokes brought suit against appellees, the corporation, the studio, and an instructor who sold her the courses, alleging appellees were guilty of undue influence and misrepresentation in inducing her to sign the contracts.

Procedural Posture – The trial court found for the defendant, because the court felt that the plaintiff did not have an actionable cause of action.

Issue – Whether plaintiff’s claim is actionable. Whether the dance studio’s conduct could lead to misrepresentation and rescission of contract. 

Reasoning – The court disagreed with the trial court's dismissal of the suit. The court held that appellees' statements to appellant that she was an excellent student and a beautiful dancer were actionable because the parties were not dealing with each other at arm's length. The court noted that appellant did not have an equal opportunity to become apprised of the truth or falsity of appellees' statements to her. The court held that appellant's complaint set forth a cause of action for undue influence and misrepresentation as grounds for avoiding the contracts and therefore appellant was entitled to her day in court. 

Holding/Disposition – The court reversed the dismissal of the complaint because it held that the complaint set forth a cause of action for undue influence and misrepresentation as grounds for avoiding the contracts and that appellant was entitled to her day in court. ●
Section #4 – Unconscionability and Problems of Adhesion Contracts

This section focuses on a newer measure of policing, unconscionability, and on a newer form of contract, known as a standard form contract.

The idea of unconscionability being recognized by the courts is not new, but when it was included in the UCC in 1969, it became much more of a factor. It is now a defense in it’s own right, standing alone even with no other legal defense supporting it. In addition to the courts making it an issue, there has also been an increase in legislatures and administrative bodies, (like the FTC) framing rules and providing remedies.

The book makes a note that courts often rely on “rules of construction” which seems to mean strict reading of a disclaimer in a lease or contract. The book cited a case where the court found that a landlord was liable because his disclaimer did not mention the lawn where a woman fell, but it did mention the sidewalk. The court found that these were different locations, and Farnsworth wonders if there should be “a more principled way of making such decisions.” He doesn’t seem to be a fan. Farnsworth cites a professor who believes that strict construction is problematic because the courts seem to avoid the issue, and the court “cops out,” which leads the issue to be decided later, as well as leads to uncertainty and unnecessary confusion.

(A) Standard Form Contracts

Mass produced contracts or standard form contracts are standard in the legal environment today. They are cited as being useful, because they allow for judicial interpretation of one to be interpretation of all, they reduce uncertainty and save time and trouble, and they generally make risks calculable. These types of contracts are often sometimes useful in standardizing terms, which further eliminates risk and uncertainty.

Strict Construction – However, these contracts can be problematic. They are often referred to as “Contracts of Adhesion” because they offer the means by which one party may impose its will upon an unwilling or unwitting party. First, the contract may be used by a party with disproportionately strong economic power over another party with weaker power. Second, there may be no or limited opportunity to bargain over terms, since these contracts are often a “take it or leave it” option. Third, these contracts are typically presented by groups that have the superior time and expertise, and the other party may not have the time to seriously scrutinize the terms, which may be in fine print and contain unclear or confusing terms. Therefore, courts are often deciding whether the party that has signed a standardized contract can reasonably be held to the terms within.

The book also spends some time examining whether contracting is a complete destruction of status in society. Generally, the big guy still has the advantage due to superior resources surrounding the development and making of contracts.

Watson spent some time on this. Bill Gates has a less plausible duress claim than Kannavos.

O’Callaghan v. Waller & Beckwith Realty Co.

Supreme Court of Illinois 

Decided 1958

15 Ill.2d 436

Facts – O’Callaghan was injured walking across some pavement on the defendant’s property. She brought suit, in spite of the fact that the defendant’s lease, which was signed by the plaintiff, limited their liability. O’Callaghan did not dispute the clause’s existence, but questioned its consistency with public policy, and held that it should be held invalid.

Procedural Posture – Plaintiff tenant sought review of the judgment of the Appellate Court for the First District (Illinois), which reversed the judgment of the trial court and remanded the cause with directions to enter judgment in favor of defendant landlord.

Issue – Whether public policy dictated that a clause in the lease should be overturned, leading to the lessors liability.

Reasoning – On appeal, the court held that neither public policy nor the social relationship of the parties forbade enforcement of the exculpatory clause in the tenant's rental agreement. The court held that a contract shifting the risk of liability for negligence provided a potential benefit to a tenant as well as a landlord. The court held that a shortage in housing did not necessarily produce a disparity of bargaining power between lessors and lessees, and that even if it did, it was a subject appropriate for legislative action rather than judicial action.

Holding/Disposition – Court affirmed judgment in favor of the defendant landlord. ●
AGREEING TO BOILERPLATE

In O’Callaghan, much was made of the fact that Ms. O’Callaghan did not try to renegotiate or “quibble” about the terms in the contract. She apparently understood the ramifications of her actions. However, when there are less overt contracts, courts have made different determinations. For example, in one case, a claim check that had the contract and non-liability clause printed on it was not upheld by the courts due to the contract not having been adequately brought to the attention of those who would be bound by it. Klar v. H&M Parcel Room. 

GRAHAM v. SCISSOR-TAIL, INC. (1990) – Graham was a concert promoter, and he contracted with defendant Scissor-Tail who represented recording artist Leon Russell. The two firms cooperated in order to put on a tour for the recording artist. The tour’s success was mixed, and a dispute arose over whether concert revenues could supplement those dates that had lost money. The terms included a clause that required action through a labor union to which appellee musicians belonged in the resolution of disputes. A dispute arose over whether the loss in the first concert could be offset against the profits of the second. Graham, asserting that industry practice and custom required such offset, sued appellees for breach of contract, declaratory relief, and rescission. Appellees' petition to compel arbitration was granted, and the arbitrator ruled in favor of appellees. The trial court confirmed the award and denied appellant's petition to vacate it. The appellate court reversed the order because enforcement of an arbitration agreement was improper where the procedures precluded the possibility of a fair hearing. The appellate court held the arbitration agreement at issue failed to achieve the level of basic integrity because it designated a party with identical interests as arbitrator. Judgment was reversed.

Henningsen v. Bloomfield Motors 

Supreme Court of New Jersey

Decided 1960

32 N.J. 358

Facts – Henningsen had purchased a Chrysler automobile from a dealer. When his wife was injured due to an allegedly defective steering column only ten days after it had been delivered, the plaintiffs sued under the Uniform Sales Act. They were challenging the validity of the clause that disclaimed their liability, which said that the manufacturer would only replace the part, and would not be held liable for damages coming out of the action.

Procedural Posture – Lower court found defendants liable for breach of implied warranties of merchantability. Defendant appealed and plaintiff cross-appealed to the Supreme Court of New Jersey from dismissal of negligence claim.

Issue – Whether the plaintiff should be granted relief based on the fact that the terms in the contract were confusing????

Reasoning – Court found that express warranty limited to replacement of parts sent to factory did not negate the implied warranty of fitness, given the inequality of bargaining power between manufacturers and purchasers of consumer goods. Older rule of construction binding signers to contract, though they had not read it, could not be applied strictly in the context of modern commerce. Defendant was bound by implied warranties to the same extent as dealer. Plaintiff wife was not prevented from recovering from defendants because of lack of privity, as she could reasonably have been expected to use the car. The court also found that good public policy dictates that certain industries and contracts do not restrict the freedom to contract.

Holding/Disposition – The court affirmed the decision of the lower court. ●
THE DUTY TO READ AND THE DUTY TO DISCLOSE

Whether or not a party has read and understood a contract is an important consideration when determining these cases. In common law, the rule is that when one signs a contract, and there is no indication of fraud or questionable proceeding, the contract should be valid and upheld. The whole principle rests on the fact that one can enter a contract because he knows and understands what he is signing. However, as we have seen above, the courts have made exceptions for those who sign standard contracts that are unintelligible. 

Legislatures have taken p the fight in an effort to get parties to read their terms. Examples include UCC §2-205 which requires that a form supplied by the offeree is ineffective unless separately signed by the offeror. A New York statute also requires that contracts have the text “Do not sign this agreement until you read it” included in certain contracts. Sometimes there are formatting requirements and requirements that certain information be conspicuous.

SOURCES OF POLICING: COURTS, LEGISLATURES, AND AGENCIES

What are the strengths and weaknesses of the various institutions that attempt to police standard form contracts?

Judicial Measures – One professor feels that simply recognizing a difference between standard terms and “dickered” terms would be enough. However, others feel that the courts have limited resources in going after the real root of the problem; the inherent conflicts of society regarding economic power.

Statutory Measures – Legislation has been the traditional method of curbing abuses of economic power. There are laws concerning collective bargaining, antitrust, bargaining, and more. Legislation can be grouped into three rough categories. First is the control of exchange, where legislatures aim to control the powers of an exchange, or limit the way in which an exchange can be made. For example, standardizing fire insurance is one such attempt. Second, the legislatures dictate that there are certain disclosure rules that must be adhered to. One example is the requirement that automobiles have the mileage reported. The third type focuses on remedies. 

Administrative Measures – Some believe that an administrative agency such as the FTC avoids some of the disadvantages of the inflexibility of legislative statutes. In most jurisdictions, the agencies are charged with watching over such conduct anyway, and they may be best equipped to handle the problem because they have the flexibility to change, as well as the power to rule.

IV: D: 2&3

(B) Unconscionability

Unconscionability is one of the most debated topics in contract law. UCC 2-302 is the section of the UCC that allows for courts to refuse enforcement or limit the application of a contract or clause that the court has determined is “unconscionable.” The authors of the UCC hold that the section allows for the courts to explicitly police against those clauses that the courts find objectionable. 

Since the code has been enacted, its application has been in commercial disputes, where it was intended, to personal cases, where it was not initially intended, but where the courts have found reason to invoke the protections of unconscionability. 

The notes cite Campbell Soup Co. v. Wentz. In this case, Campbell’s had contracted with the defendant to exclusively supply them with carrots at a total price of not more than $30. When demand far exceeded that price and Wentz began selling to others, Campbell’s sued. The court found that the bargain was too difficult an issue for the defendant to clearly recognize, and found several provisions in the contract that they found objectionable. The court held that the contract should not be enforced, but they did so with reservations about the defendant’s conduct and with the caveat that the contract itself was not illegal.

Other issues to be aware of, mentioned in the notes, include the facts that business lawyers tend to contract at the very legal edge of the law, which has the potential to cause problems. The authors of the UCC were reasonably split on the issues as well, and the eventual outcome was split these two ways, instead of being conclusively in one direction.

UNCONSCIONABILITY: TWO VIEWS

Farnsworth includes two excerpts from writings on the issue. The first defended unconscionability as a legal standard and the second offered an objection. 

(a) An Explication – In the beginning, there was a distinction between procedural unfairness (bargaining process), and substantive unfairness (terms). The initial thought was that the procedural issues could be of concern, but the policing of terms should not be allowed. Over time, there has been a shift to include unfair terms in unconscionability. The author believes that unconscionability should be bound by three general principles: (1) Certain classes of cases can be identified where neither fairness nor efficiency support the enforcement of the contract. (2) The enforcement decision must take into consideration the specific instances of the contract and the market as a whole. (3) The distinction between substantive and procedural terms is too rigid, and should be recognized as unhelpful in making decisions.

(b) A Fundamental Objection – Author believes that there are two ways in which unconscionability may be administered. (1) There must be a defect in the process of contract formation, or (2) there must be incompetence of the party on which the contract is to be enforced. Allowing courts to police under these two principles is helpful. Trying to use unconscionability in the substantive sense simply undercuts the right of the individual to contract freely in the market.

Williams v. Walker-Thomas Furniture

U.S. Court of Appeals, District of Columbia Circuit

Decided 1965

350 F.2d 445

Facts – Defendant Walker-Thomas Furniture sold furniture primarily to lower income individuals on credit. The contract was set up in such a way that the buyers could not fully purchase one item until all of the items on that person’s account were fully purchased. So, for example, a few plaintiffs had a few cents remaining on several items while they paid off another, and the firm reserved the right to take all the items back if buyers defaulted on their payments. 

Procedural Posture – The case was heard in the Court of General Sessions, who held for appointee. On appeal, the DC Court of Appeals affirmed, and appeal was made to present court.

Issue – Is the contract valid, given its questionable terms and bargaining processes?

Reasoning – The court found that there was a gross inequality of bargaining power and the vendor had “unreasonably favorable terms.” They also found that the plaintiffs were not as knowledgeable about the conditions as they needed to be in order to freely make a contract. The court also said that the buyers were faced with an “absence of meaningful choice.” In determining fairness the primary concern must be with the terms of the contract in light of the specific circumstances that were in place when the contract was formed. 

Holding/Disposition – Remanded to the lower court. The court held that where the element of unconscionability is present at the time a contract is made, the contract should not be enforced. ●

Watson points out that the language here is extremely thick. He also points out that the client takes a risk by going for the landmark case. What about strict construction? The court seems to simply pass this issue by.

Watson suggests that we need to start going through the steps when we analyze these cases. What issues do we see here? Capacity? Yes, there is certainly a point on this. Durress? No, doesn’t seem to be an issue here. Misrepresentation? No, not really. Warranties do not seem to be an issue here. Is the contract illegal? If it was, we wouldn’t have to broach the unconscionability issue. Statute of Frauds, Public Policy, and other standards may need to be applied before the issue of unconscionability comes up. (Watson’s excuse to review the issue.)

(1) “Absence of Meaningful Choice” – Watson says that the courts made these decisions based on status and process. Would they make the same decision if Bill Gates was the victim. 

(2) “Unreasonably Favorable Terms” – based on substance. 

►The court took into account many of our other defenses to contracts. See §2-302. Unconscionability asks about (a) status, (b) process, and (c) substance. It takes into account all factors. In addition, this clause has been adopted by the courts for all contracts, not just goods. 

This case has only been remanded (that is, it was not an absolute and complete recommendation of unconscionability.)

Watson asks if there should ever be punitive damages in contracts. Why don’t we allow damages in contracts? Should we?

The notes section takes some time to consider (1 & 2) the role of merchandisers such as Walker-Thomas, including the ways in which such firms may target customers who would be swallowed in to the credit game. (3) The role of the lawyer in such a case. Should the lawyer simply try to get the issue resolved, or go for a “landmark” case that may put the present client at risk. What are the factors to consider when counseling such cases? (4) One professor saw the Williams case as one where the court seemed to suggest that poor people could not have the freedom to contract. He believed that the case looked at the issue of status too much in making a decision on this case. Were the poor identified as a class that could be analogous to infancy?

PRICE UNCONSCIONABILITY 

How should a court handle the issue of price unconscionability? Can a court determine that a price charged is so high that the contract should be revoked based on that issue alone?

Jones v. Star Credit Corp.

N.Y.Sup.Ct.1969

Decided 1969

298 N.Y.S.2d 264

Facts – A salesman from a store solicited the Joneses to purchase a home freezer unit on a visit to their home. The quoted price was $900, and fees and taxes brought it to $1234.80. The plaintiffs had already paid $619.88. The total retail price of the  freezer was about $300. 

Procedural Posture – First instance of case in present court (?)

Issue – Is the fact that the freezer was sold so far above the retail price unconscionable, making the contract unenforceable?

Reasoning – The court spent some time pointing out that there is a need for the free market system, including the right to freely contract. However, there is also a role for the law in protecting the potential victim from an unconscionable contract. The court recognized UCC 2-302, and held that it could be liberally interpreted to include terms as well as bargaining unconscionables. The court found that since the victims were clearly of limited means and the credit charges were more than the retail price of the freezer, the more than $600 paid will be sufficient to complete the terms of the sale. 

Holding/Disposition – The court found unconscionability could exist in terms, and the contract was held to be completed at the present time and price. ●
Watson takes a look at this one. In this case, there is more of a substance issue here than progressive. 

UNCONSCIONABILITY IN COMMERCIAL CASES

The doctrine of unconscionability applies to commercial cases as well. However, courts have been less willing to find unconscionability in cases where the bargaining power of the parties in question is more equal like Continental v. Goodyear, where the issue involves “two large, legally sophisticated companies.”

Courts may enforce the unconscionability clause where the bargaining power is not equal, such as between smaller companies contracting with large. This is especially true when the larger companies are using standard forms, terms, etc. 

One place where imbalance does occasionally come up is the franchiser/franchisee relationship. Franchisers may have immovable terms, and there is much opportunity for disputes between the two parties. Termination clauses are also an issue. Courts have generally decided that when the terms are clear and present, the termination clauses may exist. When such terms are hidden or unclear, the courts may not uphold these clauses. 

Assignment #19

Watson says that his tests are going to be online soon. Know 1-6 of the previous handout (problem sheet), but not from #7 onwards. Will not test on 7-9 (warranties disclaimers and conflicts). There is one disclaimer provision, 2-719(3) that we will still be responsible for.

Watson says that there is an “arc” in this class. Started with (I) formation, then (II) defenses to the contract (capacity, unconscionability, duress, misrep, fraud, pre-existing duty), and now to (III) remedies. 

Chapter #1: Bases for Enforcing Promises

A contract is a more formal way of recognizing that a promise should be enforceable under the law. There are two fundamental assumptions made by courts in enforcing promises: (1) When courts enforce contracts, they are more concerned about the relief to the promisee, as opposed to punishment of the promisor. (2) The court’s remedy is designed to put the promisee in the place that he would have been had the contract been enforced. This is known as the “benefit of the bargain.”

A third assumption that was located later in the chapter was the fact that courts typically reward substitutional damages, or the monetary amount that the plaintiff is eligible for. However, courts will also force specific performance, in which the court forces the contract to be completed. This often happens in contracts involving land. (Like in Lucy v. Zehmer.)

U.S. Naval Institute v. Charter Communications, Inc.

U.S. Court of Appeals, Second Circuit

Decided 1991

936 F.2d 692

Facts – Naval brought suit due to Charter’s act of releasing the paperback version of a book prior to the agreed upon date. Naval alleged copyright infringement and breach of contract.

Procedural Posture – Naval sought review of the amount of damages awarded in its favor by the United States District Court for the Southern District of New York in breach of contract and copyright infringement actions, and defendants sought review of judgment and award to plaintiff.

Issue – What is the proper remedy in the case?

Reasoning – The court dismissed the copyright infringement claim and determined that according to the agreement between the parties, defendants became the owner of the right to publish the paperback book, and its publication could not constitute copyright infringement. However, the court did find that the defendants were in breach of contract, and the court determined that plaintiff was entitled to monetary damages. The court found that it could determine proper remedy by looking at plaintiff’s past sales and making a reasonable determination as to amount of the remedy. The court determined it was not error to lay the normal uncertainty in such hypotheses at the door of the wrongdoer who altered the proper course of events, instead at the door of the injured party. The court held the prejudgment interest award was appropriate.

Holding/Disposition – The court affirmed the award for breach of contract in favor of plaintiff because the calculations used were reasonably applied and not erroneous. ●
As we have seen above, the definition of the plaintiff’s loss may be in some way defined by the defendant’s gains. The court found that this approach is reasonable in determining remedy.

Watson is not completely convinced that the contract is really breached. Watson points out that punitive remedies are generally not available in contracts, except in the rare cases where the breach involves a tort. Watson says that punitive damages would over-deter breach. We don’t want this, because breach is sometimes economically efficient. The opposing view says that there are too many complications and legal wrangling in such situations.

Watson thinks that it is interesting where the beach of a contract is not punished as much as, say, a minor possessing alcohol. 

► The court is putting the plaintiff in the position they expected to be in had the contract been performed when it gives Naval damages in this case. They are performing the expectancy measure. This is the most overwhelmingly used remedy in the courts.

THE ECONOMICS OF REMEDIES

Over the years, courts have recognized economic analysis as a tool that allows courts to better determine proper remedy amount. This has especially been aimed at contract law. Economists are interested in the most efficient result possible, and that is taken into consideration at all times. For example, what if a breach of contract benefits both parties? Be aware that there are other factors that don’t just involve the amount of the breach.

Sullivan v. O’Connor

Supreme Judicial Court of Massachusetts

Decided 1973.

363 Mass. 579

Facts – Sullivan sued O’Connor for a negligence concerning a nose job that she was dissatisfied with. Sullivan sued for breach of contract, including a separate malpractice claim (a tort).

Procedural Posture – The jury in the preceding court found for plaintiff and awarded damages for expenses and for pain and suffering, according to the instructions from the judge. Defendant appealed, arguing that plaintiff was not able to recover more than the contract amount. 

Issue – Can a plaintiff recover more remedy than the value of the breach of contract?

Reasoning – The present court rejected the arguments of the defendant, holding that plaintiff Sullivan could bring a breach of contract action against defendant because he made promises of a specific outcome, and that pain and suffering beyond that contemplated could be compensated. That is, her costs were not the only total possible remedy.

Holding/Disposition – The court affirmed the decision of the trial court. ●

Watson says that a tort claim is more personal, and the attorney for Sullivan suggested it to make it easier to recover damages, because contracts are more businesslike. However, the court seems to have some doubt as to whether there was a contract at all in this case, because doctors cannot really give exact promises, due to morality, etc. However, this is the modern approach, recognizing that public policy suggests it. 

Watson cites problem at the bottom of Page 16. Breaks it down as below:

Expectation - 

Reliance - 

Restitution – getting benefit conferred on defendant back – $300 doctor fee, (no hospital fee, though, because hospital is not defendant) (no pain and suffering) , so, 

In remedy cases there are three types of interests. (1) Expectation: the plaintiff is interested in having the contract enforced as she expected it would be. (2) Reliance: is the interest that a plaintiff might have if she made changes or otherwise caused detriment to herself through her reliance on the contract. (3) Restitution: is when she not only relied on the promise, but somehow bestowed a benefit upon the promisor. When one has been unjustly enriched at the expense of another, that person is required to pay restitution.

PUNITIVE DAMAGES FOR BREACH OF CONTRACT

Punitive and speculative damages are not typically granted in contracts cases, but they may be granted for tortious conduct that is “outrageous.” However, courts are becoming more liberal when interpreting this rule, especially in insurance and other industries. In fact, some courts have suggested that there be a new tort known as “bad faith breach” that could be extended beyond insurance cases. This triggered much discussion, but it was eventually rejected in the forum in which it was born.

In White v. Benkowski, (1967) the court held that punitive damages were not available to a couple who had sued for breach of contract. The couple had contracted with another couple for water supply, and the other couple turned the water off and on maliciously after the relationship turned sour. The court held that punitive damages were not available, even in cases where the groups were clearly breaching in bad faith.

ARBITRATION

Arbitration is an alternative to resolution of disputes in courts. These entities are established for each case, and the procedure is more flexible and informal. Trade associations and chambers of commerce are often the entities that administer arbitration proceedings. There are two issues that relevant about contracts involving arbitration: (1) Both parties must agree to a arbitration tribunal in order for it to be effective and binding. (2) Arbitrators are subject to a very limited review by courts, so they may often lead to rewards and decisions that are beyond those of a typical court. Knowing what we do about arbitrators, what would be the result if the Whites had been able to use an arbitrator in their case? It seems that they would have been more likely to receive a settlement that is based on the maliciousness of the Benkowskis. 

CONTRACT REMEDIES IN PRACTICE

In most cases, a merchant is much better prepared to handle disputes. The consumer may have fewer resources, and the overall cost of litigation is often more than simply swallowing the wrongdoing by the merchant. While the consumer may recover his costs, he may not be able to receive damages for attorney fees and more. Generally there is unequal footing when it comes to resolving disputes between these parties. Some suggestions have included allowing for civil damages in breach of contract cases, or multiple damages or recovery of attorney’s fees. Other ideas have included free or reduced cost legal representation, or class actions, which allow consumers to band together to get one large claim that is later split among the aggrieved. Finally, the use of arbitration and tribunals has been considered as a way to make suits more fair to all parties.

Assignment #20

Chapter #5: Remedies for Breach

As mentioned above, courts have historically made remedy decisions substantive. This is because the courts over the years have seen specific relief as infringing upon the rights of the defendant. So, the understanding was that the courts would insist on damages that are adequate, and the specific performance remedy would only be used in those situations where there was no reasonably adequate financial remedy, such as property, which is too unique to simply offer “adequate” remedy. However, the book says that the modern trend is to grant specific relief, as opposed to trying to grant a discretionary relief that may or may not be fair to both parties, based on expectations. However, as a general rule, a court will not grant specific relief for contracts that are personal in nature. 

Klein v. PepsiCo, Inc.

United States Court of Appeals, Fourth Circuit

Decided 1988

845 F.2d 76

Facts – Klein had contracted with PepsiCo to purchase a Gulfstream II corporate jet from PepsiCo. When PepsiCo reneged on that contract, Klein sued for damages. 

Procedural Posture – The case was first heard in the district court, where a Judge Williams found that a contract existed, and that remedy should be carried out through specific performance of the contract, due to the uniqueness of the item and because of “other proper circumstances.” PepsiCo appealed.

Issue – (1) Whether a contract exists. (2) Whether remedy should be in the form of specific performance. 

Reasoning – The court found that there was a contract, based upon the communication trail between the two parties, the presence of consideration, and more. However, the court found that specific performance was not the proper remedy. The court found that “specific performance is inappropriate in cases where damages are recoverable and adequate.” Since there were many other jets on the market, and the plaintiff had primarily sought the jet to resell for profit, the court found that remedy could easily be through substitutive means.

Holding/Disposition – The court affirmed in part, and reversed and remanded in part, finding that a contract existed, but specific performance was not the proper remedy in this case. ●

Watson spends some time on this, but he does not say anything that is not already included here. 

Section #2 – Measuring Expectation

The typical remedy for breach of contract is an award of damages. Typically, courts aim to give the promisee the benefit of the bargain. That is, the idea is to give the one that was harmed the amount of benefit that he would have had the contract gone through. 

In determining the number, we have to look at the four ways in which the plaintiff was potentially affected by breach of contract: (1) Loss in Value: The plaintiff looses the expected return performance. (2) Other Loss: The breach may also mean that there is a loss in value in other ways, like the victim’s cost in attempting to save the contract, loss of property, and more. 

Any breach can result in the first two losses. However, a serious breach can give the party the option of continuing performance or stopping performance and treating the contract as terminated. If the party chooses to do the latter, the breach may affect the victim in a third and fourth way: (3) Cost Avoided: The breach may have a beneficial effect on the injured party, because it saved that individual further loss or cost that would have been incurred had performance continued. (4) Loss Avoided: the injured party may have had a chance to avoid some loss by reallocating resources in such a way that it otherwise would have had to put towards the performance of the contract. 

So, we can determine remedy by employing the following “Formula A:”

(A) damages = loss in value + other loss – cost avoided – loss avoided

However, we can calculate the cost avpoided in the following way:

cost avoided = cost of complete performance – cost of reliance

By doing so, we now have the final “Formula B,” which is simplified according to the above steps:

(B) damages = cost of reliance + profit – loss avoided + other loss

Courts do not recognize remedy for sentimental value, because there is no empirical method to measure the loss of an item of sentimental value. For example, in Mieske v. Bartell Dug Co., the court found that remedy existed for loss of photographs, but no remedy existed for the fact that the items were of sentimental value.

Watson creates some examples based on the above information. Hypo: Owner promises Builder $1 Million in exchange for B’s promise to build. Payable upon completion. 

Now, B spends $500,000 (enhancing property value by $400,000), and O breaches. B can show $400,000 more to complete. Expectancy is $600,000. He expected $100,000 profit, and he is now at -$500,000. Reliance damages will be $500,000. Restitution will be $400,000 (the value of the property.) 

You can ask for two types of reliance, but you or the court will have to eventually choose one. There may be tactical reasons not to do so, though.

#2, say the builder has not spent a cent. Expectation $100,000, Reliance: $0, Restitution: $0.

#3: Say builder has spent $1.2 million dollars. It will cost an additional $600,000, and so far has improved property by $400,000. Expectancy: $400,000, Reliance: courts will not be willing to give more than the original terms in the contract, so he would get $1 million, as opposed to $1.2 million.

Assignment #21 – Remedies for Breach: UCC Remedies

Laredo Hides Co., Inc. v. H&H Meat Products Co., Inc.

Court of Civil Appeals of Texas

Decided 1974

513 S.W.2d 210

Facts – Buyer Laredo sued seller H&H Meat for breach of contract concerning cattle hides. Laredo had a contract with H&H to supply hides at a set price. When a payment to H&H was delayed, H&H refused to perform the details of the contract, and Laredo was forced to acquire hides elsewhere on a very expensive market. H&H breached on March 30.

Procedural Posture – Trial court held for defendant, and plaintiff recovered no remedy. 

Issue – Whether Laredo is entitled to damages, and if so, what amount? 

Reasoning – The court found that Laredo was eligible for damages, because the firm had clearly attempted to pay in a reasonable amount of time, and H&H was the firm that had breached in refusing to deliver the rest of the contract. The court cited §2.711 and §2.712 of the Texas Commerce Code (UCC) which said that a firm may “cover” itself by acquiring similar goods in substitute of those not supplied due to breach of contract. The court found that Laredo had acquired the substitute goods in good faith and was entitled to damages according to the Texas code, which allowed the difference between the contracted price, and the “cover” cost.

Holding/Disposition – The court reversed the decision of the lower court, and judgment was in favor of plaintiff. ●
Watson asks if there is consideration in the case, satisfied, he moves on. The UCC governs this case, because these are movable goods. Watson cites 1-106, which he says is to be liberally construed. That is, expectancy is the remedy. The following are important, Watson’s laws of the day.

§2-711 – General 

§2-712 – Cover 

§2-713 – Market

§2-716 – Specific Performance

The literal language of the code says that damages are always present, but the practical reality is that damages are (cover - contract) price.

§2-713 deals with market damages. There are several theories. Market price is (1) time injured hears about breach, (2) short time after disclosure of breach, (3) actual time and place of delivery. The latter two are the most popular with courts, but Watson says that the first one is the most reasonable as a per se rule. There is much case law on this, but the (2) and (3) are allowable by Watson. Watson likes rule (3) which he calls the “Willis Rule.”

If we apply the various theories to the above case, we can see how this would be a complicated issue, because the potential damages would be extremely varied. 

How do we decide between §2-712 and §2-713? Can a plaintiff be covered under both? Watson says no. If you choose to cover, you will get cover damages. If not, covered under §2-713.

Courts like the cover damages, because they are empirical and easy to calculate.

Cover is usually a good way to empirically prove damages. The injured party can still complete the terms of their other contracts, and suit can be brought at any point under 2-712. This is an advantage over UCC 2-713, where the injured party must prove market price and a hypothetical cost. In this way, the party has the exact cost. “Substitutes” are not always clearly defined as in the above case. Courts occasionally need to determine whether or not the supposed substitute is actually a fair and reasonable substitute.

§2-709 – Price (will not be tested.)

§2-706 – Contract for Resale – recover the contract price minus the resale price and contract price. Only damages when contract price is lower.

§2-708 – Contract for Market – damages are contract minus the resale price. 

Can a seller ever choose between two of the above? Yes, see Diasonics.

R.E. Davis Chemical Corp. v. Diasonics, Inc.

United States Court of Appeals

Decided 1987

826 F.2d 678

Facts – Davis had contracted with Diasonics for some medical equipment that it had planned to employ at a medical center with two doctors, supplying a $300,000 deposit. When the doctors reneged on their promise, Davis reneged on their contract with Diasonics. Diasonics eventually sold the equipment to another firm for a similar price. Davis sued for return of their deposit (breaching plaintiff). Diasonics claimed damages for a breach of contract. 

Procedural Posture – 

Issue – Who deserved to receive damages, and in what amount?

Reasoning – 

Holding/Disposition – The court remanded the case, with instructions to have Diasonics prove their damages based on lost volume. ●

Watson cites §2-708(1). He also mentions that the Erie Doctrine says that federal courts need to interpret state law as the state would decide it, as an aside.

In considering the lost volume issue, courts have typically found that as long as the damaged firm shows that it could have supplied the contractor and the additional firm(s) it is eligible for damages. Watson cites this, too.
Assignment #22 – Limitations on Damages: Avoidability

Section #3: Limitations on Damages

(A) Avoidability

An important limitation on damages is that a plaintiff is not entitled to damages in cases where he easily could have avoided the situation. See Restatement §350. While the injured party is not held back from recovering damages as a result of an action, he is withheld from recovering on parts of the claim that could have been avoided. When there is a market for goods, the buyer’s damages are based on the assumption that the buyer could have reasonably avoided greater loss by obtaining substitute goods on the market.

Rockingham County v. Luten Bridge Co.

U.S. Court of Appeals, Fourth Circuit

Decided 1929

35 F.2d 301

Facts – County had contracted with Luten Bridge to build a bridge that was subject to popular discontent. When a commissioner who had voted for the bridge resigned, the new members decided to renege on the contract, and not pay any of the bills that may arrive. Luten continued to build the bridge according to the terms of the contract, and sued to recover damages under the contract. 

Procedural Posture – The trial court held for Luten in the amount of $18,301.07, and Rockingham appealed. 

Issue – Is the county liable for damages arising out of the contract? What specific damages is the county liable for?

Reasoning – The court found that the county had no right to rescind the contract, but the plaintiff was also at fault because he continued to build the bridge after he had received notice that the county was not going to pay any longer.  Plaintiff was not in the right when he attempted to “pile up damages.” 

Holding/Disposition – The court reversed the judgment of the lower courts. ●

The difficult part of this case is that the builder cannot pile on damages, but if they stop they themselves may be liable for breach. It is a difficult situation. The law does say that they can demand assurances, and if they do not receive assurances within 30 days, the aggrieved party can treat the lack of assurances as a breach. Bottom line: assuming that there is breach, the aggrieved party has a duty to mitigate (reduce damages).

The UCC §2-704(2) treats such a situation as Rockingham County in a slightly different way. A seller that is to manufacture goods may proceed to complete the manufacture even upon the buyer’s repudiation as long as this is an exercise in reasonable commercial judgment. One can then sell in the marketplace, and any loss from the sale in the marketplace can be litigated as damages. However, one can see how this is slightly different than the Rockingham case. Watson takes a pretty solid look at this in class. When courts measure restitution, they try and make a good faith judgment.

AVOIDABILITY UNDER CONTRACTS FOR THE SALE OF GOODS

Courts have clearly said that plaintiffs cannot receive damages in cases where they did not stop performance in an orderly fashion. However, courts have taken further steps in saying that an injured party cannot recover for cost that could have been avoided in taking affirmative steps to arrange a substitute transaction. 

Courts assume that the injured party can typically arrange for substitutes in a market economy. A buyer may “cover” and a seller may find another buyer for the good. In both cases, damages are calculated by the loss between what was contracted for and what was lost in the market. 

If the injured parties do not take advantage of these opportunities, the damages will be limited by the contract price and the substitute that hypothetically could have been obtained in the marketplace. These principles are unusually difficult to apply in cases which deal with employment.

Parker v. Twentieth Century Fox Film Corp.

Supreme Court of California

Decided 1970

3 Cal.3d 176, 474 P.2d 689

Facts – Parker, known as Shirley MacLaine on screen, contracted with defendant to appear in a film called “Bloomer Girl” in which she was guaranteed $750,000, even if the film was not made. Fox cancelled the production of “Bloomer Girl” and offered Parker a lead role in another production “Big Country, Big Man,” which she declined. All of the terms were the same, save for minor details such as location and genre. Plaintiff sued for money due under the agreement, and also for damages stemming from breach of contract. 

Procedural Posture – On appeal from trial court, where the plaintiff was awarded the recovery of compensation as agreed upon in the written contract. 

Issue – Whether Parker’s refusal to appear in the other production was a rejection of a reasonable opportunity to mitigate.

Reasoning – The court found that the general rule in regards to such issues is that the measure of recovery by a wrongfully discharged employee is the amount of salary agreed upon, minus the amount that the employer provides the employee may have earned form other similar employment. However, the court also found that the employer must prove that the other employment was substantially similar to previous employment. If it is not, the employee is not obligated to mitigate damages. The court fond that the terms of the contract were not the same, and the proposed substituted opportunity was not the same. Therefore, the plaintiff is entitled to the full terms of the contract.

Holding/Disposition – The court upheld the trial court’s ruling. ●

Throughout the law, courts are less likely to penalize omissions than they are likely to punish acts. For example, courts are more likely to punish someone who has a fight, as opposed to punish someone who sits around and watches. Watson disses the court for their subjective look at the differences between employment. When it comes to contracts of an artistic nature, some feel that the courts may take a subjective approach to deciding issues such as these. 

We saw in Luten Bridge that the plaintiff simply had to stop, while in Parker, the plaintiff had to do something. The action is more difficult for the courts to determine. The action is much harder for the court to determine.

Assignment #23 – Avoidability and Cost to Remedy Defect

AVOIDABILITY AND COST TO REMEDY DEFECT

In cases where defective work is the problem, there are difficult issues of avoidability. If the breach consists of incomplete performance, the injured party can typically have another party finish the work. If this results in less than the loss in value to the injured party, than the limitation of avoidability has the effect of restricting the injured party to damagers based on that lesser cost to complete the work, as opposed to the loss in value. Example, a builder does not complete a contract to build a roof over a factory. The injured party is cannot recover the lost productivity, but only the cost to finish the roof. 

However, if the work is defective, the parties will be faced with a situation where the cost to fix and replace the work may lead to more than the loss in value. This could lead to a windfall. Jacob & Youngs takes a look at this claim.

Jacob & Youngs v. Kent

Court of Appeals of New York

Decided 1921

230 N.Y. 239

Facts – Plaintiff Jacob and Youngs brought suit after they were denied final payment for their work on a country home. The defendants refused to pay because the builder had not used the type of pipes explicitly stated in the contract. To replace the pipes would mean reworking some of the residence.

Procedural Posture – Defendant appealed the decision of the Appellate Division of the Supreme Court in the First Judicial Department (New York) reversing a directed verdict in favor of defendant and granting a new trial regarding plaintiff's claim for payment due pursuant to a contract to build a home for defendant.

Issue – Is the plaintiff entitled to payment despite their omission of the specified pipe?

Reasoning – The court affirmed and directed verdict in favor of plaintiff because the plaintiff's omission of the specified pipe was neither fraudulent nor willful, and the plaintiff was ready to present evidence proving that the pipe used was essentially identical to the specified pipe. The court found that “the  measure of the allowance” is not the cost of replacement, but the difference in value between the items (pipes). Thus, plaintiff was due payment for “substantial performance” (as opposed to strict) with compensation for the trivial defect.

Holding/Disposition – Verdict was entered in favor of plaintiff because plaintiff's omission of specified pipe was neither fraudulent nor willful and the pipe used was essentially identical to the specified pipe. Thus, plaintiff was due payment for substantial performance with compensation for the trivial defect.

Dissent – Several judges dissented, holding that the plaintiffs had contracted for a certain type of pipe, and they were entitled to what they had contracted for, no matter the reason for the omission of the proper pipe. ●

Watson notes that this was a very important decision. This case dealt with substantial performance. If a contractor has completed most of the contract, they have not materially breached. Although there is substantial performance, the contractor still has to pay substantial performance (not relevant for exam this semester.) Note that the decision was 4-3 in the court. The stipulation was that the pipes are of the exact same quality. There is technically a breach here. The issue is between cost of replacement (more) and diminution in value (less). Cardozo seems to think that the remedy should be the market value. Watson generally seems to like this case. Specific performance is an option here, but it is very expensive for the parties and for the court to supervise. Watson says that it seems to him that there was no breach at all, and if there was, it was waived. 

Diminution in Value – one issue that occurs in this case is the diminution in value. That is, the real value to the injured party. For example, if there is an issue of non-conformity or special sentimental value, the value may be much higher to the injured party than the market value of the defective good. For example, if a builder builds a purple roof on a street where all of the other roofs on a street are red, the value of being in conformity to the owner and may be higher than the market difference between the two roofs. However, this is very difficult to prove. This method gets a bad name because courts usually underestimate the difference in value. Harder to do that when it comes to cost of performance.

Should we care about motives? That is, do we care about the reason for a party wanting a certain remedy, or why a party breached (intentionally or accidentally). 

Groves v. John Wunder Co.

Supreme Court of Minnesota

Decided 1939

205 Minn. 163

Facts – Groves had leased his land to defendant Wunder for 7 years, for a sum of money and the understanding that Wunder could remove gravel from the premises for the extent of the lease, so long as the land was left at a uniform grade. Defendants agreed to remove sand and gravel and leave the property at a uniform grade, substantially the same as the grade that existed at the roadway. Defendants breached the contract deliberately by removing the richest and best of the gravel and failed to perform and comply with the terms of the lease concerning the uniform grade. Difference in land graded and ungraded was $12,000.
Procedural Posture – Plaintiff appealed from the order of the District Court. Plaintiff was disappointed in the sum that he received for a breach of contract claim and appealed the ruling.

Issue – Whether plaintiff was entitled to additional damages for greater than the differences in value, but also the reasonable cost of to him of doing the work called for by the contract which the defendant did not do.

Reasoning – The court held that a new trial was in order because the cost of remedying the defect was the amount awarded in compensation for failure to render the promised performance. The defendants were liable to the plaintiff for the reasonable cost of doing what the defendants promised to do and willfully declined to do.

Holding/Disposition – The court reversed the ruling with a new trial to follow because the plaintiff was entitled to an amount from the defendant equal to compensation for failure to render the promised performance. ●
Watson notes that there is a radical shift in the economy between formation of the contract in the bringing of case. 

Two major remedies under Avoidability:

Cost of Replacement – Larger Amount – Groves  
Diminution in Value – Smaller Amount – Kent & Peevyhouse (Peevyhouse out of place)

In considering remedies, notice that most all of the cases have been willful beaches. That fact did not matter in the other cases that we have had, it doesn’t seem that it would here.

PEEVYHOUSE v. GARLAND COAL & MINING CO. (1962) – Plaintiffs leased their farm for five years to the defendant. Defendant agreed to perform certain restorative and remedial work at the end of the lease period, which defendant failed to perform. Had the work been done, market price would have increased by only $300. Judgment for plaintiffs in amount of $5,000, and both parties appealed. Plaintiff felt that remedy should be equal to cost to have the work completed. Defendant argues that cost was performance, and limited to difference in market price of the company. The court held that where a contract is fully performed by both parties, except for remedial work, and the provision breached was merely incidental to the to the main purpose of the contract, and the difference in cost to perform and the loss in value are disproportionate, the damages recoverable are limited to the diminution in value. Dissent held for cost of performance ($300). (This is bad law.) 

Track those votes! All of these cases were very narrowly determined. Difficult part of the the law to achieve a consensus on. Notice Restatement 348.

Assignment #23 – Foreseeability & Certainty

(B) Foreseeability

Notion of limits on Damages:

1. Avoidability

2. Foreseeability

3. Certainty

In practice, when we are speaking about limits on any type of damages. However, they are normally only of interest in expectancy.

Hadley v. Baxendale

Court of Exchequer

Decided 1854

156 Eng. Rep. 145

Facts – Plaintiffs Hadley, who was a mill operators, sued defendants Baxendale, who were common carriers. Hadley’s Mill shaft broke, and the defendant’s were to deliver the old shaft to a manufacturer who could create a new on based on the old design. Defendants did not deliver in a timely fashion, and the Mill was kept closed 5 days longer, for which the plaintiffs sued for lost wages and productivity.

Procedural Posture – Trial court found for plaintiff in the amount of £25.

Issue – Should defendants pay remedies for lost profits at the hands of the plaintiffs?

Reasoning – The court saw that there are two types of damages: general and specific. The court found that the defendants should not be liable when there was no special circumstance or clear indication to the defendant that there was loss of profit based upon their performance. Unless the defendants could foresee that their slow performance would be problematic, they should not be held liable for anything but the amount of concern in the delivery.

Holding/Disposition – Overruled, remanded for new trial. ●

Damages are simply not as generous in contracts as they are in torts. Baxendale was the owner, and he was sued, because there were no corporate laws that protected individuals. Is Hadley decided on this basis? Watson believes that this is a rather important procedural point. Note that this case was held in England, but the French had done something like this first. 

The text of the case seems to have some inconsistencies as to the facts. It appears that there were two different people handling the text of the opinion. We do this now, too, in our system. Did the carrier know that the mill was stopped, and that it’s delivery was paramount to getting it started again?

Types of Foreseeability - General v. Special Damages

1. General – naturally occurring damages. Did breach naturally cause this damage? In determining this, we have to look at the reality of the world. Need facts and discovery about the business/industry/environment.

2. Special – More particularized damages. Where both parties were aware that breach would cause further damages.

Note Restatement 351 in this case. This only applies to pre-contractual notification. Post-contractual obligations do not count. Can’t send, and then say “Ok, hurry up, needs to be there soon.” Firms can opt out of special circumstances. (FedEx example.) See 2-719(3) where it says that such opt-outs are unconscionable.

Basically exactly what Hadley says: can always seek natural damages, can only sometimes seek specific damages. Watson also says that we should look at Chapter 16 of the Restatement. Contracts severely limit the damages that can be earned, compared to torts.

Watson’s Elaborations (4 Problems for the Court):

1. Know at time of contract (just before being made).

2. Breach itself does not have to be foreseeable, but damages must be foreseen.
3. It is not enough that lost profits are possible, but that they were “probable.”
4. Restatements require that only the defendant know of the probability of special damages.

(Watson reviewed the above the next day.)

The UCC only gives buyers consequential damages, not sellers. 

Watson Hypothetical: Watson expects cranberries from buyer. Seller breaches. Damages? Thanksgiving is coming up, after all. Watson can cover, so no natural damages. Watson is really upset. Consequential? No, because there is no real reason to get so upset based on these issues.
Now, say Watson has a heart condition, and getting upset will hurt him, and he gets so upset about it and forgets to take his medication. Damages? No, because lack of duty to mitigate.

Now, say that he has to 

► WHENEVER considering the getting damages ALWAYS consider mitigation, certainty, and foreseeability.

DELCHI CARRIER SPA v. ROTOREX CORP. (1995) – Defendant Rotorex agreed to sell compressors to plaintiff Delchi Carrier in three shipments. Plaintiff received the first shipment and discovered that the compressors were defective. Plaintiff asked defendant to supply new compressors, and defendant refused. Plaintiff then cancelled the contract and filed an action for breach of contract and failure to deliver conforming goods. The district court found that defendant was liable and awarded damages to plaintiff; however, not the full amount that plaintiff had pleaded. On review, defendant argued that plaintiff was not entitled to lost profits. However, the court found that because of defendant's breach, plaintiff had to shut down its manufacturing operation, and the date on which plaintiff's produce was available for sale was substantially delayed. Therefore (1) buyer was entitled to lost profits award; (2) buyer was entitled to foreseeable consequential damages (shipping, interest) in addition to lost profits; (4) remand was required to determine if labor costs were fixed or variable costs for purposes of lost profits calculation; buyer was not entitled to damages for modifications required for use of substitute goods; and additional lost profits claims were too speculative. Remanded for further consideration based on the ruling.

Watson mention this in passing, but no major issue.

We see from the above two cases that the court limits the liability of the defendant to those claims which he could not have reasonably foreseen, but an injuring party is liable to the injured party for those damages that could have reasonably been foreseen. If a seller knows it is selling to a buyer for purposes of resale, loss of profits for the buyer is generally considered to be foreseeable. 

(C) Certainty

Damages for breach of contract must be shown, by clear and satisfactory evidence, to have actually been sustained. That is, these damages must be shown with certainty, and cannot be speculative or estimated. This standard has been updated over the years to require that plaintiffs show “reasonable certainty” as opposed to absolute certainty. Restatement §352 and UCC 1-106 agree that the remedy to be imposed does not have to be absolute, but a reasonable mathematical calculation needs to be present. 

Fera v. Village Plaza

Supreme Court of Michigan

Decided 1976.

396 Mich. 639

Facts – Plaintiffs entered into a commercial lease for space in defendants' shopping center. Defendants breached the lease and plaintiffs sued, requesting damages that included anticipated lost profits. 

Procedural Posture – Plaintiffs appealed order of the Court of Appeals Division 1 (Michigan) reversing jury award of damages in action for breach of lease agreement and anticipated lost profits.

Issue – Was Fera entitled to anticipated lost profits due to Village Plaza’s breach of contract?

Reasoning – The court held that future profits could be awarded as part of damages if they could be established with reasonable certainty. In general a new business could not recover lost profits because a reasonable prediction could not be made as to its future where there was no past on which to base the prediction. However, plaintiffs provided proof of their anticipated lost profits, and the proof offered was not speculative. The jury was properly instructed on the law concerning speculative damages, and still included lost profits after weighing conflicting testimony. As reasonable minds could disagree based on the factual record, the jury verdict was affirmed.

Holding/Disposition – Order reversing jury award of damages reversed because future profits of new business recoverable if established with reasonable certainty, and jury's verdict including future profits was supported by evidence. ●

Restatement §352 – this is the entire rule on cases such as the above. §353 adds more to this. Emotional disturbance will generally be excluded. Good will can be reasonably certain.
Talks about the Boxing Helena movie. Kim Basinger and Sherilyn Fenn. Basinger breachs oral contract, Fenn takes role, movie bombs. What is the statute of fraud’s role in such a case? Suretyship and land. No statute of frauds, the court found. What is the role of certainty? What about the studio’s duty to mitigate? Should they have spent as much on the replacement? One other non-contract issue, tortious interference by Basinger’s agent, who convinced her not to uphold the contract. 
Assignment #31

Liquidated Damages and Penalties

Oftentimes, contracts have clauses that penalize the promisor for inadequate or untimely completion of the terms of the contract. Should courts enforce these clauses? California has a statute that allows such issues.

Wasserman’s Inc. v. Township of Middletown

Supreme Court of New Jersey

Decided 1994.

645 A.2d 100 

Facts – Plaintiff Wasserman’s was a lessee and defendant lessor Township of Middletown entered into a commercial lease for municipally owned property. The agreement contained a cancellation clause that provided for payment of improvement costs and damages. Defendant cancelled the lease but refused to pay the damages.

Procedural Posture – The trial court held that the lease and the cancellation clause were enforceable and the appellate division affirmed. The court granted certification and affirmed that lease was valid and enforceable.

Issue – Was the lease valid and enforceable?

Reasoning – The court held that the NJ statute in question did not apply retroactively to the lease and that the lease satisfied the requirements of the statute that controlled because the lease amendments were not detrimental to defendant's interests and the executed lease was substantially similar to the lease as described in the bid specifications. The court affirmed the award of renovation costs and remanded to the trial court as to whether the clause that required payment of stipulated damages based on plaintiff's gross receipts was a reasonable and valid liquidated damages clause. Because the stipulated damages clause was presumptively reasonable defendant had the burden of production and of persuasion.

Holding/Disposition – The court affirmed the decision of the lower court.

Contract called for following formula:
(3 years gross revenue) / 12 = avg. 3 month gross revenue = $290,000. The with this formula was the fact that net revenue was less ($0). Important to remember that the court did not overrule, but was remanded to the lower court.

What is the difference in punishment versus reward? Nothing, it all depends on the expectancy differences.
Restatement §356 – Two points at which we determine damages: time of (a) formation or (b) breach.
Liquidated damages are designed to save parties money from determining what the fair amount of damages is. It’s a resource saver.

Looks at exercise on page 554. Are any of these different? Compare them to Restatement and UCC 2-718(1) (Needs to be noted here. For REAL.)
Dave Gustafson & Co. v. State (156 N.W.2d 185) - The disputed clause stipulated damages due to delay at $210.00 per day. On review, the court held that the provision in question had to be considered one for liquidated damages rather than a penalty for the following reasons: I. Damages for delay in constructing a new highway were impossible of measurement. II. The amount stated in the contract as liquidated damages indicated an endeavor to fix fair compensation for the loss, inconvenience, added costs, and deprivation of use caused by delay. The court concluded that the amount stipulated in the contract bore a reasonable relation to probable damages and was not, as a matter of law, disproportionate to any and all damage reasonably to be anticipated from the unexcused delay in performance. Moreover, each day's delay, while unquestionably injurious, was injurious frequently in ways that were difficult to estimate.
Watson has little to say about this. Just seems to him that it is not out of control, it is very reasonable.
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