Contracts
I. Mutual Assent and Bargain for Exchange

a. Mutual Assent

i. Meeting of the minds – subjective intent v. manifest intent – Ray v. William G. Eurice & Bros.  This case dealt with a contract to build a house.  Ray gave Eurice a list of very detailed specifications for the building of his house.  Eurice agreed to them, but had not read them.  He later cancelled the contract and Ray was suing for the additional costs he incurred in building his new home.  The court found for Ray.

1. Subjective intent – what you mean

2. Manifest intent – what you agree to

3. Unilateral mistakes do not void contracts
ii. Meeting of the minds – misrepresentation.  Park 100 Investors v. Kartes.  In this case, Δ was told by Π that there was no personal guaranty clause in the contract, but there was one.  The court held that because Π gave a material misrepresentation on the negotiations, the contract was void.

1. Five elements of fraud

a. Material misrepresentation

b. Which is false

c. Made with knowledge of falsity

d. Was relied upon by another party – you usually cannot rely on what another party says, you have the duty to read it for yourself, but in this case there were external time pressures

e. Caused injury to that party

iii. Restatement § 69 – Acceptance by Silence or Exercise of Dominion

1. Where the offeree takes the benefits after a reasonable chance to reject them

2. Where the offeree has reason to believe that the offeror would accept silence as an acceptance
3. Where they have reason to believe so as a result of past dealings
iv. Types of Contracts as to Validity

1. Void Contract – a contract without any legal effect from the beginning

2. Voidable Contract – a contract which one or more parties nay elect to avoid

3. Unenforceable Contract – an otherwise valid contract which may not be enforceable because of various defenses
b. Offer and Acceptance – Bilateral Contracts
i. Generally

1. A bilateral contract is one in which both parties exchange promises of future performance.

2. It is often clear when a deal had been made.  When parties both sign at the same time, it is clear.  But sometimes contracts are signed over a period of time and involve several different transactions and negotiations.
3. Restatement § 36 – Methods of Termination of the Power of Acceptance

a. An offeree’s power of acceptance may be terminated by:

i. rejection or counter-offer by the offeree

ii. lapse of time

iii. revocation by the offeree

iv. death or incapacity of the offeror or offeree
ii. Recognizing the offer.  Lonergan v. Scolnick.  This case dealt with the sale of a piece of land.  The issue was whether an ad placed in the paper was an offer or an invitation to negotiate.  The court held that there was no offer because both the ad and the form letter were not offers, but negotiations.

1. An ad is not an offer because:

a. It is addressed to the world at large

b. There is no price or terms of the sale

2. A form letter is also not an offer because it is not aimed at a specific party

3. Restatement § 206 – If the meaning of a writing is ambiguous, it is construed against the drafter

4. Restatement §63 - Mailbox rule – unless otherwise indicated by the offeror, an offer is accepted upon being out in the mail

a. Only USPS counts – hold over from English law

b. The offeror can say that the offer is only accepted upon receipt

5. Court usually say that 30 days is a reasonable time for an offer to remain open, but it is lower for fast moving markets like commodities and real estate
6. The offerer must create a reasonable expectation that he is willing to enter into a contract based on the offered terms

a. Was there an expression of a promise, undertaking, or commitment to enter into a contract?

i. More than mere invitation to begin preliminary negotiations

b. Were there certainty and definiteness in the essential terms?

c. Was there communication of the above to the offeree?
iii. Counter-offers and revocation.  Normile v. Miller.  The two issues in this case were whether a counter-offer is a rejection of the initial offer or an acceptance with qualifications and whether making an offer is a revocation of the first offer.  The court held that a counter-offer is a rejection and that making a contract with another party is a revocation so long as the offeree is notified.

1. Restatement § 39 - Counteroffers

2. With a qualified acceptance, the meeting of the minds needed for mutual assent is not present.  Rather, there is simply another offer until the offeree accepts the terms.

3. Restatement § 43 - A party can be notified via a third party of the revocation of an offer.

4. By entering into the contract with a party, the offeror manifests intent to revoke the initial offer.

c. Offer and Acceptance: Unilateral Contracts
i. Generally

1. A unilateral contract is on in which one party makes a performance and the other party pays upon a completion of the contract.

ii. Traditional view.  Petterson v. Pattberg.  This case dealt with a unilateral contract in which the plaintiff wanted to pay off a mortgage per defendant’s offer.  He went to do so and was told by the plaintiff that the offer had been revoked when he sold the mortgage without plaintiff’s knowledge.
1. Under the old view the only way a unilateral contract could become binding was through complete performance.

2. Formal tender – paying

3. Constructive tender – saying you are ready to pay

4. This case is an example of the classical view that the courts and the law were to be neutral traffic cops

5. The Legal Realists believed that there should be an element of fairness in deals and the courts were the best way to enforce that

iii. Restatement § 45 – Option contract created by Part Performance or Tender

1. This section says that where one begins to perform a unilateral contract, the offer cannot be revoked

2. The offeror does not have to perform until the offeree completes performance.
iv. Consideration for a unilateral contract.  Cook v. Coldwell Banker.  In this case the plaintiff was a real estate agent for defendant.  She agreed to stay until a given date to get a bonus.  Before that date the defendant changed the offer.  Plaintiff left and demanded her bonus.  The court held that because she had begun to perform on the first deal it was binding.

1. A promise to perform is not considered consideration in a unilateral contract, but performance is.

2. An offeror may generally revoke the offer unless the offeree has made substantial performance.

3. If defendant had offered her an increased bonus in exchange for her staying longer it would have been a new offer

4. An employee at will can leave at any time or be fired at any time

5. A real estate agent is an employee at will

v. Employee manuals as promises.  Duldulao v. Saint Mary of Nazareth Hospital Center.  This case dealt with a change in the employee handbook and the language of it.  The court held that the handbook can only be changed in the favor of the employer with the agreement of the employee or by giving something in return.  The court also held that an employee handbook is a binding contract where the employee believes it to be.
d. Enforcing  Exchange Transactions: The Doctrine of Consideration

i. What is consideration?  Hamer v. Sidway.  In this case an uncle offered his nephew $5,000 if he would forbear from playing cards for money, drinking, and smoking.  The uncle’s executor wanted to not pay because the nephew did not offer any consideration.  The court held that because he gave up his legal right to engage in those activities he did give consideration.
1. Had the activity he forbore from been illegal, the contract would not have been enforceable.

2. If the uncle had later said he was drunk and did not mean the offer, it does not matter.  If his nephew believed it, he is bound.
ii. When a promise is not an enforceable contract.  Baehr v. Penn-O-Tex Oil. Corp.  This case dealt with the payment of certain rents for gas stations.  Plaintiff called to have the rents paid and defendant promised to pay them, but plaintiff did not offer a promise in return.  Plaintiff then claimed that not suing was consideration.  Had he told defendant that he would not sue in exchange for the promise it would have been a contract, but simply not suing is not consideration, he must forbear a legal right.

1. A promise is necessary, but not sufficient for a contract

2. A voluntary assumption of obligation must be made for a contract

iii. Promises of gifts are not enforceable contracts.  Dougherty v. Salt.  An aunt gave a note for $3,000 to her nephew.  The court held that it did not have to be paid by her estate because he had given no consideration.

1. The note said it was given for “value received”
a. This was not enough because the father said that here was nothing exchanged

2. Restatement § 81 – Consideration need not be the main motivation, but it needs to be a motivation.

iv. Who has the authority to make a promise?  Plowman v. Indian Refining Co.  This case dealt with a promise for a lifetime pension for a few workers.  The offer was that the workers would get half of their salary until death and health insurance.  All they had to do was come and get the checks.  The court held that the promise was not enforceable because there was no consideration on the part of the workers and the plant manager did not have the authority to make the offer.

1. Picking up the check was not consideration on the part of the plaintiffs.  

a. It was to the detriment of the defendant and to be consideration it must be to the detriment of the plaintiff.

2. Types of Authority

a. Actual

i. Express – the board says, “You can to this”

ii. Implied – from past actions you assume you can do it

b. Inherent – it is inherent in your position

c. Apparent – you hold yourself out as having authority and the other party relies on it
d. Ratification – Action stands because of benefit to principal

i. Express – you take an action and then the board affirms it

ii. Implied – you take an action and the board leaves it alone without addressing it

e. Estoppel – Action stands because of detriment to the third party

3. Williston’s tramp

a. If a rich man offers a tramp his coat for walking around the block, he is under no obligation to give him he coat.

b. This is because he rich man gains nothing for giving him the coat and the tramp give up nothing

v. Consideration does not have to be fair to be enforced.  Batsakis v. Demotsis.  In this case, Π made a loan of 500,000 drachmas in exchange for $2,000 to be paid at a later date.  The value of the drachmas was $25.  The court held that even if the consideration was not equal, it was freely bargained so it should be upheld.

e. Restatements dealing with bargained for exchange

i. § 71 – Requirement of Exchange; Types of Exchange

1. To be consideration, performance or promise must be bargained for

2. A bargain occurs when there is an exchange of performance or promises

3. Performance may be:

a. An act other than a promise

b. A forbearance

c. The creation, modification, or destruction of a legal relation

4. The performance or return promise may be given to and given by third parties

ii. § 26 – Showing an interest in making a bargain is not an offer is the other party knows that the first party is not ready to conclude the bargain
iii. § 27 – If the parties want to reduce a contract to writing, the contract does exist even if they have yet to record it

iv. § 32 – If the offer does not specify, the offeree may accept through action or promise

v. § 50 – Acceptance

1. Acceptance of the offer is a manifestation of assent to the terms

II. Obligation in the Absence of Exchange: Promissory Estoppel and Restitution

a. Promissory Estoppel: Protection of Unbargained for Reliance

i. Promises Within the Family

1. Agreements in the absence of the doctrine.  Kirksey v. Kirksey.  A widow’s brother in law offers her a piece of land and a home.  She moves and he later makes her move to a smaller home and then later kicks her off the land.  The issue was whether the effort she extended in moving to the land was consideration.  The court held that it was not.

2. The beginning of the doctrine.  Ricketts v. Scothorn.  A granddaughter quit her job because her grandfather promised her money.  The defense said they did not have to pay because the offer was a gift and there was no consideration.  The court held that she relied on the gift when she quit her job so she should be paid. 
a. This case is really equitable estoppel, where there is detrimental reliance on a fact, not a promise

b. There was really reliance on a promise here, but the court fudged it

3. Restatement § 90.  Greiner v. Greiner.  A disinherited son was invited back to the fold by his mother.  He took up residence and made improvements to the house and land.  The mother was then blocked from deeding house to him.  The court held that he relied on her promise for the deed and made improvements to the point that the showed detrimental reliance and he should be given the deed.

a. § 90 – A promise which the promisor should reasonably expect to induce action of forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding is injustice can be avoided only by enforcement of the promise.
ii. Charitable Subscriptions

1. Persuasive dicta on promissory estoppel.  Allegheny College v. National Chautauqua County Bank.  This case involved a promise, later revoked, to endow a scholarship at Allegheny College.  Cardozo held that the contract was enforceable by consideration because the school agreed to her terms by accepting her money.
a. Promissory estoppel is binding where the promisee incurs expense at the expense of the promise.

2. Defining reliance.  Congregation Kadimah Toras-Moshe v. DeLeo.  In this case a man left told his rabbi, who had visited him several times during his illness, that he would leave $25,000 for the temple to build a library, but he never amended his will.  The court held that because all the temple did was change the budget in anticipation of the gift, they did not rely upon the promise.
iii. Promises in a Commercial Context

1. Forbearance as reliance.  Katz v. Danny Dare, Inc.  Katz retired and did not seek full time employment because of a pension.  He said that he relied on the pension in deciding to retire.  Defendant claimed that they would have fired him if he did not retire, but he did not know that.  The court held that Katz relied on their promise.

a. Plaintiff does not have to show that he forbore from something to win

b. The court did not look to enforce a contract because:

i. He was an at-will employee so there was no expectation as to the term of employment

ii. The pension was for past performance and there is no past consideration

c. Restatement § 74 – Settlement of Claims

i. Forbearing a claim or defense which is invalid is not consideration unless:

1. The claim is in fact doubtful because of uncertainty as to the facts or the law

2. The forbearing or surrendering party believes it to be valid

ii. A bargained for surrendering of a claim or defense is consideration even if he does not plan to assert or even if doesn’t even believe it will work

iii. Katz never signed any rights away so he could not win on this theory

d. This case be contrasted to Hayes where the court held that because plaintiff decided to retire before learning of the pension, the company could terminate it

b. Restitution: Liability for Benefits Received

i. Restitution in the Absence of a Promise

1. Historical roots.  Glenn v. Savage.  In this case the plaintiff salvaged some materials of defendant.  He filed suit for the fair value of his labor.  The court held that he could not recover because plaintiff neither asked for the services nor promised to pay for them.

2. Unjust enrichment.  Sparks v. Gustafson.  This case illustrates the concept that restitution is based on the unjust enrichment of one party at the expense of another.  In this case the court held that the management work the plaintiff did was not the type one would expect of a friend and he should be compensated.
a. A person confers benefit upon another if he gives the other some interest in the money, land, or possessions; performs services beneficial to or at the request of the other; satisfies a debt of another; or in any way adds to the other’s advantage.

b. Even where a person conferred a benefit upon another, however, he is entitled to compensation only if it would be just and equitable to require compensation under the circumstances.

i. There does not have to be compensation where the benefit was given gratuitously

c. The type of benefit and the relationship of the people matter

ii. Posner’s violinist

1. A man is playing violin outside your window.  He then knocks and asks for money.  Posner wrote that you are under no obligation to pay him because he did not perform an essential service and because he did not state terms or ask you to pay before he played.

iii. Defining unjust enrichment.  Watts v. Watts.  This cases examines whether a couple who did not get married can have their property divided.  The court held that because the woman did housework and some work at his business he rendered a benefit upon him and could be give restitution.

1. Three elements of restitution

a. Benefit conferred by A unto B

b. Knowledge of the benefit by B

c. Acceptance of the benefit by B

2. Implied-in-fact contract – a contract that the parties presumably intended, either by tacit understanding or by the assumption that it existed.

3. Implied-in-law contract or quasi-contract – An obligation imposed by law because of the conduct of the parties, or some special relationship between them, or because one of them would otherwise be unjustly enriched.  This is the basis for restitution.
c. Promissory restitution

i. Historical development.  Mills v. Wyman.  This case involved the nursing back to health of defendant’s son.  He promised to pay defendant for the services,  but then never did.  The court held that he had a moral, but not legal obligation to pay the debt.

1. At the time of this case there were only a few situations were promissory restitution applied.

a. The cancellation of debts due to a technical reason.  If your debt expires for one of the following reasons and you promise to pay it, that promise is binding.

i. Statute of limitations

ii. Bankruptcy

iii. Contracts made by minors

ii. Enforcing promises made after the fact.  Webb v. McGowin.  Defendant’s testator was saved by plaintiff, and was crippled in the process.  He promised him $15 every two weeks.  After he died the estate refused to continue paying him.  The court held that the contract was valid.
1. Where a material benefit is conferred and there is a promise to pay after the fact he must pay

2. Restatement § 86 – Promise for Benefit Received
a. A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice

b. A promise is not binding under Subsection (1)

i. If the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

ii. to the extent that its value is disproportionate to the benefit

III. Obligation in the Absence of Complete Agreement

a. Limiting the Obligor’s Power to Revoke: The Effect of Pre-Acceptance Reliance
i. Promissory estoppel in a commercial setting.  James Baird Co. v. Gimbel Bros., Inc.  This case dealt with an improper estimate given the plaintiff.  Π relied on that information in making a bid for a contracting job.  Defendant revoked the offer after plaintiff had already made a bid for a job based on defendant’s estimate.  The court held that because plaintiff would not accept the offer until the bid was awarded, defendant could still revoke.  

1. The court did not buy into the theory that plaintiff has detrimentally relied on the bid because plaintiff was free to get another bid for the work after it was awarded the contract if he wanted to.
2. This case illustrates the traditional view the promissory estoppel should only be used in the charitable setting because charities do not have the bargaining power that businesses do

3. The idea that one party would be bound and another not violates the classical view on contracts
ii. Promissory estoppel in a commercial setting II.  Drennan v. Star Paving Co.  The facts of this case mirror the facts of James Baird, except that here the general mentioned the sub by name, further giving evidence of reliance.  The court held that because the general used the bid in the master bid and because he had put down a bond the defendant was required to perform.
1. Restatement § 87 (2) – Option Contract

a. An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.

iii. Option contracts.  Berryman v. Kmoch.  This case examines what is required for there to be a valid option contract.  It also reviews promissory estoppel.  The court held that where the consideration for the option contract is not given, no matter how small and symbolic it is, there is not a valid option.
1. Without the consideration an option contract becomes a revocable offer.

2. An option contract can be made binding and irrevocable by subsequent action in reliance upon it, even if it was not asked for.

a. These cases are rare, as there is usually consideration to make the option contract binding.

b. If the option contract is conditioned upon certain acts then the performance of those acts can make it binding, but the acts must confer benefit unto the optionor.

3. Restatement § 42 – an offeror can revoke a contract so long as the offeree has reasonable notice
4. Courts are reluctant to apply promissory estoppel in most commercial transactions.  

a. The feeling is that when two sophisticated parties are involved, each can take care of himself.

b. The courts tend to view promissory estoppel as a way to protect the weaker parties.

iv. Promissory estoppel for reliance on negotiations.  Pops Cones, Inc. v. Resorts International Hotel, Inc.  In this case, the plaintiff relied on assurances from the defendant regarding negotiations to move their store to his hotel.  The court found that because his assurances were such that a reasonable person would rely on them, he had to pay the moving costs of the plaintiff.

1. The plaintiffs were aided by the fact that they were seeking to recover only their out-of-pocket expenses and not for money they were expecting to make from relocating their store.

b. Irrevocability by Statute: The “Firm Offer”

i. The Firm Offer.  Mid-South Packers, Inc v. Shoney’s Inc.  This case is about whether a contract for bacon was a requirements contract or a firm offer.  The court held it was a firm offer.

1. Requirements contract – when a party agrees to by all or a certain amount of a particular good from another party and the other party agrees to be able to meet the demand

2. U.C.C. § 2-205 – Firm Offers

a. An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration for up to three months

b. This is like an option contract without consideration

c. The time can be less than three months or longer, but to be longer there must be an additional agreement

3. Other U.C.C. definitions

a. § 1-103 – if the U.C.C. does not define an area then the common law can be used
b. § 1-201 (46) – written is anything which is printed, typewritten or any other reduction to tangible form

c. § 1-201 (39) – signed includes any symbol executed or adopted by a party with present intention to authenticate a writing.
c. Qualified Acceptance: The “Battle of Forms”

i. Historical doctrine.  Poel v. Brunswick-Balke-Collender Co.  This case illustrates that the common law viewed different forms as a sign that there was not a contract.  For there to be a contract each and every term on each party’s form would have to be identical.
1. This doctrine was called mirror image acceptance

2. The differing terms were viewed as counteroffers

ii. § 2-207 – Additional Terms in Acceptance or Confirmation

1. § 2-207 gets rid of the mirror-image rule.

2. Confirmation forms with different terms are acceptances unless one says that acceptance is conditional upon the express acceptance of the terms by the other party. (§ 2-207 (1))

3. Any additional or different terms in the acceptance become treated as part of the contract, but there are three exceptions.  (§ 2-207 (2))

a. The offeror says that its offer is bulletproof and any changes would be rejected. (§ 2-207 (2) (a)) (this is the mirror image of § 2-207 (1)

b. If the terms materially alter the offer (§ 2-207 (2) (b))

c. Notice of objection is given or is given within a reasonable time after the term is given (§ 2-207 (2) (c)) (this rule means that if the offeree does not send back an exclusive conditional acceptance, he is bound to whichever terms the  offeror rejects)

4. This is how it works for the offer and acceptance situation.  How does it work where there has been an oral agreement first?

a. Where there has been an oral agreement, the parties cannot offer conditional acceptances with new terms.   The terms have already been settled.  This means that § 2-207 (1) and (2) (a) do not apply.

b. (2) (b) does apply.  The parties send each other confirmation forms and they do not match-up.  They often conflict on certain items.  Where terms directly conflict, the parties are presumed to have rejected the terms and they terms are cancelled out.  (Comment 6 and § 2-207 (2) (c)).

i. All material changes are likely to be knocked out.

5. § 2-207 (3)

6. If parties act as though they have a contract, there is a contract.

7. The terms on which they agree are included, the ones on which they disagree are excluded and the U.C.C. gap-fillers are included.

a. The U.C.C. gap-fillers are implied terms in keeping with the U.C.C.’s goal of fair dealing.

b. §§ 1-205 and 2-208 – Course of Performance, Course of Dealing, and Trade Usage

i. Course of Performance – ignoring the text, have the parties performed under the contract

ii. Course of Dealing – how have the parties acted in the past, on similar contracts

iii. Trade Usage – how do parties act in this trade – what do the great majority of decent dealers do?

iv. Course of performance is given the most weight of the three; trade usage the least.

8. If the confirmations do not agree:

a. § 2-207 (b) takes out the material changes

b. § 2-207 (c) takes out the ones that directly conflict

c. The U.C.C. gap-fillers define the terms

d. Courses of performance and dealing and trade usage take care those terms specific 

e. The gap-fillers are almost always used unless there are implied-in-fact agreements which are more generous than the code.

9. The offerer says the offer is conditioned on his terms and the offeree says that the acceptance is conditioned in his terms

a. This is like two ships passing in the night, the documents repel each other.

b. If the parties stop there, there is no agreement.
c. But what if they perform and there is then a conflict?

i. You turn to § 2-207 (3)

10. Comment 6 only deals with oral agreements, there is no comment dealing with offer and acceptance.

11. Some courts say that the offeree should lose and the offeror wins.  Others say that this only replaces the “last shot” rule with the “first shot” rule.  

a. The compromise is to adopt comment 6 for offer and acceptance as well.

12. Why is the code structured in this way?

a. It is clear that the lead drafter, Karl Llewellyn, had certain policy goals.

i. As a legal realist, he wanted to eliminate the problems caused by clever drafting – which he viewed as a trap for the unwary.

b. The UCC was meant to create a baseline level of fair dealing.

c. An example if the doctrine of good faith which keeps one party from taking advantage of its superior bargaining power.
d. His critics say that predictability has suffered, what is on the paper is not necessarily what will be enforced by a court.
iii. § 2-207 in action.  Brown Machine, Inc. v. Hercules, Inc.  This case is about whether an indemnification clause included on a confirmation clause was part of a contract.  It is an excellent example of a court doing U.C.C. analysis
1.  Offer is defined by common law § 1-103

a. An offer is made when the offer leads the offeree to reasonably believe an offer has been made

2. Generally, a price quote is not an offer, but an invitation to enter negotiations

a. If a quote is detailed enough it is a quote

iv. What is a material change and what is a standard term?  This case examines § 2-207 (2)(b) in trying to determine what is a material change to a contract.  This case was a classic battle of the forms situation where there was a later disagreement over the terms included on the forms.  The court looked at comment 4 and determined that limiting consequential damages was a material hardship.
1. Material alteration analysis involves the two separate components of hardship or surprise.
a. This is not the typical analysis
2. The shifting of such hardship to one or anther party is a material change

3. Buyer has the burden of proof for damages

4. The Code rejects the mirror-image rule, but that does not meet that mutual assent is dead

5. The parties should consult attorneys before so avoid these problems.
6. Judges do not always follow the order of express terms, course of performance, course of dealing, and trade usage

a. They often make trade usage more important

d. Postponed Bargaining: The “Agreement to Agree”

i. Historical development.  Walker v. Keith.  In this case the parties had agreed to set a rental price, but they never did.  The court held that an agreement to agree is not enforceable because one party could have changed their mind before the agreement was finalized.

1. Executory contract – a contract which has not fully performed.

2. Executed contract – one which has been fully performed.

3. The legal realist would say that a tricky landlord could take advantage of an unwitting tenant, but the classicist would not care.

4. Half of all jurisdictions still think that agreements to agree are no good.

ii. Agreements to Agree under the U.C.C.

1. § 2-204

a. 1 and 2 are standard contract in fact type clauses.

b. 3 looks at the intent of the parties to see if they wanted to make a contract.  If the court can find an implied remedy it will use it.

2. §2-305

a. If the parties leave the price term open there can still be a contract.  The courts can force a reasonable price if there is no price stated, if they do not agree, or if it is to be fixed based on some standard that is unascertainable.

b. The comments say that agreements to agree are enforceable because the common-law rule is used by powerful to cheat the weaker.

c. If the price term is left open and the parties stated that there would be no agreement until the price term is fixed, then there is no agreement.

d. The more terms a party leaves open, the less likely it was that they intended to make a deal.

3. Restatement § 33 vs. U.C.C. § 2-204
a. The two are almost identical.

b. There are several instances in the Restatement (Second) where the drafters tried to take the U.C.C. and add parts of it to the common-law

c. § 33 would all reliance recovery in situations were there was an agreement to agree

d. The ALI tried to incorporate much of the U.C.C. into the common law; sometimes the courts have accepted it, sometimes not.

4. There is no duty of good faith in negotiations in most jurisdictions.

a. Where the parties have signed a legal document and it embodies a preliminary agreement and it expressly contemplates the completion of a further document, the question is whether the preliminary document is binding.

iii. Expressing intent to be bound.  Arnold Palmer Golf Co. v. Fuqua Industries, Inc.  In this case two parties had signed a memo detailing a proposed joint venture.  All that was left was for the deal to be approved by their respective boards.  At the last minute the defendant pulled out of the deal.  The court held because the memo was complete and because defendant had made it public, it should go forward.
1. Corbin – if two parties express that they intend to be bound without a formal document, then they are bound

2. The Delaware Supreme Court found that the words, “[S]hall make every reasonable effort to agree upon and have prepared as quickly as possible a contract…,” to be binding.

3. A memorandum of intent is a classic type of preliminary agreement.

4. Restatement § 27 – Existence of Contract Where Written Memorial Is Contemplated

a. Manifestations of assent that are in themselves sufficient to conclude a contract will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof; but the circumstances may show that the agreements are preliminary negotiations.  

iv. Agreements to agree and their pricey consequences.  Pennzoil/Texaco.

1. There was an oil boom and companies wanted more oil fields in the country.

2. Pennzoil wanted Getty’s leases for the undeveloped fields

3. Getty announced in a press release that Getty and Pennzoil were going to merge and work together to develop oil resources.

4. Texaco comes into the picture.

5. In mergers, once a company puts themselves up for sale, anyone else can make an offer.

6. Texaco beats the Pennzoil price by $15/share

7. Texaco agrees to indemnify Getty for any claims which Pennzoil makes against Getty.

8. Delaware has a court to equity and the Chancellor does not issue an injunction.

9. Pennzoil sues Texaco for tortious interference.

10. They want to sue for a tort because they can get punitive damages.

11. Pennzoil is a Texas Company and Texaco is Delaware company.

12. The jury returns a verdict for Pennzoil with over $10 billion.

13. Texaco does not want to appeal in Texas because you need to post a bond equal to the damages.  

14. Texaco says it is a violation of due process to have that bond requirement.  

15. The Second Circuit says that it is a violation.  

16. The Supreme Court says that it is not a violation.

17. Texaco then goes into Chapter 11.

IV. The Statute of Frauds

a. General Principles: Scope and Application – Common law
i. Generally

1. It began as a law in England in the 16th century

2. It is less powerful than it was 50 years ago, except in more traditional jurisdictions

3. Restatement § 110

a. The statute of frauds does not make a contract invalid; it simply says that it cannot be enforced without the consent of both parties

b. Applies to contracts that:

i. Have a term of over a year

ii. Wills

iii. Convey land

iv. Answer for the duty of another

v. Is a promise to marry

4. There are also U.C.C. contracts that fall under the statute - § 2-201
a. Sales of goods over $500

b. Contracts for the sale of securities

c. Contracts for the sale of persona property not otherwise covered, to $5000

5. Absent a written, signed memorandum the contract is not enforceable.  But having the written, signed memorandum does not guarantee that the contract will be enforced absent the other requirements of a contract.

a. The statute of frauds is a preliminary defense to the case.  It says that regardless of the merits of the case, the contract cannot be enforced.

6. Tests to apply the statute

a. Does the contract fall within the statute?

b. Is there a signed memorandum?

c. Can it be enforced by the use of another doctrine?

7. Reasons why the statute is weaker than it used to be

a. Before discovery, trials consisted of surprises in terms of witnesses and documents.

i. The rules of evidence limited the type of proof parties could proffer

b. Traditional courts still value it as a way to prevent fraud

i. Conservative courts also say that because it is a statute, not a common law doctrine they should be careful about tinkering with it

c. Courts also tend to not let parties hide behind the statute

ii. Constructing a memorandum.  Crabtree v. Elizabeth Arden Sales Corp.  This case looks at whether a memorandum to satisfy the statute can be constructed from several different documents.  The court held that were there is low chance of fraud and all of the terms are present on the various documents, parol evidence can be entered to connect the documents.
1. Courts disagree over what to do where some of the documents are signed and others are not

a. Some say that the unsigned cannot be counted

i. They base this on belief that the statute can only be satisfied in parol evidence is not used

b. Others say that if there is sufficient connection between the two it can count

i. Parol evidence is allowed to support the claim of a connection

2. There is a chance that there could be fraud with this relaxation of the rules, but that risk is outweighed by the risk of barring honest agreements

3. Courts used to say that lifetime contracts did not fall within the statute because someone could die within a year.  This idea has given way to say that lifetime contracts must be written.

4. Restatement § 134 – The signature to a memorandum may be any symbol made or adopted with an intention, actual or apparent, to authenticate the writing as that of the signer.  This includes letterhead.

5. Restatement § 129 – Action in Reliance; Specific Performance

a. A contract for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the statute if it is established that the party seeking enforcement, in reasonable reliance on the contract and on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can be avoided only by specific enforcement

6. Promissory estoppel and the Statute of Frauds - § 139.  Alaska Democratic Party v. Rice.  Rice left a job on reliance of a promise made by the incoming chair of the Alaska party.  She did not get the job because the state committee did not want her to have it.  The court held that even though there was not memorandum of the agreement, the doctrine of promissory estoppel overrules the Statute of Frauds.
a. Restatement § 139 – Enforcement by Virtue of Action in Reliance
i. The first part is the same as § 90

ii. The second part lists the factors implicit in § 90

1. Because they are listed out, most courts have felt that means that all the factors must be met and if one is missing they might now enforce the promise

2. Factors

a. The availability and adequacy of other remedies, particularly cancellation and restitution – this does not apply here because there was no unjust restitution

b. The definite and substantial character of the action or forbearance in relation to the remedy sought – she gave up a job with someone important

c. The extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence

d. The reasonableness of the action or forbearance

e. The extent to which the action or forbearance was foreseeable by the promisor

b. Authority

i. One question is whether the chair has the ability to hire and fire people.  There is evidence that the chair that hired and fired people on several occasions.

ii. The Party responds that the chair only gets that power when he is the chair and that Wakefield was the chair-elect, so he did not have the right to make the offer.

iii. The court glosses over that decision, perhaps wrongly

iv. The question is also whether the party held Wakefield out as having the ability to make that sort of decision.  If they did, then he had inherent authority.

v. The authority question ties into the reasonableness of her reliance.

c. A minority of courts have rejected § 139 because they fell it is not their role to create an equitable exception to a statute.

d. The court adopts a standard that the evidence must be “clear and convincing”.  That standard is above more likely than not, but lower than beyond a reasonable doubt.

e. The courts have felt that where the statute gives no exceptions they can make some.  Where there are exceptions they are limited to those exceptions.

f. Others think that if there are no listed exceptions that is because the court did not want there to be any exceptions.

b. The Sale of Goods Statute of Frauds: U.C.C. §2-201

i. § 2-201 – Formal Requirements; Statute of Frauds

1. Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indication that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker.  A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph under this paragraph beyond the quantity of good shown in such writing

2. Between merchants in within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received.
3. A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable
a. if the goods are to be specially manufactured for the buyer and are not suitable  for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonable indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or

b. if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contact for sale was made, but the contract is not enforceable under this provision beyond the quantity of good admitted; or

c. with respect to goods for which payment has been made and accepted or which have been received and accepted

ii. § 2-201 in action.  Cohn v. Fisher.  This case shows the court analyzing a deal under the sale of goods statute of frauds.  The court held that a check could constitute a memorandum as it was: signed by the party to be charged; had price and quantity listed.
1. The check may constitute partial performance under § 2-201 (3)(c)

2. There are three ways to hold the contract enforceable

a. § 2-201 (1) – the check constitutes a sufficient written memorandum

b. § 2-201 (3)(b) – Δ’s testimony may constitute an admission of the contract

c. § 2-201 (3)(c) – payment and acceptance of the check may constitute partial performance

3. For the check to meet § 2-201 (1) it must

a. Indicate the contract for sale

b. Be signed by the party charged

c. The quantity term must be expressly stated

iii. The Merchant Exception § 2-201 (2).  Bazak International Corp. v. Mast Industries, Inc.  This case looks at how liberal the merchant’s exception should be construed.  The court held that it should be construed fairly liberally.

1. The Merchant’s Exception - if either party sends a confirmation and the other party does not object within 10 days, then the memo does not have be signed by the party being charged.

2. (1) requires the writing to be “sufficient to indicate” a contract, while (2) calls for a writing “in confirmation of the contract.”

3. There is no reason to hold merchants to a higher standard based on the slight differences in wording

a. Karl Llewellyn agrees

4. (2) recognized the common practice among merchants of entering into oral agreements later confirmed in writing by one of the parties

5. The writing must contain explicit wording of a contract so both parties know they are entering into it

6. The wording of the statute prevents abuse

7. Also, the burden is still on the plaintiff to prove the contract existed

8. What § 2-201 (2) does and does not do

a. It only gets you past the statute of frauds.  It does not determine which terms get in.

i. To see which terms make it in you must look at §2-207.

V. The Meaning of the Agreement: Principles of Interpretation and the Parol Evidence Rule

a. Principles of Interpretation

i. Generally

1. The standard method of interpretation is a modified objective view.

2. If there is a subjective agreement on some terms, then use that definition and use objective methods for the terms for which they disagree.

ii. Common law interpretation.  Joyner v. Adams.  In this case the court was asked to decide what the word developed meant in a contract.  The meaning is ambiguous on its face so there needs to be an subjective determination.  

1. Where one party knows or has reason to know what the other party means by certain language and the other doesn’t, the court will enforce what the innocent party believes it to mean
2. The original decision said that because neither side knew what to think, the defendant should lose because he drafted the term (draftsman rule).

a. The lower court’s theory is only appropriate under adhesion contracts.  Restatement § 206.

3. There is no persuasive evidence so indicate that Adams knew that develop meant all the buildings much be built.

4. Adams said that the trade usage of developed was that a piece of land was ready to be built upon.

5. Parties will sometimes pick an ambiguous word and hope that the issue of what it means won’t come up.  This is known as constructive ambiguity.

6. What the court is really doing here is dropping the rent escalation out of the contract.

7. There could be a case where the ambiguous word is so important that the court would say there was mutual mistake.  If there were work done, then there would be restitution for work done.

iii. Interpretation under the U.C.C.  Frigaliment Importing Co. v. B.N.S. International.  This case dealt with a contract for the shipping of chickens.  There was debate as to what chicken meant in the contract.   

1. F.A.S. – Free Alongside Ship.  It means that the seller’s obligation was to take the goods down to the ship.  Once the goods are next to the ship, the buyer is responsible for the goods.

a. This matters because it changes to burden.  Because the buyer paid before delivery was made, the buyer sues for breach of warranty, placing the burden on the buyer.

b. If the buyer only paid on delivery, the seller would have to sue for payment and he would have the burden.

2. Friendly uses the following framework for his interpretation:

a. Express terms – some courts no longer use this first, but it is often the best place to turn

i. Preliminary negotiation

ii. Reasonable interpretation

b. Course of Performance – how did the parties perform this particular contract

c. Course of Dealing – only applies where the parties have a pattern of conduct under contracts of similar type

d. Trade Usage

3. Express Terms

a. These are seen in the exchange of cables and in the confirmation

b. Both of the express terms use the word chicken in various ways and it is clear that the meaning is ambiguous.

i. This means that Friendly has no problem looking to parol evidence.

c. Friendly notes that it is important that the price of the larger chickens would have meant that defendant would lose money if they supplied young chicken.  It is not a reasonable to expect the defendant to lose money.

4. Course of performance

a. Each party was consistent in their view of what the contract meant.

b. The defendant shipped the chicken it thought that it should have.

c. The plaintiff told the buyer to ship, does that mean that they have waived their right to sue?

i. No, § 1-207 says that a buyer can “under protest” continue to perform and still reserve the right to sue.

ii. Once you accept goods, under most circumstances you cannot throw them back the seller.  That is why the buyer had to file a suit as a breach of contract.

d. Course of dealing

i. Does not apply here because this was their first dealing

e. Trade usage

i. It sometimes seems like courts put a great deal of weight on trade usage, often at the expense of the other considerations.

1. Some accused Llewellyn with secretly raising the importance of trade usage.  The goal of the U.C.C. was to push buyers and sellers towards standard rules and terms to help make dealings more equitable. 

f. What is the standard for determining what the trade usage is?  Under the U.C.C. preponderance of evidence is the rule.  However, before the UCC there was a rule that a new dealer did not have to be held accountable to the trade usage.  The exception was if the phrase in question was so universal and obvious that the other party would have had constructive notice.

5. If seller had had the burden of proof, they might have won, but the burden was on the plaintiff.

iv. Furthering a policy goal through interpretation – insurance contracts.  C & J Fertilizer, Inc. v. Allied Mutual Insurance Co.  This case dealt with the definition of burglary in an insurance contract.  It was clear that plaintiff had been robbed, but the evidence did not match the definition in the contract.  The court held that because insurance contracts are contracts of adhesion, the terms can sometimes be ignored in favor of looking at the reasonable expectations of the policy holder.

1. This is unique to insurance contracts.

2. Many of the principles of resolving conflicts related to contracts came about in a time when the parties were of equal bargaining strength.

a. Slawson – Standard form contracts are about 99% of all contracts made today

b. Williston – the chance of a person being able to change a term in an insurance contract are almost nil

3. It is generally recognized that most people will not read the detailed, cross-referenced, standardized, mass-produced insurance contract

4. The requirement that forms be approved by the commissioner of insurance provides few safeguards

5. There is no true assent to adhesion contracts

6. Reasonable expectations – the objectively reasonable expectations of applicants and intended beneficiaries regarding the terms of insurance contracts will be honored even though painstaking study of the policy provisions would have negated those expectations

7. Parties are not bound to terms that are beyond the range of reasonable expectation

8. Adhesion contract

a. Large difference in bargaining power

b. Pre-printed contract

c. The weaker party is not likely to read the contract

d. Little chance for the weaker party to change the contract

9. Restatement § 211 – Standardized Agreements

a. Except as stated in Subsection (3), where a party to an agreement signs or otherwise manifests assent to a writing and has reason to believe that like writings are regularly used to embody terms of agreements of the same type, he adopts the writing as an integrated agreement with respect to the terms are included in the writing.

b. Such a writing is interpreted wherever reasonable as treating alike all those similarly situated, without regard to their knowledge or understanding of the standard terms of the writing

c. Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement

b. The Parol Evidence Rule

i. Generally

1. The goal behind the rule, to avoid perjured evidence, is the same as the statute of frauds.

2. However, the parol evidence rule applies to all written contracts.

3. This is a rule adopted by the courts, not a statute.

ii. Historical development.  Thompson v. Libby.  The case dealt with the sale of some logs.  The plaintiff wanted a warranty, but the contract stated that there was not one.  The court held that the document was complete and the parol evidence of the warranty could not be entered.

1. Parol contemporaneous evidence is inadmissible to contradict or vary the terms of a valid written instrument

2. The rule is based on the fact that agreements in writing should be controlled by the writing and not by oral evidence

3. Where parties have made a legal agreement, it is assumed that the agreement is complete

4. The exception is when the agreement is clearly incomplete on its face

5. If there is language that indicates that the agreement is complete, then it should be treated as such
6. Objective ambiguity – bringing in uninterested third party evidence to show ambiguity

7. Subjective ambiguity – inquiring what a party thought

iii. Two views of parol evidence – Williston and Corbin
1. Willistonian approach

a. Look at the “four corners” of the document

b. If you are asking for equitable relief, then the rule does not apply

2. Corbinian approach

a. The Second Restatement adopted Corbin’s approach

b. The judge should always hear parol evidence and then determine whether it can come into the evidence at trial

c. The evidence can serve two purposes:

i. Is this agreement fully integrated?  Did the parties intend the document to be the complete deal?  If it is partially integrated it means that the terms on paper are fixed, but there can be other terms not on the paper.  Parol evidence can be entered for the absent terms.

ii. Meaning – Corbinians feel that all evidence which is meant to explain a term can be entered, unless it is totally ridiculous

d. If both parties have evidence which a reasonable juror could believe, then the judge should allow that testimony

e. For a Willistonian a merger clause would have indicated that the contract was fully integrated.  The only parol evidence allowed would have been to clarify the meaning of an objectively ambiguous term.

f. Corbinians believe that no document can be complete on its face, even if there is a merger clause.

g. The Second Restatement gives judges wide discretion to ensure fair dealing.

h. Members of the Law and Economics school dislike the Corbinian approach because it makes things less predictable.

iv. Applying the Corbinian view.  Taylor v. State Farm Mutual Automobile Insurance.  This case is about the proper way to analyze a release.  The plaintiff claims that the release did not give away his right to sue and the defendant claims that it did.  The court held that under the Corbinian view, the release should be interpreted for the plaintiff.

1. There are two steps in a proper analysis

a. The court considers the evidence that is alleged to determine the extent of the integration, illuminate the meaning of the contract language, or demonstrate the parties’ intent

b. The court the finalizes the understanding and uses the parol evidence rule to reject evidence that would vary or contradict the written document

2. A judge has wide discretion in what to consider and what to exclude

3. Even where the words seem clear, the judge should hear evidence because the real meaning might be quite different

4. The ambiguity rule keeps the court from effectively enforcing contracts as the parties meant them to be enforced.
v. Parol Evidence under the U.C.C. - § 2-202.  This case was about whether or not Shell violated its contract with Nanakuli.  The case illustrates the very broad exception to the statute found in the U.C.C.
1. The U.C.C. wants liberal interpretation of commercial usages

2. The U.C.C. can be read as saying that parties are bound by the usage of the place they are, even if it is in a different trade

3. The U.C.C.’s favoring of waiver, as opposed to course of performance, only applies to ambiguous acts

4. Under the UCC the agreement is more than what is written on the paper

5. The parol evidence rule does not apply to performance, usages, and dealings
6. U.C.C. § 2-202 – Final Written Expression; Parol or Extrinsic Evidence
a. Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented

i. by course of dealing or usage of trade or by course of performance

ii. by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement

VI. Implied Terms

a. The Rationale for Implied Terms

i. Historical development.  Wood v. Lucy, Lady Duff-Gordon.  Plaintiff had an exclusive deal to distribute defendant’s goods.  She entered into another agreement and then claimed that they did not have an agreement because he did not agree to do anything as part of the contract.  Cardozo held that it was implied that he would try to sell her goods.

1. The law is beyond formalism and can now look beyond words

2. The exclusive nature of the privilege implies an assumption of certain duties
ii. Implied terms for exclusive dealers in the U.C.C. - § 2-306 (2).  Leibel v. Raynor Manufacturing Co.  Leibel had an oral agreement to be the exclusive distributor of Raynor garage doors in a given area.  Without notice Raynor hired a new dealer.  The court held that he must have notice.

1. U.C.C. § 2-306

a. A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.
b. Subsection (2) implies that the distributor will use its best efforts to distribute the good and for the supplier to use its best efforts to provide goods to distribute

2. This falls under the UCC because it is not a contract for personal services, he is not a commissioned salesman.  

a. He was buying the doors at wholesale prices and then reselling them.  

b. There were some service components of it, but the basis for the deal was the purchase and resale of doors.

3. Because the term of the contract was not stated, that was another problem for the court.  Plaintiff claimed that he needed reasonable notice of termination and defendant claimed that it was an at-will agreement.

a. § 2-309 states that where there is no time provision, there must be notice so that the termination is not unconscionable.

b. The term of the contract is reasonable based on course of dealing and trade usage.

c. The goal is that if the deal is terminated the other party can wrap up its dealing in an orderly way so that it doesn’t seem like a fire sale.

4. Assumptions underlying the UCC default provisions:

a. The parties are rational actors who want to arrive at a deal

b. The parties are of equal bargaining power

c. § 2-308 – place of delivery

d. § 2-310 – time of payment

e. § 2-509 – risk of loss

f. § 2-513 – buyer’s right of inspection

5. U.C.C § 1-102

a. Defines which default provisions you can and cannot opt of.

i. You cannot opt out of good faith.

b. The Implied Obligation of Good Faith

i. Good faith and fair dealing is generally a negative standard.  

ii. The courts define what bad faith would be and say good faith is not doing that.

iii. Kirke La Shelle Co. v. Paul Armstrong Co.  said that parties should not try to get more than the reasonable “fruits of the contract” and they should not keep the other party from getting more than the reasonable “fruits of the contract.”

iv. The refusal to negotiate over disputes can be viewed as bad faith, unless you can show that the other person’s position was unreasonable.  

VII. Avoiding Enforcement: Incapacity and Bargaining Misconduct
a. Minority and Mental Incapacity

i. Restatement § 14  - Infants

1. Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties until the beginning of the day before the person’s eighteenth birthday.

ii. Restatement § 15 – Mental Illness or Defect

1. A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect

a. he is unable to understand in a reasonable manner the nature and consequences of the transaction, or

b. he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition

2. Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under Subsection (1) terminates to the extent that the contract has been so performed as whole or in part or the circumstances have so changed that avoidance would be unjust.  In such case the court may grant relief as justice requires.

iii. Restatement § 16 – Intoxicated Persons

1. A person incurs only voidable contractual duties by entering into a transaction if the other party has reason to know that by reason of intoxication

a. he is unable to understand in a reasonable manner the nature and consequences of the transaction, or

b. he is unable to act in a reasonable manner in relation to the transaction 

b. Duress and Undue Influence

i. Restatement § 174 – When Duress by Physical Compulsion Prevents Formation of Contract

1. If conduct that appears to be a manifestation of assent by a party who does not intend to engage in that conduct is physically compelled by duress, the conduct is not effective as a manifestation of assent

ii. Restatement § 175 – When Duress by Threat Makes a Contract Voidable

1. If a party’s manifestation of assent is induced by an improper threat by the other part that leave the victim no reasonable alternative, the contract is voidable by the victim

2. If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction

iii. Restatement § 176 – Where a Threat is Improper

1. A threat is improper if

a. what is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property

b. what is threatened is criminal prosecution

c. what is threatened is the use of civil process and the threat is made in bad faith

d. the threat is a breach of the duty of good faith and fair dealing under a contract with the recipient

e. A threat is improper if the resulting exchange is not on fair terms, and

f. the threatened act would harm the recipient and would not significantly benefit the party making the threat

g. the effectiveness of the threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or
h. what is threatened is otherwise a use of power for illegitimate ends

iv. Restatement § 177 – When Undue Influence Makes a Contract Voidable

1. Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare.
2. If a party’s manifestation of assent is induced by undue influence by the other party, the contract is voidable the victim

3. If a party’s manifestation of assent is induced by one who is not a party to transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the undue influence either gives value or relies materially on the transaction.
