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Contracts I – checklist 

I.
What is the Claim?
A. 
Seeks damages for Breach of Contract?

B. 
Restitution?
II.
Is there a Basis on which to Enforce the Claim?

A. Is there Consideration for the promise? (Hamer v. Sidway)

1. Was there an exchange? (past/future performance or gifts don’t count)

2. Was there a bargain?

3. Was it an Illusory Promise? (Kirksey v. Kirksey)

4. Are there Implied Terms to act in good faith or make reasonable efforts? (Wood v. Lucy, Mattei v. Hopper)

B.
Is there Reliance on promise?


1.
Equitable Estoppel? (reliance on statement of fact) (Ricketts v. Scothorn)

2. Promissory Estoppel? (§ 90) (Feinberg v. Pfeiffer, Cohen v. Cowles Media Co.)

a. Did D make a promise?

b. Could D reasonably expect P to take an action/forbearance? 

c. Was P’s action induced by (taken in reliance on) the promise? 

d. Is enforcement of promise necessary to prevent injustice?

C. 
Is there a Moral Obligation to enforce promise? (Mills v. Wyman)

1. Is it a special case, e.g. discharged by SOL, bankruptcy, voidable due to infancy?

2. Did D promise to pay money in recognition of material benefit P conferred on D? (Webb v. McGowin, Dementas v. Estate of Tallas)


D.
If all else fails, can P get Restitution?

1. Did D receive Unjust Enrichment at P’s expense?

2. Can D assert the following defenses?

a. P conferred benefit as Volunteer
b. P was an Officious Intermeddler (Cotnam v. Wisdom)

c. P has Other Remedies (Callano v. Oakwood Park Homes)

III.
Was there proper Offer and Acceptance?
A. Did party Assent to be bound?

B. Was there an Offer? (Owen v. Tunison, Fairmount Glass, Lefkowitz)

C. Did the D Terminate the Offer?

a. Expiration?

b. Revocation, or Option Contract? (Dickinson v. Dodds)

c. Did offeror Die? (Earle v. Angell)

d. Rejection, or Counteroffer not in mirror image? (Columbus Rolling-Mill)

D. Was there Acceptance? (Int’l Filter, Carbolic Smoke Ball, Ever-tite)

a. What is the offer?

b. Did the acceptance invite performance or promise?

c. Did the offeree properly perform or promise?

d. Was notice of acceptance required?

e. Was notice given? 

f. Is there Implied Acceptance? (Allied Steel v. Ford Motor Co.)

g. Does Silence constitute Acceptance? (Hobbs v. Massasoit Whip Co.)

· Do previous dealings make silence a sufficient form of acceptance?

· Did the offeror specifically say silence could be acceptance?

E. Liability despite Incomplete Negotiations? (Drennan, Hoffman, Channel)

F. Is there Definiteness? (Varney v. Ditmars, Toys, Inc. v. M. Burlington Co.)


IV.
Are there any Statute of Frauds issues?

A. Is writing and signature of defendant required? 

1. Marriage (not between couple)?

2. Can promise be performed within Year?

a. Early Termination? (not within year) (Coan)

b. Complete Performance? (within year)



3.
Transaction related to Land? Exceptions…

a. Has the land been conveyed?

b. Partial Performance? (Johnson Farms)



4.
Does Executor pay a decedent’s debt out of pocket?



5.
Are Goods > $500 being exchanged? 

6. Has Surety guaranteed someone’s debt? (Langman v. Alumni Ass’n of Uva)

B. Are all of the Essential Terms written?

C. Has the Defendant Signed the contract? (letterhead/logo/initials ok)

D. Has the writing been Lost? (doesn’t matter)

E. Can the person recover in spite of the contract not being written?

1. Can the person recover f/ unjust enrichment? (Restitution)

2. Equitable Estoppel? (D asserts signed writing made, but mistake of fact)

3. Was there Partial Performance?

4. Does Promissory Estoppel apply? (P relied) (Monarco v. Lo Greco)

V.
Are there other reasons to Police the Bargain?  

A. Did P have the Capacity to enter into the contract?

1.
Is he an Infant? 

a. If infant voids contract is he liable f/ Restitution? (is the good available?)

b. Are goods Necessaries if the infant is Emancipated?



2.
Does he have a Mental infirmity?

a. Did P understand substance of contract? (traditional) (Cundick v. Broadbent)

b. Was P able to act reasonably while forming contract, and did other party have notice of defect? (modern) (Ortelere v. Teachers’ Retirement)

B. Does Public Policy outweigh enforcement? (Black Industries, Inc. v. Bush)

C. Promise made under Duress? (external threats don’t matter)

1. Improper threat to commit a tort or crime, or break the contract in bad faith?

2. No Reasonable Alternative?

D. Did either side attempt to Modify the Contract?

1. Pre-Existing Duty Rule apply? (Alaska Packers Ass’n v. Domenico)

2. Mutual Cancellation? (Schwartzreich v. Bauman-Basch)

3. Modern Modification due to changed circumstances? (Watkins & Sons v. Carrig)

E. Was there a Misrepresentation? 

1. Was it Material or Fraudulent, and did the party Justifiably Rely upon it?

2. Was there Active Concealment of a fact?

3. Was there Bare Nondisclosure? (Swinton v. Whitinsville Savings Bank)

a.
Did the D tell a Half Truth? (Kannavos v. Annino)

b.
Does P expect full disclosure because of Confidential Relations? 

F. Was there a Mistake?

1. Mutual Mistake? (Stees v. Leonard, Sherwood v. Walker)


a.
Did promisor bear risk of mistake?

2. Unilateral Mistake?

a. Would enforcement be unconscionable?

b. Was there Non-disclosure of other party who knew of mistake?   

G. Is there an Exculpation Clause as part of an Adhesion Contract?

1. Can language be Strictly Construed against drafter? (Galligan v. Arovich)

2. Did party receive Adequate Notice that he was entering into a contract? (Klar)

3. Would enforcing the contract go against Public Policy (O’Callaghan)

4. Would enforcement be Unconscionable? (Henningson)

VI.
What Remedies are available to P?

A. Are Liquidated Damages provided for in the contract?

1. Are they Unreasonably Large, i.e. a penalty? (Dave Gustafson & Co.)

2. Are they Unconscionably Small? (Henningson)
B. Specific Performance?

1.
Are Damages an Adequate Remedy?

a. Can damages be proven w/ Reasonable Certainty?

b. Availability of Suitable Substitute? (not w/ rare goods)

c. Likelihood Damages will be Collected?

d. Was it breach of contract to sell Land?



2.
Was Bargain Unfair or Grossly Inadequate? (McKinnon v. Benedict, Tuckwiller)



3.
If specific performance appropriate, will it be:

a. Specific Performance?

b. Injunction?

c. Rescission? (restoring to status quo, after P makes restitution)

d. Restitution? 

e. Reformation? (making contract consistent w/ oral agreement)

C. Expectation Damages? (P always entitled) (Sullivan v. O’Connor)

1. Loss in value + other loss – costs avoided – other loss avoided
2. Can D claim the following Limitations? 


a.
Avoidability?  Did P…

· Cease Performance? (Luten)

· Make Reasonable efforts to make Comparable arrangements? (Parker)

· Claim Constructive Service? 

b. Incomplete or Defective Performance?

· Loss in value to P (ideal but hard to figure).  

· Loss in market value (always possible).  (Peevyhouse)

· Cost to remedy.  Is it grossly disproportionate to loss in value to P? (Jacob & Youngs v. Kent, Groves)

c. Unforeseeability?  (Hadley v. Baxendale)

· Ordinary Circumstances?

· Special Circumstances, and Notice given to D?

d. Uncertainty? Does P show…

· Fact of Loss? (Collatz)

· Extent of Loss? (Fera) (extrapolating past performance)

· Value of Loss?
D. Reliance Damages? (where P would be if contract never made)

E. Restitution Damages? (where P bestowed benefit on D)

F. Nominal Dam
ages? ($1 or 6 cents)
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