CASES
Karl Llewellyn drafted significant portions of UCC designed to accommodate intra-state commercial transactions consistent with business practice.

Williston viewed the law as a corpus from which abstract rules needed to be selected.

Corbin viewed the law as a set of individual rulings which had to be culled in order to find “working rules.”

UN Convention on International Sale of Goods (CISG) like UCC applies to goods and is enforceable by treaty, but unlike UCC doesn’t apply to consumer transactions.
Statute of Frauds
Crabtree v. Elizabeth Arden – P could recover using several writings under R2 132.

Alaska Democratic Party v. Rice – No written memorandum, but R2 139 allows promissory etoppel by clear and convincing evidence.
Owens – corporate logo/letterhead as sufficient signature.

Rosenfeld – authorized signature in crayon.

Some authorize handwriting as unique enough to indicate signature.

To determine if documents relate to the same matter one must examine them on their face (not bring in extrinsic evidence).

If memo existed but destroyed or lost, hearing could verify this.

Testifying under oath to an oral agreement could meet SOF.

Sale of Goods Statute of Frauds
Quantity, description, and signature are sufficient.  Price not necessary.

“Signature” of the record quite broad.

139-type promissory etoppel might be applied under 2-201(2) [hotly debated].

2-201(1) and 2-201(2) should have the same standards for determining what writing “is sufficient to indicate” or “in confirmation of” a contract.

Court does not require explicit words or references to a contract, as long as they afford a “basis for believing they reflect a real transaction.”

You must examine a document on its face to determine if it qualifies as a record of contract (no parol evidence).

Some say that a signed offer, orally accepted, can enforce a contract under 2-201(1).

Existence of offer would not qualify under 2-201(2).
Under 2-201(2) one must clearly say deal is off, not just suggest new terms.
Farmers might be merchants under 2-201(2) only.
CISG has no SOF and can be used to enforce oral agreements in international contexts.
Cohn v. Fisher – D provided P with signed check for boat.  Negotiations broke down.  Check was record of agreement, D admitted contract under oath, D made partial payment.

Bazak v. Mast Industries – P’s POs (though they state “this is not an offer”) still qualify under 2-201(2) because of the context of using them as buyer.
Agreement OR Agreement to Agree
Walker v. Keith – P exercised option to extend lease, couldn’t determine price with D.  Leaving terms for future assessment without providing method – no contract.

Cassinari – Other factors (wrongful eviction) can impel enforcement.
Oglebay Norton v. Armco Parties set two methods for establishing price.  Court set price for one year, and ordered continuation of negotiation for future years.

Quake Construction v. American Airlines – Preliminary agreement left terms open, but still enforceable since it encouraged P to start work.

Pennzoil v. Getty Oil – created an agreement in principle but D shopped around.  Damages awarded for violating good faith to bargain.

Promissory estoppel can be applied for intermediary promises.
Ray v. Eurice Bros. – Judge assesses intention to be bound with objective theory.  One’s actions are to be judged on their face.  D is bound to contract.  Mistake not valid.
Lucy v. Zehmer (Leonard v. Pepsico) – contract enforced though seller was joking.

Park 100 v. Kartes – Contract is null because D signed under fraud of P.
Power of Agents to Bind Their Principals:  Actual Authority:  Express – direct instructions to do something; Implied – implied from express authority to carry out general plan.  Principal does not object to something it knows about; Inherent – generally conveyed with the office.  Apparent Authority – No actual authority but principal holds out agent to appear to have authority which third parties would believe.  Ratification – Authorization after the fact by not objecting.  Estoppel – Allowing something but reserving the right to stop it later could cause people to act in reliance.
Was the offer held open or relied upon?
An offer is revocable until accepted even if it expressly states it cannot be revoked, unless consideration or reasonable reliance leaves it open.

James Baird v. Gimbel Bros. – sub-K case, D not liable to P because it could revoke offer before acceptance formally presented.  Estoppel not relevant here.
Drennan v. Star Paving – Similar situation to Baird, but court uses R2 90 or 45 to enforce the agreement.  87(2) updates these cases.
Bidding Statutes:  Some states have enacted legislation to protects subs from bid shopping.  Absent such a statute, a sub would be bound for a reasonable time, while the general could shop around, although doing so (according to Drennan) would release sub from its obligation.
Berryman v. Kmoch – P not bound by option contract since D didn’t pay consideration.  P had no reason to know D would rely on option.

Pop’s Cones v. Resorts – D bound by R2 90 for promises it made that P relied upon.
Hoffman illustration in R2 90.  For PE complete and full promise not necessary.  The more open-ended promises, the more likely out of pocket costs only.  The more specific the promise, the more likely a promise will be enforced.

Which Terms or Offer was accepted?
Cobaugh v. Klick-Lewis – Was the sign on the golf course a legally binding offer?  Did they make a binding contract (consideration) which could be enforced?  Is the contract legal or is it gambling (“element of chance” “consideration,” and “reward”)?

Longeran v. Scolnick – D puts ad for land in paper and responds to P’s inquiries generally.  Before P accepts the offer, D sells the land to someone else.

Izadi v. Machado Ford – Misleading ad still binding contract [though ads are usually considered invitations for offers].

Normile v. Miller – P not bound by option clause in D’s original offer in house sale.

Petterson v. Pattberg – P attempts to complete unilateral contract, but D rejects offer with P at the door [outdated by R2 45].

Cook v. Coldwell – P collected bonus since already completed “substantial part” [R2 45]

Princess Cruises v. G.E. – D was providing services, not goods.  D provided counteroffer under R2 59.  P implied acceptance under R2 19.  D’s contract rules.
Hill v. Gateway – P ordered computer by phone.  Arriving with additional terms D must accept or return computer.  Court sides for D.

Klocek v. Gateway – P claims D induced him to purchase computers with false promises of technical support.  Nothing in 2-207 precludes application in cases with only one form.
Does the Contract have Consideration?

Cobaugh v. Klick-Lewis – Was the sign on the golf course a legally binding offer?  Did they make a binding contract (consideration) which could be enforced?  Is the contract legal or is it gambling (“element of chance” “consideration,” and “reward”)?
Hamer v. Sidway – P promised $ for not smoking, drinking deemed consideration.
Baehr v. Penn-O-Tex Oil – P leased gas stations to D who promised to pay.  Contract not valid because P delaying law-suit not considered forbearance.

Dougherty v. Salt – 3K promise from aunt lacked consideration.

Batsakis v. Demotsis – D borrowed $25 during WWII for 2K still valid contract.

Plowman v. Indian Refining – Ds promised pensions to Ps.  Past and Moral consideration not binding.
Promissory Estoppel & Restitution

Kirksey v. Kirksey – P moved to bother-in-law’s land, then kicked out.  No recovery.
Greiner v. Greiner – Similar to Kirksey.  Detriment is not giving up previous house, but having to leave land he improved.  Under R1 90 P recovers.
Ricketts v. Scothorn – Promise by D to pay P to not work honored because P relied.
Equitable estoppel – reliance via misstatement of facts by the D (i.e. bank teller).
Allegheny College v. Chautauqua Bank – estoppel not necessary for bilateral contract when D promised to pay scholarship and P advertised it in D’s name.

Congregation Kadimah v. DeLeo – P did not rely in putting line in budget for D funds.
Katz v. Danny Dare – P recovers because he quit in reliance of pension plan.

Implied in fact contract – one can assume a contract based on action.

Implied in law contract – P relies on unjust enrichment claim.

Credit Bureau Enterprises v. Pelo – D refused to pay for hospital treatment.  One cannot receive benefits without making compensation for them.
Watts v. Watts – P trying to recover for equitable share of wealth, not just value of services from nonmarital partner.  [Ultimately she only recovers the latter.]
Marvin – P recovers under palimony (equitable separation of property even if partners are not “officially” married).

Intra-family Medical Care – presumed gratuitous, but presumption can be overcome where unusual care or “clear and convincing evidence” of express contract (rest. only!).

Wills v. Wyman – D father not responsible for son’s “necessaries” since: son is adult; promise by D made after the fact.
Webb v. McGowin – First (unwitting) application of promissory restitution.  Boss D promised $ to P when P saved D from falling wood.
Contract Interpretation and Parol Evidence
Latent (extrinsic) ambiguity evidence must show specific term is ambiguous; it cannot simply show parties intended something different from what was incorporated into the contract.  Alternative meaning that a party seeks to ascribe must be reasonable.

Raffles (“Peerless Case”) – subjective approach
Joyner v. Adams – P and D had different meanings for “preparing a building.”  Drafter’s provision not applied since parties equal.  Case remanded to determine who responsible.  [Appeal for D under 201(2)(b) and 202(3)(b).]

Frigaliment v. BNS International – Debate if chicken means “young chicken” or “stewing chicken.”  Court looks to express terms contract, price, preliminary negotiations and reasonable interpretation, course of performance, and trade usage.

C&J Fertilizer v. Allied Mutual – Dispute over “burglary” definition in insurance adhesion contract.  Reasonable expectations allows rejection of certain terms.

Parol evidence prevents one party from introducing extrinsic evidence not contained in the written agreement offered to supplement or contradict the written agreement.  It can still be rejected as not credible by factfinder even if admitted.

Thompson v. Libby – Parol evidence only allowed where contract appear incomplete or isn’t whole agreement; not allowed to contradict, but only to “aid or uphold” contract.

AM International – Posner (Williston) only allowed objective evidence – trade usage, experts, dictionary, etc. – to interpret integrated agreements.
Merger clause - Anything within four corners of the document would only be permitted (Williston).

Modern (Corbin) view – even with merger clause, must look outside the document(s) to understand parties’ meaning.

Taylor v. State Farm Insurance – Parol evidence allowed to interpret meaning showing D improperly failed to settle P claims, though P signed a release.  Asserted (subjective) interpretation must be a reasonable alternative.
Promissory estoppel creeping into parol evidence holding that doctrine does not bar extrinsic evidence that P detrimentally relied on promises not in a written agreement.
Nanakuli v. Shell Oil – Was price-protection a term of the contract?  Trade usage and course of performance used, despite that they contradict, rather than supplement, express terms (aggressive application of 2-202).

1.  Is agreement written?

2.  Is it completely or partially integrated?

3.  If complete, only explanations of meaning are allowed.

4.  If partial consistent additional terms are allowed.

Implied Terms & Good Faith
Output contracts were unenforceable under common-law for lack of consideration (DuPont where after 6 years as exclusive distributor no obligations by D).

Wood v. Lady Duff-Gordon – P had exclusive right to D clothing endorsements.  D says no contract since P did not promise to use reasonable efforts, but this can be implied.

Leibel v. Raynor – P and D entered oral agreement for exclusive dealer-distributor relationship for indefinite duration.  P claims entitled to “reasonable notice” to terminate.  UCC applies.  Good faith requires termination of contract be provided with “reasonable time” especially where dealer made substantial investment in reliance on agreement.

Requirements Contracts – consideration to present option of buying all or no products from seller.
Empire Gas – Posner discounts 2-306 allowing cut to low production as long as there was a plausible good faith reason for doing so.

Good faith = not bad faith which can include:

· seller concealing a defect in what he is selling

· builder performing most, but deviating from specifications in some areas.

· Contractor openly abusing bargaining power to get an increase in price.

· Hiring a broker and then preventing him from closing the deal

· Lack of diligence in mitigating the other party’s damages

· Arbitrarily terminating a contract

· Adopting an overreaching interpretation of a contract
· Harassing the other party for repeated assurances of performance

Locke v. Warner Bros. – Warner agreed to “pay or play” arrangement with Locke but no intention of even considering Locke was breach of contract.

Employment Rights – At-will doctrine has survived, though promissory estoppel, explicit statements in the handbook, and public policy (company asking you to commit perjury) can impose duty of good faith.

Warranties – moved away from caveat emptor 

Duress & Undue Influence
Selma – Posner rules that just because one party is stronger than the other doesn’t necessarily mean that they put the other party in dire straits financially.

Totem Marine v. Alyeska – Several foul-ups in contract implementation.  P signed contract accepting lower payment under threat of bankruptcy was duress.
Odorizzi – P forced to give up teacher job because of homosexuality.  Made decision under undue influence but not duress.
Goldman – undue influence from fiduciary relationship in convincing elderly client to sell property at low price.

RESTATEMENTS

1.  Is this UCC or Restatement?

2.  Does Statute of Frauds apply?

3.  Was there an agreement OR an agreement to agree (27, 33)?

4.  Was the offer held open or relied upon?

5.  Which offer/counter-offer was accepted?

6.  Does the Contract have Consideration?

7.  Is there Promissory Estoppel, Restitution, or Promissory Restitution?

8.  Is there a debate in the meaning of terms?

9.  Is there extrinsic evidence?

10.  Are there Implied Terms or Good Faith?
11.  Was there Incapacity or Coercion?
Does Statute of Frauds apply?
Chapter 5 – The Statute of Frauds (must ALSO prove existence and terms of contract)
110: SOF applies to the contract: of an executor; answering for another; made in consideration of marriage; sale of interest in land; more than one year.

129: SOF waived for land, if the other party has changed its position, and in reliance on the contract injustice can be avoided only by specific enforcement [part-performance].

130: One Year Clause – until one party completes his performance.

SOF contracts must be 1 year and 1 day (judged by time of overall contract).

A contract that can be (but isn’t) performed in one year not subject to SOF.
Contract with explicit right to terminate in less than one year is outside SOF.

Lifetime contracts not traditionally subject to SOF (but minority against this).

131: SOF satisfied by any signed writing of the other party which: reasonably identifies SM; indicates a contract has been made; and states essential terms with “reasonable certainty.”
132: Several Writings are allowed if one is signed, and others refer to same transaction.

133: Memorandum not made as such is allowed (even if created after agreement).

(A and B enter an oral agreement, and B writes and signs a letter to C which he never sends; A offers written terms of agreement which B accepts orally; A and B agree orally, and later A breaks contract in writing.)

134: Signature – any symbol with actual or apparent intention to authenticate.

139: (1) Promissory estoppel despite violating SOF as justice requires.  (2) justice by enforcing contract measured by: other remedies (cancellation or restitution); substantial character of forbearance; clear and convincing evidence of the promise; reasonableness of forbearance; was forbearance foreseeable by promisor.

144: Only a party to the contract can assert it is unenforceable under SOF.

150: If parties agree to drop a condition of an agreement, but going back to original terms would be unjust (from reliance) SOF does not prevent enforcement of later agreement.

Was there an Agreement OR an Agreement to agree?
3.2 – Manifestation of Assent in General

17: Formation of a contract requires a bargain manifesting mutual assent.

19(1): Manifestation of assent – made by written or spoken words, other acts or failure to act.  [Last-shot rule:  accepting counteroffer by lack of objection.]

20: Misunderstanding of mutual assent – not binding if both or neither party knows difference of meaning.  It is binding if one party knows (or has reason to know) of the different meaning and the other party does not know (or have reason to know).
21: Only manifestation of intention matters

2: Promise – manifestation of intention to act [commitment not just present intention].

22: Mutual assent still present even when clear offer and acceptance not present.

3.3 – Making of Offers
24: Definition of an Offer – Other’s assent to the bargain is invited and will conclude it.
25: Option Contracts limits the promisor’s power to revoke an offer.  [An option must be supported by “valuable consideration.”]
26: Preliminary Negotiations – Not an offer if other party knows (or has reason to know) that bargain not concluded until further manifestation of assent.

27: Written Memorial – Manifestation of assent [written or not] can conclude a contract even if parties intend to make a written contract also.

32: Promise or Performance – When in doubt, an offer can be accepted by promise to perform or performance of offer’s requested action.

33: Certainty – Terms of the contract must be certain, that is provide basis for determining a breach.  Leaving terms open may show that manifestation of assent not intended to be an offer or acceptance.

Was the offer held open or relied upon?
3.4 – Duration of Acceptance

36: Termination of Acceptance – by: rejection or counter-offer; lapse of time; revocation by offeror; death/incapacity of either party; the non-occurrence of any condition of acceptance.
38: Rejection – by offeree terminates power of acceptance unless offeror says otherwise.  Offeree’s qualified non-acceptance is not a rejection.

39: Counter-offers – considered rejection unless offeror or offeree’s counter-offer indicates otherwise.

40: Mail – rejection/counter-offer by mail does not terminate offer until received.  If acceptance also sent, whichever arrives first is honored.  [Mailbox rule – acceptance is valid on date it is sent.]
43: Indirect Communication of Revocation – Offer revoked when offeree learns of actions by offeror contrary to intention to enter into a contract.

45: Unilateral Contract – created when offeree completes or has begun the relevant performance.  [Then becomes an option contract, but still conditional on completion.]

87: Option Contract: option contract offer is binding if: [in writing and consideration in exchange for offer]; or offeror should reasonably expect to induce action/forbearance before acceptance, and does induce; or by statute.

Which offer/counter-offer was accepted?
3.5 – Acceptance of Offers

50: Acceptance – manifestation of assent of complete promise or part performance.

58: Complying with Offer – Acceptance must comply with requirements of the offer’s promise or performance.
59: Qualified Acceptance – is really a counter-offer.  [Mirror-image rule – prevents one from accepting the terms of the original offer.]

60: Manner of Acceptance – If time, place, or manner of acceptance are indicated they must be complied with for full acceptance.

63: When Acceptance Takes Effect – whenever it leaves the offeree (if made in a manner invited by an offer); but options contract judged by when received by offeror.

69: Acceptance by Silence – silence indicates acceptance only: if offeree then derives benefit; parties agree silence is acceptance; previous dealings make it reasonable to believe.  Offeree can also be bound by acting as if property is not offeror’s.
Does the Contract have Consideration?
4.1 – Consideration

71: Consideration requires bargained exchange of promise or performance (act, forbearance, or change of legal relation).  (4) can be performed by 3rd party.
73: Performance of Legal Duty is not Consideration unless changed in some way.
74: Forbearance that is invalid not consideration unless doubt is of facts or law, or forbearing party believes it valid.  Surrendering claim not asserted still consideration.
77: Illusory Promise – Promise not consideration if promisor reserves choice of alternative performance, unless all alternatives are consideration or events would eliminate alternatives that are not consideration.
79: Gain, equivalence in values exchanged, or “mutuality of obligation” (both parties must be bound or neither is bound) not required if consideration otherwise met.

81: Consideration still valid even if that bargained-for is not the only reason for entering into the contract.
Is there Promissory Estoppel, Restitution, or Promissory Restitution?
4.2 – Contracts without Consideration

82: Promise to pay SOL Debt – still enforceable if it would be binding but for SOL and debtor waives SOL, claims to pay debt, or makes part payment.
83: Promise to pay Bankruptcy Debt – is binding by an express promise.

84: Promise to Perform a duty despite Non-occurrence of a Condition – (1) still binding unless: condition was material part of exchange, or uncertainty of condition was risk assumed by promisor.  (2) A promisor can reinstate conditionality of duty if condition is under promisee’s control and doing so is reasonable.
86: Promise for Benefit Received: binding as necessary to prevent injustice unless: benefit is gratuitous, or value is disproportionate to benefit (“material benefit rule”).

89: Promise modifying a duty under contract not fully-performed is binding – if fair and equitable, or to the extent that justice requires per change in reliance on promise.
90: Promissory Estoppel – promise which promisor reasonably expects to induce action/forbearance, and does so, binding if injustice avoided only by enforcement of promise.  (Remedy is as justice requires.)  Charitable subscriptions clause not enforced.
16.4 – Restitution

[ALSO see 69(1)(a) on acceptance by silence.]

1.  P has conferred benefit on D which he did not intend to make a gift (thought he would be compensated).  [370]

2.  D receives and keeps the benefit with some actual or constructive knowledge (sometimes this happens without being able to communicate with D).

3.  If D keeps the benefit it is unjust enrichment.

116: Emergency Care (Only professionals are allowed to recover)
Restitution will be required though recipient did not request or voluntarily consent if:

1.  person providing service acted un-aggressively but with intent to charge, and

2.  things or services necessary to prevent serious bodily harm, and

3.  person supplying had no reason to know other would not consent, and

4.  impossible for other to give consent (or youth or mental incapacity).

117: Preservation of Another’s Property
A person acting without the other’s knowledge and has preserved property from damage or destruction is entitled to restitution for services rendered or expenditures incurred if:

1.  he was in lawful possession or took lawful possession of the item(s) at hand, and

2.  it was reasonably necessary that the services would be provided before it was able to communicate with the owner via reasonable means, and

3.  he had no reason to believe that the owner did not want him to so act, and

4.  he intended to charge for such services or to retain the things as his own if the owner could not be found, or disowned the items, and

5.  the things have been accepted by the owner

371: Measure of Restitution – either by reasonable value of services, or to extent property increased in value (“wealth enhancement”).
373: Restitution When Other Party is in Breach – injured party entitled to restitution for benefit conferred on other party by way of part performance or reliance.
374: Restitution in Favor of Party in Breach – party in breach entitled to restitution for benefit conferred in excess of loss caused by his own breach.
375: Restitution for Statute of Frauds – Not barred from restitution if contract is otherwise unenforceable because of SOF.

376: Restitution for Voidable Contract – restitution still available for benefit conferred if contract was voided from lack of capacity, mistake, duress, undue influence, etc.

377: Party still entitled to restitution if he conferred benefit, though duty of performance or occurrence of a condition did not arise.

384: Requirement that Party Seeking Restitution Return Benefit
Is there a debate in the meaning of terms?
Chapter 9 – Scope of Contractual Obligations

201: Whose meaning prevails (1)  Where the parties attached the same meaning, it is interpreted in accordance with that definition. (2)  If different meanings, you use the one attached by one of the parties at the time the contract was made: (A) if one knew the meaning of the other (but not vice versa) you use the one that did not know the other’s meaning; (B) if one party had reason to know of the other party’s meaning (but not vice versa) you use the one that did not have reason to know the other’s meaning.
(3)  Unless otherwise stated neither party is bound by the meaning of the other.

202: Rules in aid of interpretation:
(1) Words and conduct interpreted in light of all the circumstances.  If the principal apparent purpose of the parties is ascertainable it has great weight.

[General term with a specific one only includes things that are alike (i.e. “cattle, hogs, and other animals” would not include the house-dog.)  Other items though similar in kind are excluded.  (i.e. “cattle and hogs” would not also include sheep.)]

(2) A writing is interpreted as a whole and writings that form part of the same transaction interpreted together.

(3) Unless otherwise stated (a) where language has generally prevailing meaning, it is interpreted in that way. (b) technical terms given technical meaning when used such.

(4) Any course of performance accepted or acquiesced without objection is given “great weight” in interpretation.

(5) Manifestations of intention interpreted as consistent with each other and with course of performance, course of dealing, and trade usage when possible.

203: Standards of Preference in interpretation
(a) also states that an interpretation that makes an agreement “reasonable, lawful, and effective” is preferred to one that does the opposite. (b) hierarchy with express terms, course of performance, course of dealing, and trade usage. (c) specific terms given more weight than general language. (d) separately negotiated or added terms are given greater weight than standard or non-negotiated terms.  [(i.e. if a contract states “you will not be liable” and then says “you are liable for the brakes” the latter expression is held by).  Handwritten or typed provision control over printed ones.]

207: A meaning that serves the Public Interest is generally preferred.

204: Court supplies a term with “reasonable” meaning when parties must proceed.
206: Draftsman Clause – If there is doubt about a term’s meaning, the party who made the offer and caused the ambiguity would be held liable.

211(3): Adhesion Contracts – If drafter has reason to think other party would not accept a term, it is not part of the agreement.  (Reasonable Expectations; C&J Fertilizer).
Is there extrinsic evidence?
209: Integrated Agreements – writing constituting “final expression” of one or more terms unless established by other evidence.  Determined prior to interpretation or parol evidence.
210: Completely and Partially Integrated Agreements – “Complete and exclusive statement” of agreement.  Determined prior to interpretation or parol evidence.

213: Parol Evidence – (1) Binding integrated agreement discharges prior agreements inconsistent with them.  (2) Binding completed agreement discharges prior agreements within its scope.  (3) Non-binding agreement does not discharge a prior agreement, but may be effective to render inoperative a term that would have been part of the agreement.
214: Evidence of prior or contemporaneous agreements – admissible in evidence to establish (a) whether writing is integrated (b) whether complete or partial integration (c) meaning of the writing (d) fraud, duress, lack of consideration or other invalidating cause (e) grounds for denying or granting specific performance or other remedy (inadvertently omitted by note taker only shown by clear and convincing evidence).
215: Contradiction of Integrated Terms is not allowed for partial or completely integrated contracts.
216: Evidence of consistent additional terms is admissible to supplement an integrated agreement unless the agreement was completely integrated.
Are there Implied Terms or Good Faith?

204: Court supplies a term with “reasonable” meaning when parties must proceed.
205: Every contract imposes on each party duty of good faith and fair dealing in its performance and enforcement [and not until then].

228: Satisfaction of the Obligor as a Condition – where possible to determine if someone in obligor’s position would be reasonably satisfied, [objective] interpretation is preferred under which obligor would be satisfied.
Was there Incapacity or Coercion?
Chapter 2 – Parties and Capacity

14:  Infants – incur only voidable contracts to 18 when they can affirm.  Failing to do so implies consent.  Still liable for necessaries (food, shelter, medical) and destroying a good or lying about age.  Some think minors must pay for use of all products.

15:  Mental Illness or Defect
(1)(a) – cognitive test one cannot understand nature and consequences of transaction.

(1)(b) – volitional test one cannot act in a reasonable manner but other person must know of impairment.
16: Intoxicated Persons – only voidable if other person know drunk doesn’t understand.

Chapter 7 – Duress and Undue Influence

161: Non-Disclosure Is an Assertion
174: Physical Duress is not effective as a manifestation of assent.
175: Duress by Threat – (1) if the other party induces assent by improper threat that leaves “no reasonable alternative,” contract is voidable.  (2) If 3rd party induces assent, contract is voidable unless other party without knowing of duress relies on the contract.
176:  Improper Threat – (1) a crime, a tort, criminal prosecution, bad faith use of civil process, breach of good faith and fair dealing.  (2) If exchange is not on fair terms, and (a) would harm recipient and not benefit threatener (b) effectiveness of threat is increased by prior unfair dealing, or (c) threat is otherwise use of power for illegitimate ends.
177:  Undue Influence [Highly subjective test] – Unfair persuasion by domination or virtue of the relationship makes contract voidable.  If 3rd party induces assent, contract is voidable unless other party without knowing of undue influence relies on the contract.

Undue Influence Factors – Over-persuasion by unusual time or place; immediacy in finishing contract; multiple persuaders; absence of third party advisers (i.e. a lawyer).
178: Promise Unenforceable on public policy grounds – if significant policy reasons to do so.  [If X promised to make a memorandum but did not, Y could hold X accountable.]

UCC
1.  Is this UCC or Restatement?

2.  Does Statute of Frauds apply?

3.  Was there an agreement OR an agreement to agree?

4.  Was there a firm offer?

5.  Which terms were agreed to?

(6.  Does the Contract have Consideration?)
(7.  Is there Promissory Estoppel, Restitution, or Promissory Restitution?)

8.  Is there a debate in the meaning of terms?

9.  Is there extrinsic evidence?

10.  Are there Implied Terms or Good Faith?

11.  Was there Incapacity or Coercion?

Is this UCC or Restatement?

2-104(2): “Merchant” is a person that deals in goods of the kind, is held out having special knowledge or skill, or one who uses an agent with such knowledge.
2-103(L): “Goods” are all things that are movable and tangible and includes future goods, animals, and harvestable crops.  It does not include information, money, securities, real estate or its fixtures (i.e. plumbing), choses in action (i.e. right to bring lawsuits), copyrights, or trademarks.  [Princess Cruises assesses language of contract; business of supplier; intrinsic worth of materials.  Predominant Factors test.]

Does Statute of Frauds apply?

2-201: Statute of Frauds (must ALSO prove existence and terms of contract)
(1) 5K is threshold at which one needs “some record sufficient to indicate a contract has been made” signed by other party.  A record is not insufficient if it lacks or incorrectly states a term.  However, only quantity of goods shown in the record qualifies.

(2) If a merchant sends to another merchant confirmation of a contract, in a reasonable time, and the party receiving has reason to know contents, this satisfies written record unless objection sent in 10 days.

(3) Contract still enforceable without written record if: the goods were manufactured specially; if one party admits under oath a contract for sale was made; for those goods for which payment was made and accepted.

(4) One year clause not applicable.

Was there an agreement OR an agreement to agree?
1-201(3): Agreement, distinguished from contract, means bargain of the parties in fact, found in their language or inferred by course of performance/dealing or trade usage.

1-207: Reserved Rights – you can perform under reserved rights to bring a claim later because a contract was not complied with.

2-204(1): Contract is made by showing agreement, including: offer and acceptance, conduct indicating existence of contract, interaction of electronic agents.
(2): Agreement found even if exact moment of making it is unclear.

(3): Open terms don’t invalidate contract for sale if there is reasonably certain basis for appropriate remedy.

2-305: Open Price Term
(1) Parties can conclude contract though price is not settled.  Price is reasonable at delivery if: nothing said about it, parties fail to agree, price is fixed by market standards.

(2) A price left to be fixed by buyer or seller must be done with good faith.

(3) When price fails to be fixed by failure of one party, other party can fix a price or cancel the contract.

(4) If parties intend not to be bound unless fixing price, and can’t do so - no contract.  Parties must return goods/money (if they can’t goods must be paid “reasonable value”).

Was there a firm offer?
2-205: Firm Offers
An offer by a merchant to buy or sell goods in a signed record which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event for more than three months (90 days); but any such assurance supplied by the offeree must be signed separately by the offeror.  [PE might also be applied per 1-103, though unresolved.]
Which terms were agreed to?

2-206: Offer and Acceptance in Formation of Contract
Unless otherwise “unambiguously” indicated:

1(a):  An offer invites acceptance in any manner reasonable in the circumstances.

1(b):  An offer/order invites acceptance by prompt promise to ship goods, or by the prompt shipment of conforming or non-conforming goods.  Shipment of the latter does not constitute acceptance if the seller informs the buyer that shipment is offered only as “an accommodation” to the buyer.

2: When the beginning of requested performance is a reasonable mode of acceptance, an offeror not notified of acceptance within a reasonable time may treat the offer as having lapsed.

3: A definite expression of acceptance operates as acceptance even when it contains terms additional to the offer.  [The mirror-image rule is rejected, but it must clearly be an acceptance and not indeed a rejection of the original offer, and a counter-offer.]

2-207: Terms of Contract; Effect of Confirmation
If (i) conduct by both parties establishes a contract (despite no record) or (ii) contract formed by offer and acceptance or (iii) contract confirmed by a record that contains additional terms: then the terms of the contract subject to section 2-202 are:

A. terms in the records of both parties
B. terms whether in the record or not to which both parties agree, and

C. terms supplied under UCC [gap-filler terms or default terms].

A. No preference is given to the first or last form.  Could have only one form.

B. Insisting other side recognize terms will prevent a contract from being formed.

C. Agreeing to one term does not imply agreement to all terms!
D. Court has discretion to decide whether a party “agreed” to other party’s terms.

E. Performance alone is not necessarily agreement to other’s terms, by one that sent or will send its own record.

F. Performance after an original agreement will not normally mean agreement to terms in other’s record.

G. If one party responds to other’s offer by acting without giving its own terms, it is normally assumed to have accepted other party’s terms.

H. A court might find nonverbal agreement to additional or different terms that appear in only one record.

I. In a rare case terms in the records of both parties might not become part of the contract.

J. “Agreement” may include terms from course of performance, course of dealing, or usage of trade.

K. Repeated use of a term or repeated failure to object to a term is not sufficient in itself to establish it.

L. No opinion about shrink-wrap.

2-209: Modifications
(1) An agreement to modification needs no consideration to be binding.

(2) An agreement that states it can’t be modified except by signed record, indeed must be presented by the merchant and signed by the other party.

(3) Statute of frauds must be satisfied if contract as modified is within its provisions.

(4) An attempt at modification does not qualify under (2) or (3) it can operate as a waiver.

(5) A party that made a waiver may retract it by reasonable notification unless unjust in view of reliance on the waiver.

1-201(37): “Signed” includes using any symbol executed or adopted with present intention to adopt or accept a writing.

2-211: Electronic contracts, records, and signatures are legally recognized.

2-212: Electronic signature attributed if person willfully sent it.
2-213: Electronic Communication still has legal effect if sent but not received.  In itself, content sent does not necessarily correspond to content received.

2-601: Buyer’s Right on Improper Delivery to reject or accept the whole, or accept any commercial unit(s) and rejected the rest.

2-602: Manner and Effect of Rejection
2-609: Assurance of Performance – You may ask for certainty that someone can perform.  A negative response is a repudiation of the contract.

2-509: Risk of Loss in the Absence of Breach

2-513: Buyer’s Right to Inspection of Goods

Is there a debate in the meaning of terms?

1-205: Reasonable time depends on nature, purpose, circumstances of action.  Seasonable time is within time agreed, or within reasonable time.
1-303: (e) Terms construed as consistent whenever reasonable.  Otherwise there is a hierarchy of terms – Express Terms (oral or written); (a) Course of Performance (repeated instances of performance on a particular transaction, i.e. time for payment after shipment, under this contract); Course of Dealing (same as course of performance but on previous contracts); Trade Usage (general standards of the trade – “regularity of observance in a place, vocation, or trade” must be proved as facts.  If in trade code, interpretation is question of law).  (f) Course of performance relevant to show waiver or modification of any term inconsistent with course of performance [2-209].  (g) Evidence of usage of trade must be notified to other party.

Is there extrinsic evidence?

2-202: Final Expression in Record (Parol or Extrinsic Evidence)
(1) Terms parties agree on or are set forth in “final expression” of agreement may not be contradicted, but may be supplemented by (a) hierarchy in 1-303 and (b) consistent additional terms unless record was “complete and exclusive statement.”  (2) 1-303 can be used without preliminary determination that language is ambiguous.

Are there Implied Terms or Good Faith?

1-102(3): Exceptions to UCC by agreement unless UCC explicitly disallows exceptions (i.e. good faith, reasonableness, diligence, and care).

1-103: Unless otherwise stated, common-law applies.

1-304: Obligation of Good Faith for every contract or duty in its performance and enforcement [but not until then].
2-103(k) & 1-201(19) accept good faith and fair dealing test for all (not just merchants) “[subjective] honesty in fact and [objective standard for] observance of reasonable commercial standards of fair dealing.”

1-309: Requires good faith by a money lender towards a borrower.
2-306:

(1) “Output of the seller” or “requirements of the buyer” = what may occur in good faith, as long as proportionate to an estimate or to normal otherwise comparable prior output or requirement.

(2) Agreement for exclusive dealing implies best efforts by seller to supply goods and best efforts by buyer to promote their sale.

2-307:  Unless otherwise stated, goods should be delivered in one lot.  When delivered separately, the price can be decided upon for each lot.

2-308:  Absence of specified place for delivery
Unless otherwise agreed (a) place of delivery is seller’s place of business

2-309: Absence of Time Provisions; Notice of Termination
(1) Time for shipment if not provide shall be “reasonable time.”

(2) If contract is indefinite, valid for “reasonable time.”

(3) Termination not previously agreed to requires “reasonable notification.”

2-313 – express warranties (seller can be bound by even if he does not have the intent to create them simply by saying or writing that the product has certain quantitative qualities).

2-314 – implied warranties for selling products of a good quality and that are fit for the ordinary purposes for which they are used.

2-315 sets forth implied warranties of fitness for a particular purpose which take place when the buyer relies upon the seller’s skill or judgment to select suitable goods and the seller has reason to know of this reliance.  The goods don’t have to be defective but just not fit for the buyer’s particular purpose.

