
Assent
D says… I do not have to keep this promise because P ACTUALLY KNEW or a REASONABLE 

PERSON WOULD HAVE REASON TO KNOW that I was NOTE assenting to be bound
	D- no assent because…
	P may say…
	Court…

	Y. I was drunk and could not understand the meaning (Zehmer)
	Y. But you still understood the meaning
	If you still understood the meaning, you can be bound

	X. I did not intend it to be a contract (Zehmer)
	But a reasonable person would have thought it was
	Mental assent of parties not important, reasonable person matters


Offers
There must be both offer and acceptance to enforce the contract.

D says… I do not have to keep this promise because there was no offer
	D- no offer because…
	P may say…
	Court…

	Y  It was just a preliminary negotiation, and I was just stating the lowest price (Owen v. Tunison, Harvey v. Facey, )
	Y. But price quote said “for immediate acceptance.” (Fairmount)
	Price quotes are generally not offers unless accompanies by words “for immediate acceptance”

	Y Offer was indefinite as the term used in the offer was not defined (Fairmount Glass v. Crunden-Martin)
	Y. But the term used in the offer is common in the market (Fairmount)
	When the term is an expression used in the trade, it is definite.

	Y  It was an advertisement, and advertisements are generally not offers
	Y But the advertisement stated a limited quantity, and it was a directed. (Lefkowitz v. Great Minn)
	Advertisements generally not offers unless they state limited quantity or indicate that advertiser actually intended to make an offer. (Lefkow)

	Y Although my advertisement could be construed as an offer, I modified my terms which P did not meet, before P accepted (Lefkowitz)
	
	Advertiser does not have right after acceptance to impose new or arbitrary conditions (Lefkowitz)


	Y I revoked the offer before P accepted, and my revocation was effective because P received notice of my revocation (Dickinson v. Dodds)
	Y But there was an option contract
	Unless there is an option contract, revocation of an offer is effective when communicated, directly or indirectly, to the offeree. (Dickinson)


** See termination of offers below
Acceptance
There are two ways to accept:

1. By completely performing (Hamer v. Sidway)

a. No notice of acceptance required unless requested §54(1)

2. By making a promise (Fiege v. Boehm) – Implied or Express

a. Notice of acceptance required unless waived §56

i. In a manner permitted by offeror §30(2)

b. Sometimes, beginning performance is an implied promise of complete performance
D says… I do not have to keep this promise because you did not accept the offer
	D- no acceptance because…
	P may say…
	Court…

	Y You did not provide notice of acceptance (International Filter v. Conroe Gin)
	Y But you did not specify the manner of acceptance
	

	Y I invited you to render a promise of complete performance but you did not accept expressly or by notifying me of started performance(White v. Corlies and Tift, Ever Tite Roofing)
	Y But you waived requirement of notice and we accepted by starting perf. (Ever Tite Roofing)
	Promise to perform requires notice of acceptance unless waived either expressly by words or implicitly by starting performance

	X You did not accept in the manner described by the offer (Allied Steel v. Ford Motor Co.)
	Y But I accepted by starting performance (Allied Steel)
	Even if an offer described one form of acceptance, offer may permit other manners as well (Allied Steel) 

	X I invited you to completely perform but you did not notify me of acceptance (Carlill v. Carbolic)
	But you did not request for acceptance
	If offer invites acceptance by complete performance, acceptance not required unless requested

	Y You were silent and I assumed that there was no acceptance
	Y But you accepted my services (Hobbs v Massasoit
	Silence is not acceptance unless in one these scenarios

	
	Y But your offer  said that silence can be acceptance and I intended to accept
	

	
	Y But previous dealings indicate that only rejection need be voiced 
	

	
	Y But your act was inconsistent with the ownership of my offered property 
	


Termination of offers

Lapse of time


Revocation by offeror


Death of offeror


Rejection by offeree

D says… I do not have to keep this promise because the offer terminated.
	D- offer terminated because…
	P may say…
	Court…

	Y I revoked the offer before P accepted, and my revocation was effective because P received notice of my revocation (Dickinson v. Dodds)
	Y But there was an option contract
	Unless there is an option contract, revocation of an offer is effective when communicated, directly or indirectly, to the offeree. (Dickinson)

	Y I died before you accepted
	Y But this was an option contract

X I did not know
	Unless there is an option contract, unaccepted offers are terminated when offeror dies 

	Y The reasonable time to accept has lapsed (Akers v. Sedberry)
	Y But I accepted by starting performance (Allied Steel)
	Even if an offer described one form of acceptance, offer may permit other manners as well (Allied Steel) 

	Y I revoked the offer
	Y But I relied on the offer (Drennan v. Star Paving)
	SOME jurisdictions hold that if there is reliance, offer can be enforced


A counter-offer is counted as a rejection
	D- offer terminated because…
	P may say…
	Court…

	Y You made a counter offer and therefore IMPLCITLY rejected the offer
	
	

	Y By not using a mirror image of the offer we sent you, you effectively rejected by making a counter offer (St. Louis v. Columbus Rolling Mill)
	
	A proposal to accept, or an acceptance upon terms varying from those offered, is a rejection of the offer and puts end to negotiation unless original offeror renews

	Y You expressly rejected my offer before you accepted
	
	

	X I revoked the offer before your acceptance was received but after it was dispatched
	Y What matter is the date of dispatch, not receipt
	Mailbox Rule

	Y Although you dispatched acceptance, offer indicated that acceptance must be received
	
	Exception to Mail Box Rule

	Y Although you dispatched acceptance, offer indicated a different manner of acceptance
	
	Exception to Mail Box Rule

	Y Although you dispatched acceptance, I relied on your earlier rejection
	Y But you agreed to cancel and waive the earlier rejection
	Exception to Mail Box Rule


** Mailbox rule only applies to acceptances, not to rejection or revocations, and applies even if acceptance is lost.
Incomplete negotiations

Generally no liability. Specifically, must consider three scenarios: implied promise, assurances, contract to negotiate in a particular manner.

D saysI do not have to keep my promise because  no contractual liability due to incomplete negotiations

	D- no contractual liability because…
	P may say
	Court says

	Y There was no breach of an implied promise
	
	Liable if there was an implied promise (Drennan)

	Y There was no breach of assurances
	
	Liable if there were assurances (Hoffman v. Red Owl Stores)

	Y There was no breach of contract to negotiate in a particular manner
	
	Liable if there was a breach of contract to negotiate in a particular manner (Channel)

	Y It was only a preliminary agreement - no intention to be bound by agreement, and terms insufficient, no consideration
	
	Liable if there was a letter of intent that showed intention to be bound, terms were sufficient and there was consideration (Channel


Definiteness
D says- I do not have to keep my promise because agreement was not definite enough.
	D- no definiteness because…
	P may say…
	Court…

	Y. Terms were not “reasonably certain” and remedy was unclear (Varney v. Ditmars, Toys v. F.M)
	Y. But you could have figured out terms by looking at the market
	Agreements are not definite if breach and remedy cannot be determined.

	Y. Terms were not “reasonably certain” and breach was unclear
	
	


Consideration as a basis for Enforcement

Promise or performance bargained for in exchange for defendant’s promise
D says… I do not have to keep this promise because there was NO CONSIDERATION

(There was no promise or performance/no bargain/it was not in exchange)
	D- no consideration because no valid promise or performance. I say this because….
	P may say…
	Court…

	Y... the promise was based on an invalid claim & P did not have a good faith & reasonable belief in validity (Fiege v. Boehm)
	
	Unless P had good faith and reasonable belief in validity, forbearance/ surrender of claim which proves to be invalid not C §74 (1)

	Y... The promise was illusory (no real commitment) and therefore, no bargain. 
	X... But I promised to not collect as long as I did not need it. (Strong v. Sheffield)
	The promise was illusory because you, P, could have collected any time you wanted.

	“
	Y... But I said I would buy if I was satisfied. (Mattei v. Hopper)
	Satisfaction implied by law where P has to act in good faith. Therefore, not illusory promise.

	
	Y... But I said I give you one half of profits (implied duty) (Wood v. Lucy)
	The implied duty makes promise not illusory.Therefore, C.

	X... it was not detrimental to you P, may even have been beneficial (Hamer)
	
	If there is C §79, no additional requirement of benefit to promisor or detriment to promise

	X... the promise was less valuable than defendant’s promise (Fiege v. Boehm)
	
	There is C §72, because any performance that is bargained for is C

	

	D- no consideration because no bargain. I say this because….
	P may say…
	Court…

	Y... I did not make a promise until AFTER you had performed or promised (Feinberg v. Pfeiffer, Mills v. Wyman)
	X... Moral Duty (Wyman)
	Past acts do not equal C for a promise. Therefore no C. [Moral duty is not legal obligation]

	Y... I made a conditional promise to make a gift, it was not in exchange for your performance. (Kirksey v. Kirksey)
	
	No C because defendant’s promise was mere gratuity. [Court may rule for reliance]

	Y... You made a promise or performed AFTER I promised or performed (Strong v. Sheffield, Pfeiffer)
	
	Past acts do not equal C for a promise. Therefore no C.

	X... You did not give me anything material (such as money or change in employment status) for making the promise (Columber)
	Y... But I forbore from firing you for 10 years because you signed non competition agreement  
	The C is the forbearance of the company from firing D for 10 years. 


Reliance as a basis for Enforcement   §90

Promissory Estoppel
1. D made a promise

2. D could reasonably expect P to take action

3. P took an action

4. Action was induced by promise

5. Enforcement of promise necessary to prevent injustice
D says… I do not have to keep this promise because one of the elements is missing and no reliance
	D- no reliance because…
	P may say…
	Court…

	It was a gratuitous promise (Scothorn, Allegheny College)
	But I relied on your gift
	Doctrine of promissory estoppel

	I was joking
	But I relied on statement of fact
	Doctrine of equitable estoppel

	Y... The promise did not induce plaintiff to take any action he or she would not otherwise have taken (Feinberg v. Pfeiffer)
	
	

	Y... Enforcement of promise not necessary to prevent injustice (Cohen v. Cowles Media)
	
	

	X... I was not thinking of a legally binding contract (Cohen)
	
	Not necessary as long as all elements of reliance are fulfilled


Moral Obligation as a basis for Enforcement   §90

Court will not enforce promise merely because people think it is immoral to break it 

· Enforceable if defendant reaffirms old obligation that was

· Discharged by statute of limitations §82
· Discharged by bankruptcy proceedings §83, or

· Voided due to infancy §§ 14, 85
· Some jurisdictions: enforceable if D promised to pay P money for a material benefit (McGowin)

· Some jurisdictions- not enforceable (Dementas)

D says… I do not have to keep promise because it is not one of the special kinds that court will enforce on 

the basis of moral obligation (McGowin)

Restitution as a basis for Enforcement   
When defendant has been unjustly enriched at plaintiff’s expense, defendant must pay reasonable value of any benefit received.

D says… I do not have to keep this promise because I have not been unjustly enriched at P’s expense.
	D- no restitution because…
	P may say…
	Court…

	X. There was no mutual obligation and no evidence of contract (Cotnam v. Wisdom)
	But I am a physician who performed a surgery on you. There is an implied contract.
	Physicians and nurses have implied contracts by law and therefore, they can claim restitution

	Y. P was an officious intermeddler.
	
	§2

	Y. P was a volunteer
	
	§57- volunteers- no restitution

	Y. P has other remedies (Callano)
	
	

	Y. P conferred benefit on me but formed the contract with another.
	
	§110- if contract is with A and B benefits, then sue A.


POLICING THE BARGAIN

Can be a basis for defense or a basis for rescission

Status of parties: Infancy, Mental Infirmity
D- I do not have to keep my promise because of my status


	D- My status matters bcoz…
	P may say…
	Court says…

	Y I am an infant (Keifer v Howe)
	
	

	Y I am an infant, and although I void the contract, I do not have to give you back anything because I don’t have it anymore 
	Y But you are an emancipated infant who took necessaries
	An infant does not have to provide restitution if subject matter unavailable unless he is emancipated & took necessaries.

	Y I am mentally infirm and I do not understand the nature and consequences of the transaction (Cundick v. Broadbent)
	
	Traditional test

	Y I am mentally infirm and I could not act in a reasonable manner, and P knew of my condition (Ortelere v. Teacher’s Retirem)
	
	Modern Test


Duress, Modification and Attempted Modification

	Dont have to keep promise bcoz... 
	P may say
	Court says

	Y Promise was induced by duress: I was subject to improper threats and I had no reasonable alternative
	
	Improper threats include threats to commit crimes or torts or break existing contracts in bad faith

	Y The promised duty was part of an already existing contract (Alaska Packers Ass’n’ v. Domenico), and circumstances have not changed
	Y But you cancelled old contract

(Swartzreich v. Bauman Basch)

Y But circumstances have changed and modifications fair & reasonable

(Watkin & Sons v. Carrig)
	Pre Existing Duty Rule

	??- Agreed, circumstances have changed but you were the expert and you should have foreseen this
	Circumstances have changed (Watkin)
	


Misrepresentation, Concealment, Non-Disclosure

D says- I do not have to keep promise because I did not misrepresent or conceal facts
	D- I am not liable because
	P may say
	Court says

	Y The misrepresentation was not important to a reasonable person
	Y You fraudulently misrepresented the facts
	If misrepresentation important to rxable person, liable for fraud. misr.

	
	Y You actively concealed the facts
	Active concealment is like assertion that fact does not exist

	X You could have easily found out the details from public records
	Y That was a half truth and it misled me (Kannavos)
	Half truths are treated like misrepresentations if it misled

	Y Bare non disclosure of facts does not make promise voidable (Swinton)
	Y But statute required disclosure

Y But you and I have a “confidential relationship”
	

	Y I was voicing my opinion, not stating a fact
	
	


Mistake
Promise induced by a mutual mistake as to a basic assumption of fact that has a material effect is voidable, unless promisor for some reason bore the risk of the mistake (Sherwood v. Walker, Wood v. Boynton, Stees v. Leonard)


D- I do not have to keep my promise because this was a mistake.





	D- The contract is void because
	P may say
	Court says

	1) It was a mistake of fact and not an incorrect prediction AND

2) Mistake was mutual AND

3) Mistake was about something fundamental AND

4) There was a material effect AND

5) I bore the risk of the mistake
	One of these elements is untrue (Stees v. Leonard, Wood v. Boynton, Sherwood v. Walker)
	

	The promise was induced by a unilateral mistake
	
	Some Jurisdi.- voidable if unilateral mistake & unconscionable

	Enforcement of contract would make contract unconscionable at the time it was made
	
	Court may refuse to enforce a term of contract or the whole contract if unconscionable at time it was made


Public Policy

D- I do not have to keep my promise because enforcement of promise would violate a strong public policy
	D- the promise violates PP bcoz…
	P may say
	Court says

	The promise was to induce a public official to act a certain way
	
	

	The promise was to commit or induce commitment of a tort
	
	

	The promise dealt with collusive bidding of public contracts
	
	

	The promise was unreasonably in restraint of marriage
	
	

	The promise imposed restriction on my own land
	But there was consideration
	Then bargain was unfair


Adhesion Contracts

Form contract: pre-printed contract

Contract of adhesion: If preparer of form contract refuses to change terms in the form
D- I do not have to keep my promise because one of the special rules exculpates me from the adhesion contract

	D- I do not have to follow terms of the adhesion contract because
	P may say
	Court says

	You prepared the contract, and the terms are ambiguous (Galligan v. Arovitch)
	
	Strict construction- ambiguous terms will be read in favor of the person who prepared contract

	There was inadequate notice as I did not know it was a contract and I did not read it (Klar v. H & M)/ as the font was so small that it did not catch my attention (Henningsen)
	
	If you did not read it but you knew it was a contract, you can be bound

	This is a public policy matter (O Callaghan v. Waller)
	This is a private matter (unlike common carriers and passengers)
	The question is whether it will hurt the public

	This is unconscionable (Henningsen v. Bloomfield motors)
	
	Court mainly uses this to prevent disclaimer for personal injuries


** See Magg’s review sheet when using these
REMEDIES FOR BREACH
Denying specific performance

D- I do not have to keep my promise because there are equitable grounds to deny specific performance

	D- Specific perf. denied becoz
	P may say
	Court says

	Money damages would be adequate
	But you breached a contract to sell LAND
	Courts have traditionally held that damages inadequate for breach of contract to sell land

	The terms of the bargain were unfair (McKinnon v. Benedict)
	Past services show that bargain was fair (Tuckwiller v. Tuckwiller)
	

	There is inadequate consideration (McKinnon)
	
	


*** Many other reasons can be shown

In determining whether money damages are adequate, courts will consider

· Whether damages can be proved with reasonable certainty

· Whether plaintiff might obtain substitute performance

· Whether plaintiff could collect an award of damages
Expectation, Reliance and Restitution interests

Expectation Damages:
Amount of money necessary to put plaintiff in the position the plaintiff would have been in if the defendant had not breached the contract (if contract had been fulfilled).



=  Loss in value
 + 
other loss 
– 
cost avoided
 –      other loss avoided

  (what D -    what D)



(costs P –    costs P)

    promised    delivered



expected      incurred

Loss in Value: difference between what D promised and what D actually delivered (Parker v. 20TH Century Fox)

Three ways to measure the loss in value

a. Ask plaintiff subjectively: what is your loss in value?

b. Look at market value

c. Cost to complete or remedy the defect (Available, if not grossly disproportionate to a)

Other loss: any consequential or incident harm caused by defendant’s breach

Cost avoided: difference between the cost plaintiff expected in performing and the cost actually incurred

Other loss avoided: any losses that would have been incurred incident to, or as a consequence of plaintiff’s performance, if contract had been fulfilled, but which were not incurred because of the breach.

What can limit damages:
1. Avoidabililty
a. Plaintiff had notice and could have stopped performance without undue risk, burden, or humiliation (Rockingham County v. Luten Bridge)

b. Substitute arrangement (Parker v. 20th Century Fox)
Constructive labor – applies when you could not find comparable employment with reasonable efforts

2. Incomplete or Defective Performance(Jacob &Youngs v. Kent, Peevyhouse v. Garland coal); 
(Groves v. John Wunder is minority)
Three ways to measure the loss in value

a. Ask plaintiff subjectively: what is your loss in value?

b. Look at market value (P may always recover this if incomplete or defective performance)

c. Cost to complete or remedy the defect (Available, if not grossly disproportionate to a)

3. Unforeseeability
Plaintiff may not recover damages for losses that were unforeseeable at time of forming contract.

Damages foreseeable if they arise:

a. In ordinary circumstances (“general”/ “direct and incidental”)
b. From special circumstances that defendant had reason to know when contract was formed  (Hadley v. Baxendale)

4. Uncertainty
Plaintiff cannot recover damages that cannot be proven with reasonable certainty

PLAINTIFF: The defendant’s breach has made me worse off because [describe “loss in value” plus “other loss”], although I grudgingly admit that I am better off because [describe costs avoided and other losses avoided]


D- I do not have to keep my promise because the damages are limited
	D- damages are limited becoz
	Court says

	P could have stopped work and had adequate notice to mitigate damages
	Avoidability

	P overstated the “other loss” because it could be avoided
	Avoidability

	P understated the “Cost avoided” because P could have avoided some additional costs (Luten, Parker)
	Avoidability

	For an incomplete/defective performance, P has tried to use cost to complete or remedy, but this amount is grossly disproportionate to probable loss in value to plaintiff (Jacobs & Young, Peevyhouse)
	Incomplete or defective performance

	The “loss in value” was not foreseeable at the time contract was made because damage did not arise in ordinary course of events and I had no notice of circumstances giving rise to damages (Hadley)
	Unforeseeability

	P cannot prove “loss in value” or “other loss” with reasonable certainty (Collatz, Fera)
	Uncertainty

	P cannot prove whether breach caused loss (Collatz)
	Uncertainty

	P cannot prove extent of damages (Fera)
	Uncertainty

	P cannot prove value of loss 
	Uncertainty


Reliance damages:

Amount of money required to put plaintiff in the same position plaintiff would have been in if there had been no contract.

Plaintiff: I am worse off than if the contract had never been made because [state reasons]

Defendant: You would have incurred those losses anyway

Restitution Damages:

Amount of benefit that P conferred on D

Liquidated Damages:

Damages stipulated by the contract

Limitations to liquidated damages/Defenses
· Penalties: 

A court will not enforce a stipulated measure of damages that is unreasonably large in comparison to actual or anticipated loss (Dave Gustafson v. State)

· Unconscionability:

A court will not enforce a stipulated remedy that is unconscionably small (Henningsen v. Bloomfield Motors)

	D- I do not have to pay liquidated damages because
	Court says

	The remedy is unreasonably large in comparison to actual or anticipated loss
	

	The remedy is unconscionably small
	


Nominal Damages

If the plaintiff proves the defendant breached the contract, but cannot prove damages, a court my award plaintiff nominal damages ($1 or 6 cents)
Plaintiff: If no other remedy is available, defendant should at least pay nominal damages
WRITING FOR ENFORCEABILITY

Statute of Frauds: When a writing must be evidenced by a signed writing to be enforced 

Marriage, Year, Lands, Executor, Goods, Suretyship
I do not have to keep this promise because it falls within the scope of statute of frauds

	D says within S of F because
	P may say
	Court

	Y When Marriage is the consideration, it has to be evidenced by signed writing
	Y But this was a mutual promise and that does not need to be evidenced by a signed writing
	

	Y Contract cannot be performed within one year
	
	

	Y Contract may be terminated within a year
	
	

	Y Land contract not enforceable when no party has conveyed property
	
	

	Y Land contract not enforceable when buyer has not relied on promise to sell 
	X Buyer made payment
	

	Y I’m an executor who promised to pay for decedent’s debt
	
	

	Y I’m a surety
	Y But you received direct benefit. (Langman v. Alumni)
	A grantee who assumes existing mortgage is not a surety


I do not have to keep this promise because the writing does not state essential terms, or I did not sign it

	D says 
	P may say
	Court

	Y The writing does not state essential terms (Lucy v. Zehmer)
	
	

	Y The writing was not signed by party to be charged
	
	

	X The writing is lost
	
	OK as long as it existed at one point

	X I sent it via email
	
	Email is counted as signed writing


Four exceptions when P may recover even if no signed writing

1. If you have a restitution claim and enforcement will not defeat S of F’s purpose

2. If you made a claim plaintiff relies on, you are equitably stopped from saying no signed writing

3. If P reasonably relied (part performance) on land with your assent, enforceable (Richard)
4. Promissory estoppel Monarco (minority jurisdictions)

D can claim I do not have to keep my promise because:

· Enforcing promise is not the only way to avoid injustice

· P has other remedies

· The action or forbearance was not substantial

· The action or forbearance does not provide evidence of promise

· The action or forbearance was not reasonable

· The action or forbearance was not foreseeable
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