ATTACK PLAN

1. Is there a contract claim?

a. Common law or UCC?

i. If this is an issue, discuss which dominates contract and then analyze both ways

b. Was there an offer?
i. Directed at a specific party?
ii. Sufficiently certain terms? (parties, subject matter, time for performance, price)

iii. Was it revoked prior to acceptance? (direct vs. indirect, mailbox rule)

iv. Was it rejected? (counter-offer, “mirror image”)

v. Was it irrevocable? (promissory estoppel? UCC? Statute?)

c. Was there acceptance?

i. Promise or performance?

1. Ambiguity decided by the offeree

2. If performance, completed? If not, “began performance”? (discuss)

3. If promise and common law, “mirror image”?

4. Silence rule? Mailbox rule?

d. Was there consideration?

i. Bargained-for exchange (this is the difference between a promise and an offer!)

ii. If no consideration, look to promissory estoppel

e. If there is a contract, is it within the Statute of Frauds?

i. If so, is there a sufficient writing?

1. Essential terms? (price, duration, parties, subject matter)

2. Does it show a contract (not just an offer)?

3. Signed by adverse party?

ii. If not, is there an exception?

f. What are the terms?

i. Battle of the forms

1. Common law

a. If performance, “last shot”

b. If no performance, no acceptance, no contract

2. UCC

a. If both merchants and essential terms the same and neither is “expressly conditional”, use 2-207(2)

i. Different terms: “knockout” rule

ii. Additional terms: added unless

1. Objected to or

2. Material alter

b. If one party is not a merchant or essential terms different or “expressly conditional”

i. Performance?

1. 2-207(3) there is a contract

2. Terms are only those on which both writings agree

ii. No performance? No contract.

ii. Principles of interpretation

1. Terms > course of performance > course of dealings > trade usage

g. Was there a breach?

i. Look to terms of the contract

ii. Damages: full value of the contract or damages caused by breach

2. Promissory estoppel claim?

a. Foreseeable reliance, actual reliance, injustice

b. Is it within the Statute of Frauds?

i. If so, is there a sufficient writing?

ii. If not, does it satisfy the exception (“definite and substantial reliance”)?

c. Damages: limited, amount necessary to prevent injustice (except for land)

3. Promissory restitution? (promise in recognition of a past debt or obligation)

4. Restitution in the absence of a promise? (unjust enrichment)

a. Useful when a contract claim fails (i.e. for SoF) but there was performance

b. Elements:

i. Benefit must be conferred (unjust enrichment)

ii. Must not be “officious”

iii. Intent to charge

OUTLINE

1. Contract

a) Definition: A contract usually takes the form of offer and acceptance. (§ 22(1))
i) “A manifestation of mutual assent may be made even though neither offer nor acceptance can be identified and even though the moment of formation cannot be determined (§ 22(2))
b) Misunderstanding of a material term, mutual assent

i) Modified objective approach (prevailing approach):

(1) If there is a misunderstanding by both parties:

(a) If the both know the other attaches a different meaning or

(b) If neither knows of the other’s meaning

(2) If there is a misunderstanding by one party only:

(a) If the other party knows or has reason to know of the other’s meaning, contact is binding and that meaning is given

(b) If the other party does not know of the misunderstanding, contract is still binding and the meaning is determined by the contract

ii) Objective theory: meaning is what’s in the contract; actual meaning doesn’t matter.

iii) Subjective theory: actual meaning of each party is considered

c) Offer

i) Definition: A manifestation of willingness to enter into a bargain leading another to understand that his assent to the bargain is invited and will conclude it. §24

(1) “Offeree only needs to say yes” generally makes it an offer

(2) Offer vs. promise: offer does not make unconditional commitment, whereas a promise does

(3) Not an offer if, under a “reasonable person” test or actual knowledge:

(a) The offeree knows it isn’t any offer (§ 26)

(b) It was made in jest (§ 26)

(c) It is merely an invitation to solicit bids (Lonergan, auctions, § 26)

(d) Preliminary negotiations (Lonergan, § 26)

(i) Form letters are generally considered such, esp. if indiscriminate audience without specific terms (Id.)
(e) Advertisements

(i) Exception: sufficient terms (number, quantity, price, etc.) (Izadi)

(f) Price quotes (unless quantity, description, price are all clearly defined)

ii) Sufficiency of terms

(1) If offer is unclear (that is, cannot determine breach from terms), then it is not an offer (R.2d. § 33)

(2) UCC § 2-204(3): “Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.”

(3) Generally:

(a) Parties

(b) Subject matter

(c) Time for performance

(d) Price

(4) Agreeing to agree

(a) Court may supply missing term, see Principles of Interpretation below

(b) Court may also hold there was no agreement

(c) Consider relative uncertainty of the terms (look for “reasonable price” or “reasonable time”)

d) Revocation / Termination

i) “Offeror is the master of the offer”, can revoke offer at any time (§ 36)

(1) Direct notification

(2) Indirect notification (i.e. sold house) (Normille, § 43)

ii) Rejection: if offeree rejects, the offer is terminated – cannot later accept (§ 38(1)(a))

iii) Time lapse can be a basis for termination of an offer, reasonableness (§ 36(1)(b))

iv) Death of Offeror (§ 36(1)(d))

v) Counter-offer: terminates the original offer

(1) Mirror-image rule: if a contract changes any material terms of the agreement or adds any terms to which acceptance is conditional, it is an counter offer (§ 58, 59)

(2) If acceptance and counter-offer are both sent, whichever arrives first wins (§ 40)

vi) Irrevocable / Firm Offers

(1) Statutory firm offers (example: bidding on public contracts)

(2) Option contracts (or option created by an offer)

(a) Must be supported by consideration (Berryman)

(b) Minority rule if there is no consideration, under § 87:

(i) Must recite purported consideration, does not actually need consideration (§ 87(1))

(ii) Must be signed and in writing

(iii)  Must be fair and reasonable

(c) Option contract under a unilateral offer

(i) Common law (and the majority) hold that contract isn’t formed until performance is completed (Petterson)

(ii) Some courts adopt § 45(1): “An option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.”

(3) Goods, UCC (merchants only): If an offer specifically says it is irrevocable (in a written instrument), it is, up to 3 months. (§ 2-205)

(a) No consideration required

(b) If it is a form provided by the offeree, it must be signed by the offeror.

(c) CISG: Same as above, but no time limit and no written agreement required

(4) Promissory estoppel, § 87(2):

(a) Promise was one which was offeror should reasonable expect to induce action or forbearance of a definite and substantial character and

(b) It actually did induce action or forbearance and

(c) Injustice can only be avoided by enforcing the promise

e) Acceptance

i) “Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer” § 50

ii) Only the party to whom the offer is made can accept (§ 29)

(1) Example: A places order with B, not knowing C has taken over the business. C fulfills order. No contract.

iii) The offeree must know of the offer at the time of acceptance (§ 23)

(1) Used primarily for rewards

iv) Method of acceptance

(1) Offeror is “master of the offer”: can specify method of acceptance (§ 50(3))

(2) Common law: unless specified, reasonable method of acceptance under the circumstances (§ 30(2))

(3) UCC 2-206: Unless otherwise specified, “any method reasonable under the circumstances”

(a) If an order for goods, shipping of goods also constitutes acceptance (“silence rule”)

(b) If performance is invited and offeror not notified, then not acceptance (even if performance begins)

(4) Acceptance by performance

(a) If an offer is unclear as to whether the offeror wants a promise to perform or actual performance, the offeree chooses (§ 32)

(b) Under a bilateral contract, performance can constitute acceptance

(i) See Battle of the Forms, silence rule

(c) Under a unilateral contract

(i) Common law (and the majority) hold that contract isn’t formed until performance is completed (Petterson)

(ii)  Some courts adopt § 45(1): “An option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.”

(5) Silence rule (§ 69)

(a) Silence cannot be a method of acceptance (“unless you object, you accept”)

(i) Exceptions:

1. When the services are accepted with opportunity to refuse (§ 69(1)(a))

a. If there was a reasonable opportunity to reject them and

b. Offeree knew or should have known the provider of the services expected to be compensated

2. If the offeror indicates silence can be acceptance, and the offeree by their silence intends to accept (§ 69(1)(b))

3.  Because of prior dealings, silence is thought to be acceptance (§ 69(1)(c))

(6) Mailbox rule: acceptances are effective went sent  (§ 63)

(a) Exceptions for which an acceptance is effective when received (not when sent)

(i) Option contracts

(ii) Substantially instantaneous methods of communication

(iii) If the offer states otherwise

(iv) If counter offer / rejection is sent, and then acceptance sent later, whichever is received first wins

(b) If lost in the mail, acceptance is still valid (§ 63(a))

(i) CISG: If acceptance is lost in the mail, no contract
(7) Modified acceptance / counter-offer (see Battle of the Forms)

f) Consideration

i) This is the difference between a gratuitous promise and a contract!

ii) Consideration is a bargained-for exchange (§ 71)

(1) Bargained-for: “A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for the promise.” (§ 71(2))

(2) Examples of valid consideration:

(a) Agreement to pay for goods or services

(b) Forbearance (i.e. giving up a legal right) (Hamer)

(c) Payment for an option contract (i.e. earnest money on a home) (lacking in Berryman)

(3) Examples lacking consideration:

(a) Unsought forbearance

(b) Plainly gratuitous gift (Dougherty)

(c) Past performance (Plowman)

(d) Condition required to get the gift (Williston’s tramp, Plowman)

(e) Charitable gift (go to promissory estoppel for this)

(f) Illusory promise: when there is a choice of promises (§ 77)

(i) Unless each choice alone would have been consideration

(ii) Example:

1. Valid: Give me $10, and I will either mow your lawn or paint your house, my choice.

2. Not valid: Give me $10, and I will either mow your law or not.

(g) False recital of consideration (Dougherty)

(h) Pre-existing legal duty (§ 73)

(i) Sham or nominal consideration

(i) The court may conclude that the consideration is sham or nominal, and is not consideration (§ 71 Comment D)

(ii) The consideration must be bargained-for

(iii) However, courts will not consider adequacy of the consideration (§ 79, Batsakis)

(4) Other theories to invalidate contract involving consideration:

(a) Unconscionabilty

(i) Must show a problem with contract itself (often lack of consideration, no bargaining)

(ii) Must show a problem with the contract formation process (unequal bargaining power)

(b) Good faith and fair dealings: everyone needs to act true to their word (§ 205)

(i) Example: employer fires employee for no reason, because contract says “at whim.” Employee had previously joined because of retirement benefits.

(c) Contracts of Adhesion

(i) Factors:

1. The contract is on a printed form with may terms

2. The form is drafted by only one party

3. The drafting party participates in numerous transactions of similar type

4. The form is presented as a “take it or leave it” agreement

5. Document is signed by adherent

6. The adhering party enters into few transactions of similar type

7. The principal obligation of the adhering party is paying money

(ii) Goes to unconscionability

g) Battle of the Forms

i) Must distinguish whether contract is for goods or services

ii) Common law

(1) “Mirror image” rule: An acceptance which varies even in the slightest is not in fact an acceptance but is a counter-offer

(2) “Last shot” rule: if parties then perform, whichever party fired the “last shot” set of terms will apply

iii) UCC

(1) §2-207:

(a) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.

(b) The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless:

(i) The offer expressly limits acceptance to the terms of the offer

(ii) They materially alter it

1. Two tests: “surprise” or a “hardship” (Comments 4 and 5)

2. Shift in liability

3. Disclaimer of warranty (Comment 4)

4. Arbitration clause (courts are split)

(iii) Notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

(c) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.

1. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree.

2. Examples

a. Offer and acceptance diverge too much on the terms (different price, quantity, quality, etc.) but shipment and payment occur anyway

b. Offer or acceptance is “expressly conditional” under 2-207(1), but shipment and payment occur anyway.

(2) Merchants?

(a) §2-104: A merchant is “a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction.” (Comment 2 has some examples)

(b) If one party is not a merchant, than the only way additional terms are added is if they explicitly assent

(3) Terms which are in the original offer but not in the acceptance are included if there are no conflicting terms in the acceptance and it is not expressly conditional

(4) Terms which are in conflict: the “knockout” rule: two conflict terms knock each other out, and either is effective.

(a) Example: Buyer sends a purchase order which includes 1 year warranty. Seller sends back an acknowledgment which disclaims all warranties. There is a contract under 2-207(1). The disclaimer of warranties in the acknowledgment is a material alteration which Buyer did not accept, under 2-207(2)(b). However, since it conflicts with the 1-year warranty, the two terms “knock each other out”, and both disappear.

(5) Oral contract established first, then confirmation sent later

(a) Any additional terms are treated the same as acceptances with additional terms under 2-207(2)

(b) Any conflicting terms do not come into effect (no knock-out rule, terms established by the oral contract remain in force)

(c) If the confirmation says “expressly conditional”, it doesn’t matter since there is already an oral contract.

(d) If confirmations conflict, the knockout rule is applied

(6) “Rolling contracts” or “terms to follow”

(a) Easterbrook, ProCD and Gateway:

(i) § 2-207 does not apply

(ii) Contract is formed by performance: Vendor proposes a contract that buyer accepts by not returning the product within specified time period (§2-204(1))

(iii) A contract (oral or otherwise) is not formed at time of order, but only once buyer keeps the goods beyond the specified time period

(b) Klocek v. Gateway:

(i) §2-207 does apply

(ii) Contract is formed at time of order (oral or otherwise)

(iii) Terms sent with product constitute additions to the contract under §2-207(2) and are treated as such

h) Statute of Frauds

i) Applies to all UCC and common law contracts (CISG has no Statute of Frauds)

ii) Does the agreement fall within the Statute of Frauds?

(1) Suretyship (a contract to answer for the debt or duty of another) (§ 110(1)(b))

(a) Main purpose rule: if the promisor’s chief purpose in making the promise of suretyship is to further his own interest, it is not within the SoF

(2) Executor/administrator duty (§ 110(1)(a))

(3) Marriage (a contract made upon consideration of marriage) § 110(1)(c)

(a) Exception for mutual promises to marry: an engagement is enforceable

(4) Land contract (a contract for the sale of an interest in land) § 110(1)(d)

(a) Leases: however, if for one year or less, most jurisdictions is not within SoF

(b) Mortgages

(c) Sale of property

(5) One year (a contract that cannot be performed within one year) § 110(1)(e)

(a) Impossibility

(i) Any contract for performance of a task (i.e. build a house) is not within the SoF

(ii) Lifetime contracts are not within SoF (could die)

(b) Applies to all contracts, including ones which fall into other SoF categories (i.e. sale of goods for $300, 18 months from date of contract)

(c) Full performance negates the SoF requirement, even if it would have originally been within the SoF (§ 130(1))

(d) Discharge does not negate the SoF requirement (i.e. person dies, is evicted, etc.)

(6) Sale of goods over $500 (UCC §2-201(1))

(a) Exceptions:

(i) Specially manufactured goods which could not otherwise be sold, and the seller has made “either a substantial beginning of their manufacture or commitments for their procurement.” (§2-201(3)(a))

(ii) Admission of a contract by other party in pleading or testimony (§2-201(3)(b))

(iii) Goods accepted and/or paid for (§2-201(3)(c))

iii) Is there a sufficient writing?

(1) Generally, a contract which falls within the SoF requires a writing signed by the party against whom the contract is sought to be enforced

(2) A memoranda can suffice if it meets the following elements:

(a) Reasonably identifies the subject matter

(b) Indicates that a contract has been made between the parties

(c) States with reasonable certainty the essential terms of the contract

(d) Is signed by or on behalf of the party to be charged (§ 131)

(3) UCC: a writing satisfies the Statute if it is “sufficient to indicate that a contract for sale has been made between the parties and is signed by the party against whom enforcement is sought” §2-201(2)

(a) A mistake in an essential term (i.e. price or quantity) doesn’t necessarily make the writing invalid (as opposed to common law, where it would)

(b) Even without the signature of one party, if the transaction is between merchants and one party receives a signed confirmation, they have 10 days to object

(4) Several writings: the memoranda may be “pieced together” (§ 132, majority view, Crabtree)
(a) Assent to the additional unsigned writing must be shown

(b) Must all refer to the same transaction

iv) Is there an exception?

(1) Promissory estoppel (not land): either

(a) It must be in writing or

(b) Must demonstrate “definite and substantial reliance” (§ 139)

(2) Promissory estoppel (land): elements same as normal promissory estoppel, allows for specific performance (requires that the other party assents at the time of reliance) (§ 129)

2. Promissory Estoppel
a) § 90: “A promise which the promisor should reasonable expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.”

i) Foreseeable reliance: the reliance must be reasonably foreseeable by the promisor

ii) Actual reliance: promisee must actually rely

iii) Injustice: difficult to show, extent of reliance?

b) Damages are limited to what is needed to prevent injustice (not specific performance)

c) Examples:

i) Promise to make a gift (especially intra-family)

ii) Charitable subscriptions (King)

iii) Gratuitous bailments and agencies (i.e. I promise to take care of x for you)

iv) Promise of job: employer offers job, employee quits and moves, then employer revokes offer

3. Restitution

a) Promissory restitution

i) Used when promisor agrees to make restitution for some prior act

ii) § 86:

(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice

(2) It is not binding if:

(a) The promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched

(b) To the extent that its value is disproportionate to the benefit

iii) Examples:

(1) Promise to pay past debts

(2) Promise to pay for services rendered

b) Non-promissory restitution (unjust enrichment)

i) Used when there is no promise

ii) Elements:

(1) A benefit must be conferred

(2) The act is not “officious” (i.e. can’t paint someone’s house and then demand payment)

(3) There must be an intent to charge when services are rendered

iii) Examples:

(1) Emergency services (“emergency restitution”)

(2) Other situations in which a contract claim fails (i.e. Statute of Frauds, oral contract for lease of land)

4. Principles of Interpretation
a) Mutual assent, see above

i) Intent to form a formal contract

(1) Just because the parties intended for a formal contract to follow does not mean there isn’t an already existing contract

(2) Must determine if parties intended prior negotiations / discussions to be binding (look to language in writings)

b) Plain language

i) Noscitur a sociis: The meaning of a word is determined by it's associates (gloves, bats, and balls does not mean winged animals)

ii) Ejusdem generis: A general term joined with a specific term will be determined by the specific terms. (“KFC, Pop-eyes and other fine dine establishments” does not include Kinkead's)

iii) Expressio unius exclusio alterius: If specific terms are listed without any general terms, the list is exclusitory of all other terms

c) General principles aimed at intent

i) "Purpose of the parties" is given substantial weight (hard to determine, subjective vs. objective) (§202(1))

ii) Handwritten or typed provisions control printed provisions

iii) Interpret the contract as a whole (take all terms in context) (§ 202(2))

iv) Ut magis valeat quam pereat: An interpretation which makes the contract valid is preferred over one that makes it invalid

v) Specific provision is exception to a general one: Any specific term which is in conflict with a more general term is given preference

d) Extrinsic evidence

i) Course of performance (§202(4))

ii) Course of dealing (§ 223)

iii) Trade usage (§ 222)

iv) Hierarchy (§ 203(b)): Express terms > course of performance > course of dealing > trade usage

e) Non-intent principles

i) Omnia praesumuntur contra proferentem: An ambigous term is construed against the drafter (§206)

ii) An interpretation in the public interest is preferred (§ 207)

f) Omitted essential term

i) § 204: When it is clear the parties intend to be bound, a court may supply an essential term which is “reasonable in the circumstances.”

g) Courts may use §201-3 (which says neither party is bound by the interpretation of the other) to prevent a contract when there is a profound misunderstanding
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