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2nd Restat. Except 87(1)(a) and 90(2)

Contract – Composed of offer, acceptance and consideration

What area of law governs?

· UCC - transaction involves the sale/exchange of goods (§2-102).  Goods are defined as “tangible, movable items” and include livestock and their unborn young, crops, future and manufactured (custom made) goods.  Goods are not money or securities. (§2-105(1)).
· § 1-103b - you can bring in common law/equitable principles where UCC doesn’t expressly exclude
· UCC – some sections apply only to merchants (firm offers, SOF merchants exception) – 

§2-104 – merchants are 


1) dealers – buy or sell goods of a specific kind on a regular or frequent basis; or 


2) expert – hold yourself out to have special knowledge/expertise of goods (like a collector).
· §1-201 – signed means any symbol (including initals, logos, letterheads, pictoral images, electronic signatures) that was executed with present intent to adopt/accept a writing. 

· Mixed contracts for goods and services:

predominant factor test: look at a) language of contract, 2) nature of business of supplier, 3) intrinsic worth of materials


gravaman of breach test: what is the basic nature of the breach of contract?

· Software – not considered goods – considered intellectual property

· §1-308 – you can complete performance without forgoing your right to protest – have to expressly state that you protest
Formation of Contract
1) 
Mutual Assent – every K requires mutual assent – agreement on same bargain at same time (meeting of the minds) - negotiation which leads to a promise, which is returned with acceptance (sufficient offer and acceptance)
((Ray v. Eurice Bros.) – parties are generally bound by the objective terms of the agreement not their personal subjective intent (exceptions to this rule now).
((Park 100 v. Kartes) – strong duty to read the contract you signed

2)
Bilateral Contracts – bargain for mutual promises – a promise for a promise
3)
Unilateral Contracts – seeks performance (action or forbearance) as acceptance of the offer – acceptance is only complete once performance is complete (see partial performance).  
((Petterson v. Pattberg) - offeror can revoke at anytime prior to complete performance.  Exception – see promissory estoppel on part performance.  
1) In unilateral contracts – performance is both acceptance and the consideration exchanged to make the agreement binding
2) §45 – Part Performance – when offeror seeks performance, an option contract is created when offeree begins the invited performance – but the binding duty on the offeror is dependant on complete performance in accordance with terms of offer – the part performance acts as the consideration of the binding option contract (see promissory estoppel)
4)
Implied-In-Fact Contract – person requests services or transfer of property, law infers a bargain to pay.  Different from implied-in-law K (restitution) because here person requested services.

5)
standard remedy for B/K is benefit of the bargain.
Offer 

§ 24 - offer is “the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.”

1)
offer must be legally binding – requires manifest intent and reasonably specific terms

2)
§50, §60, §35 – offeror has power over the offer: sets terms of the offer: place, time, manner of acceptance -  acceptance must fulfill those terms


3)
§26 – willingness to enter into a bargain is not itself an offer if other person has reason to know that person willing to bargain does not intend to conclude bargaining until he has made further manifestation of assent


((Lonergan v. Scolnick) – ads generally an invitation for bids, not a legally sufficient offer itself – also, conditional offers that reserve the right to sell to others are not legally sufficient offers


((Izadi v. Machado Ford) – an ad can be a binding offer if it’s really specific, manifests very specific terms (language of commitment or invitation to act) – especially if company is attempting a bait and switch (uses language to entice customers and then tries to weasel out) but harmed party had to be legitimately tricked – couldn’t have known about weasel language and tried to take advantage 

((Plowman v. Indian Refining) - Person making offer on behalf of company/organization must have authority

1) express authority: 


actual (part of your job description)


implied (informally tasked to make offer))

2) apparent authority (person held out by company to apparently have that power – must be reasonable)


3) retroactive authority (offer was ratified because those with authority were aware and let it happen)
4) whether an offer has been made depends on the objective reasonableness of the alleged offeree’s belief that the advertisement of solicitation was intended as an offer.  (objective reasonableness standard)
5) Offers are freely revocable at anytime before acceptance is performed (see exceptions below)
UCC - Firm Offers - §2-205 – offer made by merchant in a signed record that by its terms gives assurance that it will be held open (option contract) is not revocable for lack of consideration during time stated or if no time stated then for reasonable time – but period cannot last longer than 3 months – if such a term of assurance is in a form supplied by offeree then form must be separately signed by offeror – firm offer becomes effective when received.
Acceptance 

§ 50 – acceptance is manifestation of assent to terms of offer in the manner invited/required 


(either performance or return promise)
1) Mail Box Rule - §63 – (not as strong in UCC) - acceptance is complete when proper response invited by offer has left the offeree’s possession – under option contract acceptance is not complete until received by the offeror.  Offeror can exclude mailbox rule as a term of offer if he so chooses.  Mailbox rule does not apply to revocation.
2) acceptance requires meeting of the minds - §201(3)
3) §43 - constructive notice of revocation - power to accept is revoked when offeror makes action inconsistent with intent to enter into K and offeree acquires reliable info to that effect (ex: offeror sells property to another party and you find out before acceptance)
4) acceptance must be made in reasonable period of time
5) Counteroffer – conditional acceptance is actually a rejection of original offer and a counteroffer with new terms – mirror image rule – accepted terms must perfectly match originally offered terms to create binding contract

Last Shot Rule – if acceptance occurs via performance – then terms of last offer are what govern transaction
6) §69 – acceptance by silence/inaction – only when:

1) takes benefit of offered services with reasonable time to reject and knows they were offered with expectation of compensation

2) when offeror indicates that assent is manifested by silence/inaction and the offeree intends to accept by remaining silent

3) previous dealings indicate it is reasonable to expect offeree to notify that he does not accept

7) §58 – acceptance must comply with requirements of offer (can’t reply orally if asking for written acceptance)


UCC – no mirror image/last shot rule and therefore no silent acceptance – if battling terms, must look to §2-206 for acceptance – if yes, then must look at §2-207 for terms – see battle of forms below.

§2-204(1) – even if there’s no agreement on written terms – parties can imply a contract through their actions – performance can create implied contract 

Revocation(subcontractors)

((Drennan case) – general contractor relies on subcontractor’s bid in order to place overall bid.  GC wins overall bid and subcontractor tries to revoke sub-bid – see option contracts below – GC relied on sub-bid to his detriment, and sub-contractor knew he would rely on that sub-bid

§87(2) option K via promissory estoppel– sub-con cannot revoke his bid - kind of one-sided – subcontractors are bound by bids but general contractors are not generally bound to use those subcontractors
Consideration

§71 – performance or return promise must be bargained for exchange – it must be sought by the promisor in exchange for his promise, and given by the promisee in exchange for that promise (makes K enforceable)

§71(3) – performance can be an act or forebearance. 


((Hamer v. Sidway) – forebearance of a legal right can be consideration – but can’t be forebearance of illegal activity, and can’t be performance of a legal duty already owed to the promiser (§73)

((Dougherty v. Salt) – gratuitous promise (gift) is unenforceable w/o consideration

1) Past consideration is not sufficient for current promise

2) §79 - Consideration does not need to be commensurate with promise
3) Consideration given can’t just be a pretense – must legitimate, honest bargaining to exchange
4) §77 – Illusory Promise - Consideration can’t be of illusory value – the return promise can’t be “optional” – must have a real value, substance – promisor’s freedom must be restricted (ex: one side can quit agreement at any time, both sides must be obligated)
5) §81 – you can have mixed motives for getting consideration (aunt wants to give money to nephew, but also wants book for collection) – just because bargaining doesn’t induce promise or performance doesn’t mean that promise or performance can’t be consideration

6) No such thing as “moral consideration” – just because morally right to uphold contract doesn’t = enforceable
7) §32 – when in doubt if offer invites promise or performance, then the offeree may chose either (but not when it’s clear that offeror wants performance


8)
§16 – being drunk – can only void if the other person knows you’re so drunk you don’t understand the nature and consequences of agreement, or you’re incapable of acting in a reasonable manner – won’t hold up if you typically do business while drinking

Williston’s Tramp – man lets tramp buy a coat with his money – the short walk to purchase the coat is not consideration/ this is clearly a gift – but the walk could have been a consideration if it was bargained for – difficult to tell difference b/w conditional gift and consideration – generally, the more severe the detriment the more likely will be deemed consideration (if the tramp was severely injured for example)


Intangible motive can be consideration (scrooge wants to help others to save his soul) but they must be very significant and substantial – not trivial 


§74 – signing away right to a claim - signing a legal waiver of legal rights acts as consideration even if you don’t have the legal rights to begin with



1) forbearance to assert a claim which proves to be invalid is not consideration, unless:





a) the claim is doubtful because of uncertainty of the facts or law, or 




b) the forbearing party believes the claim may be determined to be invalid.




2) executing a written doc that surrenders a claim by one who is not required to execute the doc is consideration if executing the doc was bargained for even though he is not asserting the claim and believes no valid claim exists
Option Contracts

2 related transactions – 1) an offer is made that invites acceptance that if returned in a given time creates a contract, and 2) that offer is held open for a stated period of time as an exclusive, binding option in exchange for consideration

1) consideration for the option can be very small – even $10 or $5 – but consideration for option must be bargained for. 

2) §87(2) – option contract created by detrimental reliance (promissory estoppel) – when offer should reasonably expect to induce action/forbearance of substantial nature before acceptance, and which does induce that action/forbearance – then binding option is created as necessary to avoid injustice - detrimental reliance must be substantial.




a) §87(2) can be used in UCC cases to extend firm offers past the 3 month limit.

3) just because option contract is signed in writing doesn’t make it binding – must have consideration for the option.

4) if it’s a unilateral contract with a stated period of time - §45 can create an option contract due to part performance.


5) so there are 3 types of option contracts: 


1) express option created by exchange of consideration, 


2) if unilateral offer with stated period of time then part performance can create option contract (although performance must be completed)


3) §87(2) – substantial detrimental reliance can create a promissory estoppel type option that is a binding promise – remember that reliance on option had to be reasonable.
UCC §2-205 – see firm offers in offer section – this is a type of option contract w/o need for consideration for sale of goods ( must be signed doc, and between merchants, and only lasts for 3 months (at most) unless §87(2) – detrimental reliance

Remember: under option contract acceptance is not complete until received by the offeror
Promissory Estoppel

( Equitable doctrine for when no contract exists – occurs when promise is made but no bargaining/exchange of consideration to make K (esp. in family promises and charitable pledges  – gift motive/insulting to bargain w/ family members & charities)

§90 – a promise is made that should reasonably expect to induce action or forbearance on part of promisee – and the promise does induce such action/forbearance (reasonable reliance on promise) – then promise is binding if injustice avoided only by enforcement of promise

1) courts differ on how substantial reliance needs to be – but comments to §90 say you should consider how substantial


((Congregation v. DeLeo) – just because you hoped or planned for the promise to be fulfilled doesn’t mean you relied on it – reliance means you incurred some significant detriment in your expectations of the promise


2) remember – promise has to induce reliance, that reliance has to be reasonable and it had to be potentially foreseeable by the promisor

4) remedy – you typically get the value of your reliance back.
Restitution (Contract implied in law)

( similar to promissory estoppel – provides equitable remedy when there is no K.

1) based on concept of unjust enrichment – person performs services that are known to and accepted by another, law implies promise to pay for such services (if person expects compensation) – elements:




a) D benefited from the services of P




b) when P performed services he intended to be compensated (if intent was purely gratuitous or charitable no restitution – no good Samaritan restitution) – would reasonable person expect to be compensated?



c) reasonable person in D’s position would have know that P intended to be compensated.




d) unjust enrichment – it is unjust /inequitable for D to retain benefit w/o compensating P


2) cannot apply services officiously (Rest. Restit. §2) by interfering with their affairs in unjustified manner

3) there was no express agreement or promise made – duty to compensate is implied

4) Restat. Restit. § 116 – saving life/health w/o consent (only really applies to medical personnel): 


1) didn’t act officiously and intended to charge, 


2) services were necessary to prevent bodily injury or pain, 


3) no reason to believe person wouldn’t have consented to services if mentally competent, and 


4) it was impossible to give consent, or mentally incapable of giving consent 


(ex: doctor treating unconscious patient – yes, violinist outside window – no)

5) Restat. Restit. § 117 – saving property w/o consent: you preserve property belonging to another from damage/destruction w/o being able to obtain consent, entitled to restit. When: 



1) D lawfully possessed the property, 



2) situation wasn’t created by P’s breach of duty, 



3) reasonably necessary to render services before able to obtain consent, 



4) no reason to know D wouldn’t have wanted services, 



5) P intended to charge for protecting property, and 



6) property has been accepted by owner after being protected (doesn’t apply to real property – can’t give away burning house)

6) no restitution if person is mentally capable and refuses services


7) patient is liable to pay for medical services at hospital – duty to compensate is implied

((Bloomgarden v. Coyer) – can’t expect compensation way after you provide services because they had no chance to reject – have to expect compensation at time services are applied – people had to reasonably known you wanted compensation

((Watts v. Watts) – cohabiting, unmarried couple – can be implied-in-fact contract and unjust enrichment – she didn’t get wealth enhancement – only got value of services



1) implied-in-fact K – he asked her to move in, told her he’d take care of her, they made financial decisions jointly – continued conduct showed that they had an agreement/contract that she would be taken care of.




2) restitution – he was unjustly enriched by her taking care of house and helping with business – she expected to be compensated (he would take care of her)


8) generally, services b/w family members are gratuituous – normally applies to younger one aiding ailing older parent/uncle/aunt (can be overcome, but difficult – service must be extaordinary) – if not between family then assumed for compensation

9 Restitution Remedy – fair value of benefit provided - §371:




1) fair replacement value for the services/property provided, or 



2) pay benefit of wealth enhanced (much larger)
Promissory Restitution

§86 – promise made in recognition of benefit previously received is binding so as to prevent injustice, unless: 



1) the benefit was given as a gift (had to expect to be compensated), or 



2) the promise can’t be grossly disproportionate from the benefit given (at most – 4-5X larger)

1) Promissory Restitution (comment f to §86) doesn’t apply if the promise calls for more or less than what was already in a preexisting contract – in other words, can’t expect more for having just done your job – unless you went above and beyond the call of duty

2) restitution only to prevent injustice (only look at benefit provided to D – do not look to detriment of the one providing the benefit/service)

Contract to Negotiate in Good Faith



((Quake Construction v. AA) – sign an agreement to agree later on specific terms - §27 – you can have a preliminary agreement that binds you to agree to specific terms at a later date – really its an agreement to negotiate in good faith – have to be cooperative and try to reach terms – can’t be hostile or try to weasel out of contract at a later date, or change older terms that were already agreed.
a) letters of intent and preliminary agreements – you want to include a “no binding effect” clause or a “binding agreement to negotiate” clause to ensure you get what you want.

b) Courts may give reliance benefit/remedy to breach of good faith agreement to negotiate

Battle of the Forms/Counteroffers (Conflicting Terms)


what happens when buyers and sellers have forms/terms that conflict?


Common Law: Counteroffers - §59 – Last Shot Rule – a conditional acceptance that adds/changes terms is actually a rejection of the first offer and amounts to a counteroffer – when offers are going back and forth, and then the contract is performed without a clear acceptance/conclusion on terms (acceptance by implication) - the final offer (last shot) is what counts


Mirror image rule – unless terms of the two forms match each other perfectly, then there is no mutual assent unless one offer is fully accepted by the other party


UCC – rejects last shot rule and mirror image rule – completely different understanding of acceptance and terms
1) What is acceptance? - §2-206 – rejects mirror image rule (part 3) – (offer and acceptance):


1) an offer invites acceptance in any manner and medium reasonable – an order/offer to buy goods via shipment invites acceptance either by prompt promise to ship or by shipment of conforming or non-conforming goods – but shipment of nonconforming goods is not acceptance if seller notifies buyer that shipment is only sent as accommodation to buyer

2) if beginning performance is a reasonable mode of acceptance, the offeror may treat the offer as having expired before acceptance if the offeror is not notified of the acceptance within a reasonable time

3) a definite/seasonable expression of acceptance in record is adequate even if it contains terms additional/different from the offer (no rejection/counteroffer in UCC)
2) If Offer is Accepted – What are Terms? - §2-207 – only intended to be used when reply is acceptance with different terms – does not apply to express counter offers that reject terms of original offer (counteroffer must be very specific in language/bulletproof) – otherwise §2-207 prevents parties from slipping in unknown terms – requires terms to match up – forces legit negotiation:


3 Scenarios of conflicting terms:
  i) BP offer which is accepted with mirror image, BUT performance leads to an implied K of different terms
  ii) nonBP offer is accepted by nonBP acceptance w/ different terms (§2-206(3) situation)
  iii) a K formed in a manner (orally, implied) that is confirmed by a record(s) with different terms from the contract


In all 3 scenarios, terms are decided by (in order):

a) any terms that appear in records of both parties: terms that don’t agree are knocked out (mutual knockout rule)
b) any terms that both parties AGREED to, even if they’re not in record (implied terms, oral agreement)

c) Gap-Filler/Default terms (big 3 - §1-303):


a) course of performance (under this contract)


b) course of dealing (prior agreements/deals b/w these parties)


c) trade usage/industry custom

Note: hierarchy – express terms, then course of performance, then course of dealing, lastly trade usage
3) Bulletproof offer - §2-207 does not apply when original offer expressly says that the terms are non-negotiable and ONLY those terms invite acceptance (requires mirror image acceptance).
4) §2-204(1) – even if there’s no agreement on written terms – parties can imply a contract through their actions – performance can create implied contract 

5) Silent acquiescence can’t happen in UCC – courts say this amounts to a last shot rule - doesn’t apply to UCC

((Hill v. Gateway/Klocek v. Gateway) – buys computer over phone, when computer arrives includes additional terms to sale and says if you don’t return than you accept terms – could be option 2 or 3 under §2-207 – but note: can’t have silent acceptance to new terms because that amounts to last shot rule which doesn’t apply to UCC – company should have said upfront that additional terms would be included.
6) Click Through terms – evolving area of law – buying goods on internet you have to “click” accept a long list of terms – some say you read and accepted terms (duty to read) – other courts say that terms are unconscionable/unclear/misleading – they’re too long and complex for buyer to really know what they’re agreeing to.

Parol Evidence Rule


For written K that is agreed to by both parties (doesn’t have to be signed) - excludes “outside evidence” when interpreting terms:

1) Is written K unintegrated, partially integrated or fully integrated?

a) 
unintegrated – written doc doesn’t express the whole agreement – have to have outside evidence to add or contradict written doc to fully express the terms of agreement 



((very rare – means document isn’t even a final assessment of terms in that doc – everything is fair game – doc is very casual, almost meaningless)
b) 
partially integrated – doc is complete expression of K as far as it goes – outside evidence cannot be brought in to contradict, but can add or supplement K

c) 
fully integrated – doc is complete, finalized embodiment of K – no contradiction or supplement
· Usually comes down to argument between partially or fully integrated – judge hears all evidence (§214(a)&(b)) “in camera” – determines if K is fully or partially integrated – if partially then he allows outside evidence to add or supplement terms (but not contradict) – if fully then no outside evidence allowed.

2) Is extrinsic evidence offered to explain meaning of K terms?


§214(c) - Can always bring in outside evidence to explain meaning of a term

3) PER doesn’t apply (THIS EVIDENCE IS ALWAYS ADMISSABLE):

a) Evidence of agreements made after the writing

b) Evidence shows that K was subject to a oral condition precedent (before purchase, car had to be inspected)


c) Evidence shows K was invalid/ rescind K (fraud, duress, undue influence, incapacity, mistake, illegality)


d) Evidence to establish right to “equitable” remedy (like contract reformation)


e) Evidence of collateral (non-essential, side deal) agreement to written doc (on delivery of wood, side agreement to saw wood as well)


((Taylor v. State Farm) – Taylor signed release form – court determined it was fully integrated doc – not supplementation – but allows evidence to determine meaning of terms in release – was he releasing contractual claims or all claims (including tort)? – look at evidence from both sides on how they interpreted the term – which interpretation is more reasonable?  Court rules for Taylor – remember - §2-201(2) – where one party knows the other party has a different understanding but doesn’t say anything.

UCC - §2-202 Parol Evidence Rule– terms in written doc intended to be the final expression of K cannot be contradicted by (oral, prior agreement) evidence but can be explained/supplemented:

a) by course of dealing, course of performance or trade usage
b) by evidence of consistent additional terms unless court finds doc to be complete, exclusive statement of terms (fully integrated)


( comment to §2-202 says it rejects requirement that the term be ambiguous – but that’s really what it is – it’s unclear what the meaning of a term is so they accept outside evidence to establish 2 or more possible meanings that the jury/court can then decide what’s correct.  Two types:
1) evidence to determine special meaning agreed to by both parties

2) evidence to determine 2 equally plausible/reasonable meanings
a) UCC – parties exchanging forms – easier to have partial or nonintegrated document – you can supplement using the big 3 – 1) course of performance, 2) course of dealing, 3) trade usage - §1-303(e) – you try to view express terms and big 3 in consistent manner, but if you can’t then use hierarchy.

b) Generally, PER operates the same for UCC and common law
c) Promissory Estoppel and PER – could only apply to reliance on a partially integrated document – courts usually reject using promissory estoppel to get around PER (unlike statute of frauds)

d) Merger Clauses – including a merger clause that states this written doc is the complete, full expression of the K doesn’t ensure that it’s fully integrated – but it goes a long way towards showing that it is – isn’t as strong if it’s in a form as opposed to a separately written agreement

Interpreting Contracts (what do terms mean???):
§201 – whose meaning prevails:

(1) If parties share same meaning then that meaning prevails – even if the shared meaning is really bizarre

(2) If parties had different understandings, but A knew that B had a different understanding but A never told b – then B’s manifest intentions wins over A’s secret understanding

(3) They have different understandings and had no idea about the difference, or if they knew about difference but never reached an agreement, then there’s no meeting of the minds – no mutual assent so no K

§202 – Rules to Aid Interpretation:

(2) Words and conduct are interpreted in light of all circumstances, and principle purpose of parties is given great weight

(3) Writing interpreted as a whole (all writings in same transaction interpreted together)

(4) Unless different intention is manifested, then:

A – language is interpreted with its general prevailing meaning

B – technical terms/words of art are given their technical meaning within that field

(5) When agreement involves repeated performance – any course of performance that was accepted without objection is given great weight

(6) Whenever reasonable - manifestations of intentions of the parties are interpreted as consistent

§203 – Standards of Preference in Interpretation:

(a) Reasonable, lawful and effective meanings is preferred over unreasonable, unlawful or no effect meanings – but doesn’t overcome a clearly shared meaning between parties

(b) Hierarchy: express terms get more weight than course of performance than course of dealing than trade usage

(c) Specific/exact terms are given more weight than general terms

(d) Separately negotiated/added terms get more weight than standardized terms

Trade Usage – to apply you need to be merchant who understands the terms - you generally know the proper trade usage 
§204 – omission of essential term - when parties specifically bargain to be in a contract without an essential term that is necessary to determine rights and duties then court shall reasonably supply that term – this is a very rare situation



Contracts of Adhesion (ex: insurance contracts) – no negotiation, “take it or leave it” offer – one sided argreement where buyer can’t change terms and all companies use the same terms

a) For Ks of adhesion – in interpretation, courts look to what was actually negotiated/”dickered” for – not necessarily the express, written terms – gets you out of duty to read – really only applies to Insurance Co.
§211(3) – for standardized agreements – where one party has reason to believe that the assenting party wouldn’t accept if he knew about a particular term, then the term is not part of the agreement.

§206 – contracts are generally interpreted against the party who supplied the words (against the draftsman)
Open Terms

1) there is a K but some important terms are open/indefinite

((Walker v. Keith) – lease agreement has term “when lease ends we will agree on new rent at that time based on the market” – rent is an essential term and here it is left wide open – they could have said they would agree to arbitration or to use a formula – but here the term is wide-open (it means nothing) – since rent is essential term court rules there is no K – not place of court to decide a contract when there’s no meeting of minds

Common law – if K is missing an essential term then court may rule that there was no K at all – courts reluctant to determine terms of K



a) many modern courts say that since there was a original agreement and parties did agree to come to terms later than court must provide a reasonable solution

§33 – balancing test – even with manifest intent to offer, offer cannot be accepted to make a K unless terms are reasonably certain – certain terms means they provide basis for determining breach of K and remedy – open terms may mean that there was no manifest intention to be understood as a binding offer or acceptance – not nearly as aggressive or firm about open terms as UCC.

UCC - §2-204 – if terms left open doesn’t defeat K if parties intended to be bound – but the more terms left open and the more essential they are the less the parties intended to be bound – courts must come up with reasonable term for what’s open:

a) §2-309 – Time for Performance -if time limit left open than court can apply reasonable time limit to complete performance

b) §2-305 - Price– if price is left open then court can apply reasonable price if parties intended to be bound – if parties depay or postpone because can’t agree on price then there was no intention to be bound without price term

Statute of Frauds

It’s a barrier to enforcement of K/defense againt K – requires K to be in writing to be binding in certain situations

Common Law - §110 – requires written, signed memorandum to enforce K for:

1) K for executor/administrator to answer for duty of his client (the decedent)

2) K to answer for duty of another (suretyship)

3) K for consideration of marriage

4) K for sale of land

5) K not to be performed within 1 year (K can’t be terminated within a year without being breached) (ex: employee to work for multiple years – yes, employee to work till he dies – no, construction that could hypothetically be completed in a year - no)
a) 1 year to be performed starts at MAKING of K not at start of K
b) §31 – memo doesn’t have to be official K – can be any type of written form, document or letter that evidences that a K was made or offered – had to state all essential terms of K – court will not accept doc if it’s missing an essential term

c) §134 – signature can be any symbol made or adopted with intention to authenticate writing as that of signer – even logos on magazine ads, electronic signatures if encrypted – e-mails may not work
((Crabtree v. Elizabeth Arden) – employment K for multiple years – must meet statute of frauds – 2 signed payroll cards include all terms except length of employment – also, initial memo that includes length of employment but isn’t signed

§132 - signed and unsigned docs can be read together for purpose of Statute of Frauds as long as they refer to same subject matter/agreement (and they don’t have to specifically reference each other) – parol evidence can be included to determine how they were written, to link them together – but can’t have parol evidence provide terms
d)
What if you don’t have signed memo? – can get around using promissory estoppel:



§129 – SOF exception for sale of land (promissory estoppel) – if you reasonably relied on contract to your detriment and on continued assent of other party – then he changed his position – the K is binding even w/o SOF if injustice can be avoided only by enforcement (he told you he’d sell and you improved the property)


§139 – promissory estoppel gets you around statute of frauds – factors:



a) availability/adequacy of other remedies (cancellation/restitution)



b) definite/substantial character or reliance in relation to remedy sought



c) extent to which reliance corroborates evidence of promise and its terms, or evidence in general establishes promise and terms


d) reasonableness of the reliance



e) extent to which reliance was foreseeable by promisor.
( for K to negotiate in good faith – if underlying K is subject to SOF then the agreement to negotiate is also subject to SOF

UCC Statute of Frauds – different from common law Statute of Frauds


§2-201 – statute of frauds applies to contract for sale of goods for the price of $500 or more.



1) requirements of memo much easier to meet/much more liberal:




a) sufficient evidence that a K was made, 




b) must include quantity of goods, and




c) signed by party to be charged


d) all terms aren’t necessary – remember, §2-305 can create reasonable price and §2-309 can create reasonable time for performance


((Cohn v. Fisher) – check for partial payment of boat met statute of frauds because it was written to the seller, signed by the buyer, and it indicated it was for the purchase of a boat (which includes a reference to the transaction) – it even included price although it didn’t have to have that to be a sufficient memo under UCC

§2-201(3) – exceptions getting you around UCC SOF:


     (a) 
custom goods - even w/o sufficient memo the K is enforceable if the goods were specially manufactured and not suitable for sale in usual business, and the seller has made a substantial beginning in manufacture or a commitment for its procurement.

     (b)
admissions provision – even w/o sufficient memo the K is enforceable if the D admits that a K for sale was made.


     (c)
part performance - even w/o sufficient memo K is enforceable if payment has been made/accepted or if goods have been received/accepted (only applies to the quantity delivered or the quantity that has been paid for).

§2-201(2) – Merchant’s Exception to SOF

Here, UCC goes way beyond common law SOF – if between merchants one sends a written confirmation of agreement (referencing prior oral agreement) within a reasonable time and it meets the standards of §2-201(1) then the statute of frauds is met - allows merchants to get around need for signature of D for statute of frauds – but remember §2-207 – Merc. Exception only gets you around the statute of frauds – still need to determine terms under §2-207

(D has to send a rejection within 10 days to get out merchant’s exception to SOF – 
a) For merchant’s exception written confirmation doesn’t have to specifically reference the oral agreement – just has to meet standards for §2-201(1) – but can’t be an offer – it must appear to refer to previous agreement – confirmation can’t actually be an unsolicited purchase order.

b) Can’t take parol evidence here – have to look only at the written confirmation

c) The only adequate way to reject in 10 days is to say that NO CONTRACT EXISTED at all – be very careful
        Promissory Estoppel under UCC Statute of Frauds – courts go either way – 50/50 chance it’ll work

Implied Terms

Terms implied by default/implication when the parties haven’t said anything – additional terms can be applied for both UCC and common law (esp. UCC)


((Wood v. Lady Duff-Gordon) – there was binding implied term of “best efforts” to market her name and clothes – he agreed to pay half of profits – that wouldn’t mean anything if he wasn’t bound to try to make profit in first place – therefore she is bound to honor her K with Wood – this implied term gets him around illusory promise (§77).

UCC §2-306(2) – Best Efforts in agreement for exclusive dealing b/w seller & buyer – obligation by seller to use best efforts to supply goods and buyer to use best efforts to promote their sale – means good faith and reasonable diligence.


1) Best Efforts does not include extraordinary efforts.

§2-309(3) – termination of contract (unless on agreed terms) requires reasonable notification be received by other party – can’t agree to no notification if operation would be unconscionable

At Will Employment – employee can be fired at anytime w/o cause – can leave at anytime as well.

a) no age, racial, gender,etc… discrimination allowed.

b) Some courts don’t allow bad faith discharge – company fires you because you’re a whistle blower, you won’t do something illegal, stand up to harassment

c) Employee manual – terms in manual can be relied on by the employee (promissory estoppel) – ex: manual says you have right to a hearing before termination – some courts say this is a unilateral contract: you can’t take away employee rights without compensating them in an equal manner – other courts say that employee manuals can be changed at anytime – either way, compnet can’t deny benefits/compensation you’ve already earned.

Warranties – we’ll look at UCC next semester



Common law:

1) Warranty of habitability – landlord has to provide habitable apartment – he has full knowledge of quality while tenents have limited knowledge – also applies to skillful construction of homes when being bought – but generally only applies to MAJOR aspects – no cracks in foundation, drinkable water, proper utilities (sewage, electric) – also, this applies to residences – courts don’t really apply this warranty to commercial units – also, doesn’t really apply to reselling property.

Good Faith n Fair Dealing


Restat. §205/UCC - §1-304/1-201 – for every K there is an obligation of good faith (and fair dealing) in performance and enforcement

Good Faith – generally understood to be:



1) honesty in fact and 



2) following commercially acceptable standards of fair trade.

1) good faith only applies once a contract is formed – no good faith in negotiations, but do have to be honest (no misrepresentation)

2) good faith applies to enforcement and performance of contract.


3) good faith doesn’t override express terms because it is not its own source of a claim – but a bad faith term may be deemed unconscionable.


4) §1-302(b) – parties can’t disclaim the obligations of good faith, diligence, reasonableness, and care in their agreements – parties can stipulate to certain standards, but if unreasonable then they won’t hold up.

5) good faith – also understood as – you can’t deny the other party the fruits of the contract – can’t take away other party’s benefits, or use evasive measures to recapture what you gave up to enter contract


6) most courts use good faith to interpret express terms, but not to negate express terms
Requirements Contracts

§2-306(2) – a contract for EXCLUSIVE dealing in goods imposes (unless otherwise agreed) an obligation of best efforts for seller to supply goods and buyer to promote their sale.


a) seller must use good faith efforts to supply requirements, but buyer cannot ask for unreasonably disproportionate requirements §2-306


b) three typical requirements situations (regulated by good faith §2-306):


1) no specific amount of requirements listed in the contract – courts look at past performance with seller/buyer and past dealings to determine what was reasonable expectation


2) buyer and seller agree to estimate of amount of requirements – the variance on that estimate must be reasonable – can’t force a radical variation


3) buyer and seller agree to a maximum and/or minimum of requirements – the requirements then can’t exceed the maximum or minimum limit set without violating good faith



c) these contracts can be based on seller’s output or buyers requirements – the consideration is the exclusive nature of the contract (even if it’s only exclusive up to a certain percent of requirements/output)



d) example of bad faith – buyer tries to lower his requirements drastically so he can buy them at lower price from someone else – or cost to supplier goes up, so he tries to drastically raise/lower his output to maximize profit
Rescission of K (voidability)

general concept: void the K, both sides get restitution – return both sides to where they were before K
1) Minor/Mental Incapacity


§14 – if you’re minor and K didn’t involve necessities (food, shelter, medical care – minor can make K because he needs these to live) then K is automatically voidable if still a minor.


a) if minor becomes adult can still void, but only within reasonable time (rule of thumb: 6 months)



b) duty for adults to ask age – if minor lies, then can get fraud – but ignorance of age of minor unacceptable



c) restitution exception for minors – most courts rule that minor only has to give back what he still has (clothes, car, etc…) – does not have to give back value of benefit or use value/depreciation
§15 – K is voidable for mental illness/defect


1) party can’t understand nature of transaction (cognitive test – fully voidable – no restitution)



2) can’t act in reasonable manner regarding the transaction and other party has reason to know condition (volitional test)



a) §15(2) – under volitional test – if K seemed fair and other party had no reason to believe mental incapacity – then K isn’t voidable as to what already been performed – this doesn’t apply to cognitive test because there person had no idea what was going on and other party should have known.

2) Duress

( test – you need wrongful threat and no alternative.

§174 – physical duress - conduct forced by physical threat is not a manifestation of assent – physical threat means no acceptance

§175 – property and economic duress:



if party assents due to improper threat that leaves no reasonable alternative – K is voidable

§176 – improper threat:



a) threatens crime or tort



b) threatens criminal prosecution



c) bad faith threat of civil claim


d) threat is breach of good faith/fair dealing under contract


2) threat is also improper if resulting exchange not on fair terms, and:



a) threatened act would harm victim and not significantly benefit party making threat


b) effectiveness of threat in inducing assent is significantly increased by prior unfair dealing, or



c) threat is otherwise a use of power for illegitimate ends.


a) economic duress – generally, have to show that the bad economic situation was other guy’s fault (prove they owed you more $) – settlement agreements can be good things to avoid litigation – economic duress should be clear in order to void it.
3) Undue Influence

§177 – two types of undue influence (undue persuasion of a weaker party) make K voidable:

1) non-fiduciary – overwhelming pressure and influence (overpersuasion)
2) Fiduciary (trust and confidence) – relationship makes you assume they’re acting in your best interests


Type 2 is often between family members – there, it doesn’t take much pressure to exert undue influence.


Type 1 – need to show a lot of PRESSURE to show undue influence (7 factors):

1) discussion at unusual/inappropriate time

2) consummation of transaction in unusual place

3) insistence that transaction be finished at once
4) extreme emphasis on bad consequences of delay

5) use of multiple people to persuade a single, servient party

6) absence of 3rd party advisors to servient party

7) statements that there is no time to consult financial advisor/atty

a) generally, if the person isn’t in a state of emotional or mental pressure and distress, then influence has to be really EXTRAORDINARY

4) Misrepresentation
§164 – K is voidable if assent was induced by a 1) fraudulent or 2) material misrepresentation by other party that victim was justified in relying.
§162 – Fraudulent/material misrepresentation:

1) Fraudulent misrep (intends to deceive): intends to induce party to manifest assent and he 


1) knows his statement is not in accordance with facts, or 


2) doesn’t have the confidence in the truth of his statements that he implies/states or his assertion, or 


3) knows he doesn’t have the basis on which he states/implies the assertion
2) Material misrep (false statement meant to change position): statement is likely to induce a reasonable person to manifest intent, or maker knows that it would likely induce the recipient to do so.


§168 – reliance on opinions – an opinion expresses only a belief of a fact or a judgment on quality, value, etc…


(2) if it is reasonable to do so, then a recipient of an opinion as to facts not know by the recipient may interpret it as an assertion if 


a) the facts known are compatible with the opinion, or 


b) facts are known to justify forming the opinion.

§169 – Not Justified to Rely on Opinion, unless:

a) person is in such a relation of trust and confidence that it’s reasonable to rely

b) reasonably believes that person with opinion has special skill/judgment re: the subject matter

c) some other special reason makes person especially susceptible to the opinion (misrep.)

5) Non-Disclosure (misrepresentation)

§161 – When non-disclosure amounts to assertion:



When person stays silent on fact he knows – it amounts to assertion that fact does not exist when:

a) he knows stating the fact is necessary to prevent a previous assertion from being a misrep (fraudulent or material) – (ex: you told buyer that roof was strong and sturdy, then you find out it’s rotting – you gotta tell them to fix previous misrepresentation)
b) he knows stating the fact would correct mistake of a basic assumption of the K and non-disclosure amounts to failure to act in good faith and standards of fair dealing (ex: buyer assumes by a statement that the roof is strong and sturdy – but you know it’s rotting – gotta correct his mistaken assumption)
c) he knows stating the fact would correct a mistake as to the content/effect of a writing that evidences all/part of K

d) other person is entitled to know the fact due to relation of trust and confidence

Fiduciary Duty of FULL DISCLOSURE (like lawyers)
6) Unconscionability

K will not be enforced when elements of unconscionability present at making of K

2 aspects (both required – may use sliding scale depending on how strong one is):


1) Procedural: how bargain was agreed to (balance of bargaining power – ex: adhesion Ks because no negotiation on terms/uneven power/take it or leave it – absence of meaningful choice)



2) Substantive: unfairness of resulting K (beyond the expectations of weaker party/unduly oppressive/one-sided – shocks the conscience) 
§208 - Unconscionable Contract or Term - If K or term in K is unconscionable at time K is made then court can refuse to enforce K or can enforce K excluding the unconscionable term – or may limit term to avoid unconscionability.
UCC §2-302 (basically same as §208) – court finds K or term unconscion. At time it was made – court can refuse to enforce K or can enforce K w/o unconscion. Term, or limit application of term to avoid unconscionable result.
a) unconscionability often tried to apply to arbitration clauses
Remember – remedy is different: you could cancel K and get restitution OR you can enforce K w/o unconscion. term

7) Public Policy
§178 – term in K is unenforceable on public policy grounds when legislation provides it is unenforceable (illegal) or interest in enforcement is outweighed by public policy

( contract is void if it is illegal (including illegal subject matter/illegal consideration – examples: gambling, usurious Ks, operating w/o license)

§187 – non-ancillary restraint on competition – promise to refrain from competition that imposes a restraint not ancillary to a valid transaction/relationship is unreasonably in restraint of trade.
§188 – ancillary restraint on competition - promise to refrain from competition that imposes a restraint ancillary to a valid transaction/relationship is unreasonably in restraint of trade if:

a) the restraint is greater than needed to protect promisee’s legitimate interest, or

b) promisee’s need is outweighed by hardship to promisor and likely injury to public
(2) such ancillary promises to valid transactions include:


a) promise by seller of business not to compete with buyer in such a way to injure value of business sold


b) promise by employee not to compete with his employer


c) promise by partner not to compete with partnership


( non-compete agreement can’t be unreasonably broad

Non-performance
After K is made you don’t have to perform under following circumstances:

1) Mistake
There was a mistake of fact for one or both parties at time K was made
a) Mutual Mistake
2 questions: 
(At time K was made was there mutual mistake? 
(§152 - mistake on basic assumption and material effect on performance???) 
( If yes, who bears risk? 
(§154 – determined by agreement, obligation of due diligence, what would court determine reasonable??)
§152 – mistake of both parties makes K voidable – does mutual mistake doctrine apply?
Mistake of both parties involved basic assumption on which the K was made and had material effect on the agreed exchange of performances – K is voidable by adversely affected party unless he bears risk of mistake under §154 .

§154 – who bears risk of mistake – party bears risk when:
a) risk is allocated to him by the agreement of the parties (“as is” clause in contract can determine that buyer bears risk, especially if really specific – buyer is obligated to be diligent if he sees “as is” clause)
b) at time K is made he is aware that he has limited knowledge re: the facts that the mistake relates to, but treats his limited knowledge as sufficient (question of due diligence and conscious ignorance)
c) court determines that it is reasonable to allocate the risk to him.
§157 – Due Diligence
Mistaken party’s  fault in failing to know/discover facts before making K does not bar avoidance of K unless his fault amounts to failure to act in good faith and meet reasonable standards of fair dealing.
b) Unilateral Mistake
Courts generally very resistant to void K under unilateral mistake due to public policy – the party w/o mistake has reasonable expectations on the agreement, so it’s tough to destroy their expectations – equitable grounds have to be very strong under §153
4 Questions
1) was mistake on basic assumption and material effect to exchange?, 
2) allocation of risk (look at agreement, due diligence, what court would find reasonable), 
3) gotta show it is unconscion. to uphold K, or 
4) other party knew about mistake and didn’t say anything.
§153 – Mistake of one party makes K voidable

Mistake of one party at time K was made as to basic assumption of K has material effect on the exchange of performances that is adverse to him – then K is voidable if he does not bear risk of mistake under §154, AND:

a) the effect of mistake makes enforcement of the K unconscionable, or

b) the other party had reason to know of mistake, or his fault caused the mistake
2) Changed Circumstances
Something changes after K is made that makes non-performance acceptable

A) Impracticability – 

Something occurs after K is made that is contrary to a basic assumption of both parties

(test isn’t forseeability (almost anything is potentially foreseeable) – test is: did parties reasonably think that event wouldn’t occur – it was improbable and unlikely.
§261 – discharge K due to impracticability

Party’s performance is made impracticable (not his fault) because occurrence of event was basically assumed not to happen – duty to perform is discharge


( §154 comes back into play – who bears risk of discharge? – does contract speak to this situation? - and due diligence (should one party have protected himself from this)? – And what’s reasonable in court’s view.

§263 - If the object/thing that is essential to the K is destroyed/doesn’t exist then the K is rescinded due to impracticability and mutual restitution – but neither party can be responsible for destruction (opera house accidentally burns down – rescind K)
§262 – if person essential to K dies/incapacitated and that makes K impracticable because the non-occurrence was basic assumption – K is voidable

(Acts of god can create impracticability – lightning strikes.

§377/§272 – Restitution if K is voided for impracticability – go back to where parties were before K

UCC Impracticability - basically the same:

§2-615: delay/non-delivery in whole or part is not a breach of duty if agreement is impracticable by event whose non-occurrence was basic assumption under which K was made in good faith.


b) if seller can still perform in part he must allocate among his customers, but in any manner that is fair and reasonable



c) seller must notify buyer seasonably of delay/non-delivery due to impracticability.

§2-613: when K requires specific goods, and goods are destroyed/damaged through no fault of either party before risk passes to the buyer (or in case of “no arrival, no sale” term - §2-324) then:



a) if loss is total then K is voided

b) if loss is partial/deterioration – buyer can demand inspection, and decide that K is voided or accept goods with due allowance from K prices.

However - §2-614 – substituted performance must be accepted re: carrier or manner of delivery.  But if agreement fails due to gov’t regulation then seller can withhold delivery unless buyer provides a commercially substantial equivalent for payment.  If delivery has already been made then payment in accordance with regulation will discharge the buyer of obligation unless regulation is discriminatory, oppressive, or predatory.
Remember – under §2-613 – you gotta be specific when you identify the goods – if he’s not specific enough you can replace with other goods that meet the terms of agreement (corn grown in different field is fine because K didn’t say the corn had to be grown from a certain place)


((Karl Wendt v. IH) – impracticability doesn’t apply to market shifts, even when they drastically impact profits/businees and even if they’re indirect result of Gov’t influence – also, can’t unilaterally terminate K if you have a termination clause in the K – have to follow terms of K

((Harriscom v. Harriscorp) – gov’t regulation prevents shipment of radios – impracticability is acceptable if gov’t DIRECTLY affects your agreement with regulation, etc… - can’t resist the gov’t because they can shit down your business

2) Frustration of Purpose – the “primary” purpose of the K had to be “substantially” frustrated.

Primary purpose can’t be mutual profitability – that’s the primary purpose of virtually all Ks - 

§265/ UCC - §2-615
(Test is:  (1) supervening act, 
(2) parties did not reasonably expect would happen 
(3) primary purpose of K is destroyed by act, and 
(4) purpose realized by both parties at time K was made

( Not impossibility where party cannot perform, this is where it would make no sense to perform (ex. renting room to see king’s coronation)
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