Contracts I, Mike Selmi, Fall 2003 — Quick Reference — 

Tool-kit
· Line-drawing / Slippery-slope vs. Distinguishing Facts

· It’s the Legislature’s job vs. Courts can fill the gap

· Flood of Litigation vs. Justice

· Individual Autonomy vs. Government Protection

· Policy / Future Effects of Decision

· Social Norms vs. Rules of Contract Law

· Market vs. Adhesion

PROMISES

Objective Theory
· Policy (predictability)

· Ray v. Eurice & Bros. (unilateral mistake)

· Park 100 Investors v. Kartes (fraud)
1.  Consideration
· § 71 – Consideration = bargained for exchange (act or forbearance)

· § 73 – Consideration Exception = legal duty

· § 77 – Consideration Exception = illusory/alternative promises

· § 79 – Adequacy of Consideration = regarded as such by both parties, nothing more

· Peppercorn Theory = value not relevant

· Hamer v. Sidway (waiver of legal right)

· Dougherty v. Salt (consideration language)

· Baehr v. Penn-O-Tex Oil (forbearance)
· Plowman v. Indian Refining (pension)
· Agency = express or implied

2.  Reliance (Promissory Estoppel)
· § 90(1) – Promissory Estoppel = promise, reasonable reliance, detrimental reliance, injustice

· § 90(2) – Charitable Subscriptions = promise doesn’t need to induce action/forbearance (not really used)

· Greiner v. Greiner (reasonable reliance)

· Wright v. Newman (detrimental reliance; family)

· Allegheny College v. Nat’l Chautauqua Bank (charitable subscriptions)
· Katz v. Danny Dare (pension)
· Shoemaker v. Commonwealth Bank (insurance)
3.  Restitution (Unjust Enrichment)
· § 86(1) – Restitution = promise in recognition of benefit previously received, injustice

· § 86(2) – Restitution Exceptions = benefit was gift, or value of promise disproportionate to benefit

· Restatement of Restitution § 116 – benefit justified/necessary, D would have consented

· Contract Implied in Fact/Law:  express request for services vs. would have consented

· Credit Bureau v. Pelo (mental impairment)

· Posner:  transaction costs (how difficult to get actual assent); reasonable person (would have assented) 

· Commerce Partnership v. Equity Contracting (subcontractor)
· Watts v. Watts (sexual relations; family)
· Mills v. Wyman (3rd party)
· Webb v. McGowan (moral obligation)
· Promises to Pay Debts:  binding regardless of statute of limitations (§ 82) or bankruptcy (§ 83)

WRITTEN CONTRACTS

Bilateral Contracts
· § 24 – Offer Defined = all that is left to do is accept

· § 25 – Option Contract = separate contract that limits offeror’s power to revoke

· § 26 – Preliminary Negotiations = not binding if both parties know that they are not intended to be binding

· § 33 – Certainty = offer cannot be accepted unless its terms are reasonably certain

· § 36 – Termination of Power of Acceptance = revocation, lapse of time, death/incapacity

· § 39 – Counter-offer = offer from offeree to offeror changing terms, terminates offeree power of acceptance

· § 43 – Indirect Communication of Revocation = offeree takes action inconsistent with intent to accept offer

· § 50 – Acceptance = express assent, part or full performance

· § 59 – Purported Acceptance Which Adds Qualifications = is actually a counter-offer, not an acceptance

· § 63 – Time When Acceptance Takes Effect = mailbox rule (doesn’t apply to option K)

· § 69 – Acceptance by Silence = only where the offeree takes benefit, or both parties understand it as assent

· Lonergan v. Scolnick (mailbox rule)
· Izadi v. Machado Ford (advertising; bait & switch)
· Normile v. Miller (revocation through action; notice of revocation)
Unilateral Contracts
· § 45 – Option Created by Part Performance = in unilateral K part performance creates an option K

· Petterson v. Pattberg (revocation before performance/acceptance)
· Cook v. Coldwell Banker (substantial performance)
Pre-acceptance Reliance
· § 87 – Option Contract = separate agreement limiting power to revoke, needs consideration or reliance

· James Baird v. Gimbel Bros. (subcontractor—D—minority view)
· Drennan v. Star Paving (subcontractor—Pl—majority view)
· Berryman v. Kmoch (nominal option K consideration)
· Pop’s Cones v. Resorts Int’l (option K reasonable reliance)
Firm Offer
· § 2-205 – Firm Offers = express signed assurance to keep offer open binding without consideration 

Battle of Forms
· § 2-207 – Additional Terms = individuals need assent; merchants need assent terms materially alter K

· Common Law Rules:  mirror image rule; last shot rule (rejection & new offer)

· Strategy:  goods?  merchants?  expressly conditional?  additional terms material?  contradictory terms?  

· Princess Cruises v. General Electric (services — common law)
· Brown Machine v. Hercules (assent to some, but not all, terms)
· Dale Horning v. Falconer Glass (materiality — surprise or hardship)
Electronic Contracting
· Hill v. Gateway (majority — accept-or-return offer)
· Klocek v. Gateway (minority — order = offer)
Postponed Bargaining
· § 27 – Contemplated Written Memorial = acts of assent are binding even if parties intent to draft writing

· § 2-204 – Formation = in any manner which shows agreement, even if open terms (if intent to be binding)

· § 2-305 – Open Price Term = reasonable price at time of delivery unless not intended by parties

· Quake Construction v. American Airlines (intent to be bound or preliminary negotiations)
COMMON PRACTICES

· Ellickson, Order Without Law (interest, not liability, yields results; long-term relationships bar litigation)

STATUTE OF FRAUDS

General Principles
· § 110 – Contracts Covered = land, more than one year

· § 131 – Memorandum = signed, identifies subject matter, indicates a K has been made, states essential terms

· § 132 – Several Writings = one must be signed, others must indicate relation to same transaction

· § 133 – Memorandum Not as Such = any signed writing will do

· § 139 – Enforcement by Reliance = reliance exception to statute of frauds

· Police Rationales (avoid fraud & carelessness; not to let people out of legitimate agreements)

· Crabtree v. Elizabeth Arden (several writings)
· Winternitz v. Summit Hills (partial performance exception)
· Alaska Democratic Party v. Rice (reliance exception)
Sale of Goods Statute of Frauds (UCC)
· § 2-201 – Statute of Frauds = goods over $500, signed (or no objection, merchant, specially manufactured)

· Buffaloe v. Hart (no writing signed by party against which enforcement is sought)
· Bazak Int’l v. Mast Industries (merchants:  confirmation not objected to)
INTERPRETATION & PAROL EVIDENCE RULE

Principles of Interpretation
· § 201 – Whose Meaning = agreed upon, or whichever meaning was known to both, or neither if not known

· § 202 – Rules of Interpretation = all circumstances, as a whole, course of performance/dealing, trade usage

· § 203 – Preference in Interpretation = reasonable/lawful/effective meaning; 

express terms > course of performance > curse of dealing > usage of trade; 

specific/exact terms > general language; separately negotiated > boilerplate

· § 204 – Omitted Essential Term = court will supply reasonable term for omitted essential term

· Rules of Interpretation = context, genus, kind, as valid, against drafter, as a whole, purpose of parties, 

specific qualifies general, handwritten/typed control printed, public interest preferred

· Joyner v. Adams (knowledge of other party’s intent)

· Frigaliment Importing v. BNS Int’l (trade usage)

· C&J Fertilizer v. Allied Mutual (reasonable expectations)

· Reasonable Expectations (insurance and either ambiguity or unusual/emasculating terms)

· Adhesion Contracts (boilerplate, unequal bargaining power, no choice)

· Lucy v. Zehmer (drunk; circumstantial evidence)

Parol Evidence Rule
· § 215 – Contradiction of Integrated Terms = parol evidence cannot be admitted to contradict a written term

· § 216 – Consistent Additional Terms = can be admitted unless K was completely integrated

· § 2-202 – Parol Evidence = express integrated terms cannot be contradicted by extrinsic evidence

· Thompson v. Libby (collateral agreement)

· Exceptions to Parol Evidence Rule = evidence explaining meaning, agreements made after writing, 

oral condition precedent, fraud/duress/mistake, equitable remedy, collateral agreement

· Sherrodd v. Morrison-Knudsen (fraud exception)

· Taylor v. State Farm Mutual Insurance (creating ambiguity)

· Nanakuli Paving v. Shell Oil  (UCC:  trade usage, course of performance, course of dealing)

IMPLIED TERMS, GOOD FAITH, WARRANTIES

Implied Terms
· Wood v. Lady Duff-Gordon (instinct with an obligation)

· Leibel v. Raynor Manufacturing (reasonable notification)

Good Faith
· § 205 – Duty of Good Faith and Fair Dealing = implied in every K

· Locke v. Warner Bros. (performance is discretionary)

· Empire Gas v. American Bakeries (requirements K)

· Donahue v. Federal Express (at-will employment)

Warranties
· § 2-314 – Merchantability = seller is merchant of those goods, trade standard & fit for ordinary purpose

· § 2-315 – Fitness for Particular Purpose = seller knew of particular purpose and buyer relied on seller

· Bayliner Marine Corp. [D] v. Crow [Pl] (merchantability & fitness for a particular purpose)

· Caceci v. De Canio Construction Corp. (habitability/merchantability)

