Road Map:

1. Read question and pay attention to what it asks – if it says you represent a specific side you should (just use your other info as counteroffers).

2. What was the contract for – (if sale of goods it’s UCC, if not it’s common law)?

a. If UCC, does the merchant exception apply?

3. Is a signed writing required?  If so, does the SOF apply?

a. Sale of goods for over $500.

b. Sale of land or property

c. Any contract that cannot be performed within one year

4. Is there oral agreements?  If so, probably a parol evidence issue.

a. Find ambiguity.  A problem of interpretation?

5. Are there two forms?  Which ones governs?  Find offer and acceptance.  

a. Knockout rule (UCC)?  Additional terms material (do hardship and surprise)?

b. Counteroffer (CL)?

6. Is there a conflicting oral agreement and written agreement?  If so, find offer and acceptance.

7. Is there an implied warranty of good faith and fair dealing?  Express warranty of merchantability or fitness for a particular purpose?

Secondary Arguments:

8. Find consideration.  There is a promise.

9. If no consideration, does PE apply?  There is a promise.

10. If no detrimental reliance, does restitution apply?  Absence of a promise w/presence of unjust enrichment.

11. Possibly make a note on whether it is a bilateral or unilateral contract.

12. Think about what case the question is most like, then see what’s different.

13. Are there any collateral agreements void for consideration?

14. Does one party have more bargaining power than the other?

a. If significant difference, construe against the drafter.

15. Make sure you have discussed the story – who would get sympathy?  Who is credible?

16. PAY ATTENTION TO WHERE THE CASE WAS IN THE BOOK!  Example:  Rice = SOF not PE; Watts not necessarily used just in the family.

Checklist:

1. UCC/Common Law

2. SOF

3. Parol evidence

4. Offer and acceptance

5. Battle of the forms

6. Consideration

7. Promissory estoppel

8. Restitution

9. Implied or express warranty

