CONTRACTS II OUTLINE

I).  Regulating the Bargaining Process.  – Promises are legally enforceable if they are made by informed adults – however, promises are unenforceable if they are insufficiently informed.  




a).  Some promises will meet these standards, and will be 




unconscionable.  




b).  Some promises will not be enforced, unless they are in writing.  


A).  Duress.  



I).  Section One of the Restatement.  





a).  To have a social practice of contracting, there has to be a third 




party, namely the courts, to enforce the contract.  





i).  You are seeking, somewhat, to be paternalistic, or, 





ii).  You are seeking to do something along the lines of 





shoring up the welfare state and public policy.  




b).  Duress draws the line between enforceable and unenforceable 




contracts.  





i).  Section 174 of the Restatement – Compulsion. 






a).  “Either your brains or your signature on this 






contract!”  





ii).  Section 175 of the Restatement – a threat.  





iii).  Section 171 – a threat that leaves the party no 





reasonable alternative.  






a).  Connection is made between the threat and the 






making of the promise, and third, no reasonable 






alternative.  






b).  Has to be independent of the elements.  






c).  Subsection 2 – improper only if there is 






underlying terms that are unfair.  







i).  This needs to be an external standard.  







ii).  Does not require that you benefit from 







it.  





iv).  Section 176 – Defines when a threat is improper. 



II).  Wolf v. Marlton Corporation – case of the couple that had marital strife, had already put down money on the contract, and came to regret it – threatened retaliation against the builders.  Discussion surrounds a couple of factors:  




a).  What was going on here, really?  Wasn’t the Marlton Corp. 




taking advantage of the protections of the court by coming into 




court here, and protecting from “undesirables” coming into the 




neighborhood?  





i).  Are they acting opportunistically?  




b).  Judge talks about a state of mind test, and what the threat 




induces, but says that the threat must be wrongful as well.  




c).  The court is certain to distinguish the facts of duress 




from an instance of hard bargaining.  





i).  The threat may not be illegal, but is still wrong.  





ii).  The threat must be done for a solely outrageous 





or immoral purpose.  






a).  Since the whole idea was to hurt Marlton’s 






business, this was outrageous.  – Section 176 (1)






(d).  – sole purpose is to injure the other party.  



III).  Emanuels Notes.  




a).  Duress is available if the defendant can show that they were 




unfairly coerced into entering into a contract, or into modifying it.  





i).  Consists of any wrongful act or threat which overcomes 





the free will of a party.  




b).  Subjective standard – this is what is used to determine if one’s 




free will has been overcome – regardless of whether the will of a 




person of ordinary firmness would have been overborne, if the 




party can show that he was unusually timid and was in fact 




coerced, he may use the defense.  





i).  The fact that the hypothetical “person of ordinary 





firmness” would or would not have been overborne has





evidentiary value in ascertaining whether the party’s own 





decision was coerced.  




c).  Ways of committing duress.  





i).  Violence or threats of it.  





ii).  Imprisonment or threats of it. 





iii).  Wrongful taking or keeping of a party’s property, or





threats to do so. 





iv).  Threats to breach a contract or to commit other 





wrongful acts, (e.g. threats to exercise legal rights in 





oppressive ways).  




d).  If a party threatens another with a certain act, it is irrelevant




that he would have a legal right to perform that act, if the threat, or 




the ensuing bargain are abusive or oppressive.  




e).  The most frequently alleged form of duress is threats to breach




the contract.  




f).  The remedy for duress is usually restitutionary in nature.  





i).  The party claiming it is allowed to recover an amount 





sufficient to undo the unjust enrichment that the other 





party has obtained.  



IV).  Austin Instrument, Inc. v. Loral Corp. – case of the subcontracting parties  -- Loral got a another contract, and Austin wanted part of the subcontract.  Loral said, “if you want part of this, you have to give us the lowest qualified bid on the second subcontract – Austin got huffy, and threatened a price increase on the first contract.  Loral went ahead and played along, and then sought the damages in the difference between the contract prices.  




a).  Parties are allowed to go forth and cover in cases such as this 




and seek damages later.  





i).  Recovered the increased price in the first contract, and 





everything beyond a fair and reasonable price on the 





second contract (less of course, the amount owed on that 





contract).  





ii).  The duress was proven since the defendant proved that 





it could not get the goods anywhere else.  




b).  What about the court’s decision here?  





i).  A threat is improper if it is a breach – but is a threat 





always a breach?  





ii).  But sometimes an attempt to breach is simply a cry for 





help.  





iii).  Under what conditions should this be a breach?  






a).  When the threat would be in bad faith under 






common law – i.e. Alaska Packers.  






b).  When, as in this case, it is not an efficient 






breach, and is merely an attempt to reallocate 






wealth.  






c).  Here, if they had let Austin breach, Loral’s 






reputation would have been damaged beyond repair.  




c).  The parties may modify, as long as the modification is in good 




faith.  





i).  This is covered by UCC 2-209.  




d).  In this case, Austin is asking for more than to which it is 




entitled.  





i).  Additionally, the reputational losses justify keeping 





Austin in line.  




e).  The UCC is silent on duress, so we use the common law.  



V).  Chirelstein – “Preexisting Duty Rule”  -- rule at common law – performance of an act whiche the promise is already bound by contract to perform is not “valid consideration” for the change that the promisor has apparently agreed to.  The enforcement of the subsequent promise would accordingly be barred on the ground that a fresh consideration for that promise was lacking.  




a).  Criticism --  have to have a sense as to why the modification 




was proposed and agreed to – might frustrate the parties’ real 




interests by making it difficult for the parties to agree in the future.  





i).  So, the answer is to make it binding if the modification 





is fair and equitable in light of the circumstances not 





anticipated by the parties at the time that the contract was





made.  




b).  Look to the motives of the party making the demand, and to 




the free will of the party being demanded of.  




c).  Market changes CAN allow for contract modifications if the




market shifts would provide a loss for one of the two parties.  



VI).  Post v. Jones – deals with salvage law – ocean is starting to freeze 



up, when a whaling ship is stranded in the ocean, and three other ships



come up.  The goods are divided and auctioned among the other three 



ships.  




a).  The monopoly by the ships locks the stranded ship into price 




terms, etc. that it might not want to accept.  




b).  This is a bilateral monopoly.  




c).  The duress doctrine provides an incentive to not take advantage




of a superior bargaining power.  





i).  Might announce ex ante that if you are going to abuse 





your position, you will lose.  





ii). Duress cases involve a manipulation of bargaining 





power.  


B).  Fraudulent Misrepresentations.  – Restatement Second 159-69.  



I).  Section 164 – Contract can be voided.  




a).  You made a fraudulent misrepresentation and you intended to. 




b).  You can make a material misrepresentation, and it is 




likely to make a person give their assent.  (Section 162 sub 2).  



II).  Claim of misrepresentation can be used either as a defense against 



enforcement in a suit brought by the misrepresenting party, or as a 



grounds for rescission or damages by the misrepresented-to party suing 



as plaintiff.  




a).  Elements of proof required.  





i).  Other party’s state of mind – not necessary to prove 





that the misrepresentation was intentionally made; a 





negligent, or even innocent misrepresentation is generally 





sufficient to avoid the contract if it goes to a material fact. 





Restatement 164.  




b).  Justifiable Reliance – the party showing misrepresentation




must show that he justifiably relied on the misstatement.  So, can’t 




just show that they “in fact” relied, but also that his reliance was 




justifiable.  





i).  Gullible people are sometimes protected – usually, 





though, only if the other party was being outright deceitful.  




c).  Must be misrepresentation of a fact, rather than an opinion.  





i).  Very thin line.  





ii).  If one holds themselves out as an expert, this can 





become tricky.  




d).  Statement of law.  – cannot be held as misrepresentation, since




everyone should know the law.  





i).  This rule is breaking down.  




e).  Concealment and nondisclosure.  – harder to make a claim.  




f).  Concealment is breaking down – some exceptions. 





i). Half truths – if partial truth is revealed, this may 





be a misrepresentation.  – 159.  





ii).  Positive concealment – cannot take positive steps to 





conceal the truth.  – 160.  





iii).  Failure to correct a past statement. – 161.  





iv).  Fiduciary relations.  – 303.  





v).  Failure to correct a mistake. 






a).  If one party knows that the other is making a 






mistake as to a basic assumption, the failure 






to correct this will be a failure to act in good faith 






or in accordance with the rules of fair dealings. 161. 





vi).  Easier standard for rescission – even if damages aren’t 





awarded, the court may allow the parties to rescind.  



III).  When is there a duty to disclose?  




a).  Obde v. Shlemeyer – case of the apartment building, infested 




with termites, and now want to collect damages on what they 




thought that the building was worth, as opposed to what it is 




actually worth.  






i).  It is the cheapest path for the defendant to just disclose 





in this case.  





ii).  However, the problem with this is that it gives the 





buying party the incentive not to engage in inspections to 





exam its property.  Should we really reward this?  





iii).  Sort it out – the owner would KNOW, since they 





were the owner of the building, of the building’s problems.  





iv).  The court also seems persuaded here by the fact that 





active steps were taken to ensure that the plaintiff did not 





find out about the termites






a).  This makes this case very different from a 






duty to disclose case – this is more of a fraudulent






concealment case.  





v).  Seller concealed certain issues, AND THEN, they did 





not disclose.  This makes this case different from straight 





up failure to disclose cases.  

b).  Reed v. King – case of the plaintiff who purchased from the defendant a house in which brutal murders had happened ten years beforehand.  





i).  The court shows that they are Restatement 161 (b)





people.  






a).  In other words, plaintiff can recover if she 






can show that this event has affected the price of the 






house.  





ii).  The court says that this “could be” affecting the price





of the house.  





iii).  The fact that this has affected the reputation of the 





house is a material fact does not necessarily mean that it 





has to be disclosed to the new buyers.  





iv).  However, this has to be conjoined by the fact that this 





is not something that could easily be ascertained by the





buyer.  





v).  Court is trying to have it both ways.  






a).  This is a material fact that affects the price 






of the house. 






b).  And this cannot be ascertained by the buyer.  







i).  There is a tension here, b/c if it is 







something that everyone knows about and 







affects the price/value of the house, couldn’t







the buyer have easily gotten access to the 







information?  







ii).  Wouldn’t this have turned up in a 








reasonable inquiry?  

IV).  Chirelstein – Parties should be reasonably clear on what they are getting and what they are giving up.  However, should misrepresentation count as concealment?  




a).  Cannot make bald misrepresentations about the goods, but 




“bare nondisclosure” is a different matter and creates no liability.  




b).  This would make every seller liable for every non-apparent 




defect in a good.  





i).  However, even if the law did require full disclosure, 





could the seller ever truly be fully cognizant of all of the 





factors that go into the property?  




c).  Contrast this view with Section 161  of the Restatement, 




which does frame nondisclosure as misrepresentation, especially




when it goes to a basic assumption at hand.  




d).  Additionally, this cuts both ways, which benefits the buyer in 




some instances.





i).  For example, lets say that the buyer knew that there was 





an oil well under a piece of property – would it be 





necessary for the buyer to disclose this?  

V).  L&N Grove v. Chapman – case of the guy who sold his property, which eventually became Disney World.   




a).  Why is the court getting involved here?  Isn’t the analysis 




misguided?  





i).  The result has happened, so why bring in the courts?  




b).  There is a tension here between fairness and efficiency.  





i).  Fairness – you have to look out for the little guy. 





ii).  Efficiency – assets need to be available in an 





efficient manner, and the efficiency needs to be greater.  




c).  In this case, though, the court looks at two things.  





i).  Chapman knew a lot about real estate, and therefore, 





had access to this information.  





ii).  The fact that Disney World coming in was public 





information.   So, Chapman loses.  

VI).  Kronman’s analysis – Big Multi-National Corporation and the Illiterate Farmer – the farmer values the land at $10K, and, given a mining field underneath, it is really worth $10B.  Corp. offers the farmer $11K. 




a).  Kronman says this is fine, nothing wrong. 





i).  To force the corp to disclose would drive the 





farmer’s price up to $10B, thus killing the profit incentive





for the corp.  





ii).  Under this scenario, there would be a greater loss, since





the minefield would not get mined.  





iii).  However, you cannot lie if you are directly asked. 





iv).  Look at it this way – the field will be mined, taxed, 





and this will fund the social welfare system.  So, isn’t a 





greater good getting funded this way?  Oh yeah.  





v).  Another example is casually acquired v. deliberately





acquired dichotomy – if you have deliberately acquired 





information, you can trade it without disclosing it.  If you





have casually acquired information, you can’t trade it 





without disclosing it.  






a).  If you are watching/examining/researching a 






company, you do not have to disclose information






you acquire in this process.  






b).  If you are bribing the night janitor, you have to 






disclose this information.  




b).  Mandatory Disclosure – is this silly?  





i).  Downside:  Buries you in too much information.  





ii). Downside:  mandatory disclosure can get to be 





somewhat irrelevant.  






a).  Phenomenon known as “unraveling.”  







i). You can expect markets to unravel 







in certain ways.  






b).  People with better than average information will






disclose it voluntarily.  







i).  Eventually, it breaks down to the point 







where everyone except for the person with 







the worst possible market alternative will 







disclose any relevant information.  





iii).  Of course, this is not always adequately reflected in 





the law, since you would always have to disclose this sort 





of information.  




c).  To what extent, though, are these cases an affront to autonomy




-- the costs of the party to society.  





i).  How do the courts figure out what should be 





autonomous?  






a).  The voluntary party would have conceded 






contract, and intended to be bound.  






b).  The agreements need to be legitimate and 






justified.  







i).  Examine these points, though, at the







points of understanding the world and








reasons of utility, by working through 







both concerns.   





ii).  Economic theory would emphasize that the law would 





need to make sure that it was efficient and focus on the 





term of efficiency.  

V).  Illegality Discussion.  

a).  Watts v. Malatesta – Weird NY statute – enforces one’s right as an amateur gambler to collect your losses if you have lost to a professional gambler.  

i).  The court assigns the loss to the professional gambler and makes the pro return the amateur’s losses.  So, the amateur gets both his winnings AND his losses returned to him.   




b).  New York Giants, Inc. v. Los Angeles Chargers Football Club, 




Inc. – case of the football player who illegally signed with one 




team, and then went ahead and signed with a different team.  





i).  The court says to the original team, “Nope.  You cannot





come into court with unclean hands.  






a).  Unclean hands doctrine.  





ii).  In situations of illegality, the losses will lie where they 





fall.  






a).  Not a question of illegality or immorality.






b).  Question focuses on whether or not it harms 






public policy.  




c).  Roddy-Eden v. Berle – case where woman was supposed to 





write a book that Milton Berle would take credit for.  





i).  Again, against public policy – the victims of the 





fraud would be the buying public.  





ii).  The court is saying, in the interests of preserving 





public dignity, we are not going to enforce this contract.  




d).  Hewitt v. Hewitt – couple lived together for fifteen years, 




without being married.  She wanted property that was in his name, 




under theories of equity, implied contract, and fraud.  





i).  The court says that they do not agree, and that it is 





their goal to support public policy, wherein here this 





includes the goal of marriage.  





ii).  Additionally, just like In Re Greene, sex cannot 





function as consideration.  





iii).  Doctrinally, look to Section 81 – the bargained for 





exchange.  






a).  However, isn’t it insulting to insinuate that 






sex was the only thing that was exchanged in the 






fifteen year cohabitation?  






b).  This case really is an example of a case of the 






courts lagging behind the times.  





iv).  The court in this case says that it is getting its ideas





about public policy from the legislature.  






a).  Had the legislature so desired to recognize 






these kind of arrangements, they would have drafted 






language effectuating as such.  





v).  So, if the legislature, had it been confronted with





language such as this, would have rejected it, should the 





courts really engage in the role of gap filling in the public 





policy arena?  Is this the role of the courts?  




e).  Section 178 of the Restatement – Regarding Public Policy.  





i).  Gives lots of flexibility to judges regarding public 





policy.  






a).  The policy of deterring contracts of this sort in 






the future.  






b).  The other concern is keeping the courts 






respectable – maintaining the purity of the fountains






of justice.  


B).  Statute of Frauds.  



I).  Discussion of the concepts.  




a).  Parties are indicating, prior to putting these types of contracts




into writing, that they do not yet want to be bound.  





i).  Since they don’t want to be bound, the courts will wait 





until they have put everything in writing to bind them to 





their agreements.  




b).  SO….in the beginning….





i).  Parties ask if they are going to negotiate.  






a).  If they say no, then the buyer/seller 






net gain is zero.  






b).  If they say yes, and then the buyer pulls out, 






they have “buyer exits,” and there would by a loss






borne by the buyer, who would then get damages.  






c).  If they say yes, and continue, the seller has the 






opportunity exit, then the seller is going to sue, and 






get damages at the level of “3.”  




c).  Work inversely to get to this.  





i).  In the beginning the parties are unsure if they can trust 




each other, and the fact that either party can exit at any 





time, and be opportunistic, therefore, the parties opt to not 





contract at all, leading to net gains of zero.  




d).  However, if you put into place the statute of frauds, where 




nothing is final until the “closing ceremony,” then at each stop, 




you have net gains of zero leading to greater contracting comfort.  



II).  The One Year Provision of the Statute of Frauds.  

A).  If a promise contained in a contract is incapable of being fully performed within one year after the making of the contract, the contract must be in writing.  Restatement 130 (1).  





1).  The time runs from the making of the contract.  




B).  Performance must be impossible within the one year period.  





1).  So, under absolutely NO circumstances may





performance be possible within a year.  





2).  Contingency must be judged from the time of the 





contract’s execution, judged as of the time that the contract 





is made.  




C).  McIntosh v. Murphy – case of the guy who left CA to move to 




HI, to fulfill a contract that his bosses claimed was “at will.”  He 




said “No, it was a one year contract.”  The bosses claim that, not 




only was it at will, but that it couldn’t be fulfilled within the year.  





a).  The court seems to construe itself in weird directions 





to allow this guy his contract.  






i).  Finds for the guy on a theory of equitable 






estoppel, and that the plaintiff demonstrated 






reliance.  





b).  Case is an anomaly in the Statute of Frauds.  




D).  Mercer v. Roberts – plaintiff hired by the defendant to bring




the office to success – agreed to bonus pay as part of the profits 




earned by the plaintiff.  Defendant altered the calculation, causing 




the plaintiff to quit and sue.  





a).  Defendant says the contract was not in writing, and 





could not performed within the confines of the year, so 





thus, barred by the Statute of Frauds.  





b).  The court agrees with this, since the language of the 





contract talked about 3-5 years.  






i).  The dissent contorts itself in the favor of the






plaintiff, saying that it was a series of one 






year contracts.  – is this valid?  Do you 






want to contort like this?  


III).  Contract for the Sale of Goods. 

A). UCC 2-201 provides that a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense, unless there is some writing sufficient to indicate that a contract for sale has been made.  




1).  One sale versus several – several lots of goods, each less 




than $500, but together exceeding $500 – depends if the 




parties meant to have a single contract.   




2).  Contracts combining goods and services.  




3).  Exception to the statute of frauds:  

i).  No writing is required if the goods were especially manufactured for the buyer, and are not suitable for sale to others.  

ii).  Estoppel by pleading or testimony.  – no writing required if the party against whom enforcement is sought 

admits in his pleading, testimony, or otherwise in court that 

a contract for sale was made, but the contract is not 

enforceable under this provision beyond the quantity of 

goods admitted.  

iii).  Goods accepted or paid for – writing is not required to 

goods for which payment has been made and accepted or 

which have been received and accepted.  


IV).  Schwedes v. Romain – P agreed to buy land from D.  After agreement reached, the D took the land off the market, and P offered to send payment, which D brushed off.  Before there was final agreement, D sold the land to a third party.  



a).  Since it was land, and since there was no final agreement, this falls 



into the statute of frauds – P said they engaged in partial performance,



which the court brushed off, since the obtaining of financing together is 



an obligation, not a performance.  The court, again, toes a hard line.  


V).  Rules v. Standards.  

1).   Courts believe that we benefit from clear rules. 




a).  Clarity. 




b).  Ease of adjudication. 




c).  Predictability.  



2).  However, you will find lots of cases where an exception exists.  





a).  Won’t implement the rule regime if the rule undermines, 




rather than advances, the initial reason for which it was laid out.  




b).  What began, then, as a clear rule, evolves into muddied




standards.  




c).  Go too far, you can realize these inconsistencies, wherein




its so muddy, that the amount of litigation skyrockets, and there




is no predictability.  





i).  Courts then start to bounce in the opposite direction, 





fighting for predictability and clarity, as well as the 





ease of adjudication.  




d).  If the statute of frauds approach is justified, perhaps the evil 




in the system is the ex poste exception.  





i).  But, then, what about equity?  





ii).  The majority and dissent in the statute of frauds cases





are engaged in a debate about whether to be rules or 





standards guy.  




e).  How does the statute of frauds gel with economic theory and




autonomy theory?  





i).  Statute of frauds appears to be in conflict/counter 





to these theories.  





ii).  Shouldn’t the parties just be the ones to decide how 





valuable something is?  





iii).  However, in order to have justice, we have courts. 






a).  to keep courts accessible to everyone, we 






subsidize the legal system.  






b).  Parties might draft their contracts in a way 






that exploits this subsidization.  






c).  Parties have the incentive to not internalize the 






costs of the legal system, and have no real incentive






to invest in contract design measures that would 






reduce the cost of adjudication. 







i).  So, they spend less time and money 







doing so.  






d).  Thus, the standard economic rationale comes in 






and says, “Look, the courts require that you take on 






certain costs/do certain steps to keep the legal 






system cheap, and that you don’t exploit this social 






subsidy.”  







i).  And this requires that the parties meet 







the standards in the statute of frauds.  







ii).  Reduces the amount of the costs that 







individuals spend in contracting out the 







designs of their own systems.  







iii).  State demand that contracts be handled







efficiently.  

f).  Monetti v. Anchor Hocking Corp. – Anchor as the sole distributor of goods made by Monetti.  


i).  Two documents exist that the agent of the defendant 


signed, but which were signed prior to breach.  


ii).  The other was an internal memo prepared by the 


employee of the defendant, and was seen as a summary 


agreement.  



a).  Under the common law, the partial performance



removes this case from the statute of frauds, by



virtue of the fact that trade secrets/material are 



transferred to Anchor.  



b).  Under the UCC, the second writing, the 



summary agreement, satisfies the statute of frauds,



since the UCC does not require the inclusion of all 



terms.  The “has been” language means that the 



writing has to be contemporaneous with the 



agreement (cannot foreshadow the agreement).  

C).  The Parol Evidence Rule.  – Governs the effect of a written agreement on any prior oral or written agreements between parties.  The rule provides that a writing intended by the parties to be a full and final expression of their agreement may not be supplemental or contradicted by any oral or written agreements made prior to the writing.  As such, it does not bar the admission of evidence of oral agreements after the writing, and, similarly does not bar admission of evidence about the meaning the parties intended to give to particular contract terms.  


I).  Restatement 209-217 – The Parole Evidence Rule.  

a).  Three Different Kinds of Writings:  unintegrated, partially integrated; and fully integrated (per se merger; non per se merger).  




i).  Unintegrated writing – any written or not written evidence in 




terms of what writings are admissible to the courts.  




ii).  Partially integrated writing – non-written evidence of terms 




can come in.  If the document is not intended by the parties to  




include all details of the agreement, then it is a “partial”




integration.  




iii).  Total integration – If the document is intended to be the final

agreement of the parties, to include all terms of the agreement, it is called a total integration.  Final statement of the terms of the 

writing.  The default rule would apply.  


a).  Cases into two categories. 



i).  Per se – For some reason, the court has 



decided that it is fully integrated – for instance, 



there is a merger clause, which takes a stance on the 



integratedness of the writings.  



ii).  Term-specific – This is not an instance in which



the court decides the integratedness of the contract.



Instead, the court looks at the issue with regards to a 



specific term that the parties are trying to bring in to 



the contract.  For instance, they would look to see if 



the term is one that would naturally be omitted in 



the drafting of a contract.  




a).  The natural omission test is never fully 




decided.  

b).  The parol evidence rule provides that evidence of prior agreement…


i).  May never be admitted to contradict an integrated 


writing. 


ii).  And may furthermore not even supplement an 


integration that is intended to be complete.  


iii).  Never bars consideration of subsequent oral


agreements.  – written contract may ALWAYS be 


modified after its execution by an oral agreement.  

c).  PER does not apply to contracts where a second full contract 

exists.  

d).  Evidence to clarify any ambiguous terms can be introduced 

into evidence, even if the contract is fully integrated.   


i).  There is no evident stopping point as to what is 


clarification of the term or what is an actual term.  


II).  Mitchell v. Lath – case of the guy who bought the property, and the parties agreed to have the ice house removed prior to the taking of the land.  However, when the other party moved on to the land, the ice house was still there.  



a).  D says that the evidence of the agreement re: the ice house should not 



come in, due to PER.  




i).  The court agrees – says that the oral argument should not be 




collateral to the written agreement.  




ii).  The court states that since this is not something that the parties




would have naturally excluded from their writings, thus, it does not 




come in.  Based on what the parties put in to the final draft, you 




can infer that they did not wish to have the ice house removed.  





a).  This would just be seen as a promise in the course of 





negotiating.  




iii).  The dissent says that this is something that is strange enough 




to not be a part of the writing, and that since it falls outside the




scope of the land agreement, and is evidence that should be




allowed under PER.  





a).  So, what would be omitted?  






i).  The mundane details, since it can be assumed 






that the parties might have decided to cut down on 






the contract drafting costs, and just said, “Hey, 






everybody knows that these things come with it…”  






ii).  Or, would it be the really wacky stuff?  






Would you say, “My idiosyncratic desires do 






not to be encompassed within the four corners of 






this document.”  The dissent says that the stranger 






it is, the more likely that you are to skip expending 






costs in including it in the drafting of the contract.  





b).  Natural omission test is one that is hard to sketch out.  




iv).  Collateral Agreement Doctrine.  





a).  The first prong requires that it be collateral – related 





to the agreement in writing.  






i).  However, if it is unrelated to the writing, PER






does not bar it.  






ii).  Bear in mind, though, that the other side will






ALWAYS insist that it is related to the writing.  




v).  Evidence of the oral agreement will not be admissible, if it 




conflicts with the terms of the writing.  This applies, though, only




if the writing is partially integrated.  




vi).  The Natural Omissions Test – if the parties naturally would




have omitted, the evidence is not admissible, even if the parties 




would have included this in their writing.  



b).  Read strictly, Mitchell v. Lath holds that prior oral agreements are 



enforceable only if they entail separate consideration on the part of the 



promisee; that is a promise to pay additionally for some further service.  If 



not, the written contract is nearly always decisive of the parties’ 



obligations.  




i).  The underlying parties’ intentions are hard to read and 




determine.  





a).  No real way to figure this out doctrinally.   




ii).  Lath should have put in a merger clause, stating that this




was final, while Mitchell’s lawyer should have put this term in.  




iii).  Do a three part analysis on what is a collateral agreement




doctrine.  





a).  The agreement must be collateral – related to the





agreement in writing. 





b).  The evidence will not be admissible if it conflicts 





with the terms of the agreement. 





c).  The Natural Omissions Test.  


III).  Masterson v. Sine --- case of the brother selling a ranch to his sister, while he 


retained the option to buy the ranch back, under the terms of the contract.  After 


the brother went bankrupt, the bank found the note, and said, “We’ll take it!”  The 


family said, “No, there was an agreement here that this would be kept in the


family.”  



a).  The contract seems odd, since they were so specific about the 



terms of the contract that they would not include this.  




i).  The other side of this is that, since it is family, it would 




naturally be excluded.  



b).  The terms do end up included in the contract, but the dissent offers



its own views.  




i).  CA statutory law says that written agreements have to include, 




as an option, all parts of the agreement.  




ii).  An option is only assignable if the parties agree, in writing, 




that it is assignable.  



c).  Chirelstein’s view – The court here is rejecting the view that even a 



fully integrated contract is complete on its face.  




i).  Thus, evidence of a collateral oral agreement should be




excluded only when it is likely that the fact finder will be misled.  




ii).  Proof of the oral agreement should only be accepted when it 




is necessary to not frustrate the parties’ real intent in contracting.  





a).  So, if this agreement could have been entered into 





separately from the written agreement, proof of this should





be admitted.  





b).  In this case, the form that was used was a standardized 





form, which did not allow for reassignability options or 





additional terms, so it was less likely that the document 





would include all that the parties intended.  






i).  However, this decision seems to make the PER 






circular in its outcome.  






ii). But this conflicts with the fact that the outcome 






here is more desirable.  





c).  The true intent of the parties is the ultimate touchstone.  






i).  The verification by spoken word is troublesome 






and costly, but the automatic exclusion undermines 






the true aims of the parties.  


IV).  The UCC’s Parol Evidence Rule:  The Certain Inclusion Test for Integration and the Consistency Test for Admitting Extrinsic Evidence.  



a).  Section 2-202 of the UCC.  – more liberal view than the “Natural



Omissions” Test.  – Instead, the focus is on terms that the parties would 



have been certain to include in the contract, then evidence re: these terms



must be excluded from the trier of fact.  



b).  Hunt Foods & Industries v. Doliner – parties were negotiating the 



terms of the contract, and then took a break; the written agreement made



no conditions for an option, but Hunt went to act on the option, to which 



Doliner said, “No, not in the contract.”  




i).  The parties had written their contract in a way that was 




intended to keep the courts out.  The parties are saying, “Courts, 




back off!!!”  -- never goes over well with the courts.  




ii).  The parties did not intend for the court enforcement of the 




non-written terms.  




iii).  The contract here is partially integrated.  





a).  This leads the court to examine whether 





the evidence conflicts with the term.  





b).  The court integrates a principal, saying that





in order to be inconsistent, the term or condition





must conflict with the writing, and a lesser term 





would be provable.  




iv).  The Certain Inclusion test here makes a term specific 




merger irrelevant, and everything will end up partially integrated. 





a).  In order to exclude evidence on a certain term, then 





the parties must show that it was impossible for them 





to have failed to have put a certain term into the contract, 





and, thus, it should be in there.  






i).  Isn’t this really lax, though?  



c).  Snyder v. Herbert Greenbaum & Assocs. – The more standard 



interpretation.  




i).  While a course of dealing could serve as an interpretive 




device to give meaning to the words and terms of a contract, 




the documents that the P sought to introduce comprised an 




agreement that added to the terms of the contract, and thus, 




fell under 2-202.  




ii).  The court held that these were terms that the parties 




“certainly” would have included in the final agreement.  




iii).  Therefore, the written contract was the final agreement, 




and was a complete and exclusive statement of the contract terms. 


V).  The Merger Clause.  



a).  UAW-GM Human Resource Center v. KSL Recreation Corporation &



KSL Hotel Corporation – Boiler plate contract, which included a merger 



clause, and said that this was the final agreement of the parties.  The 



company got bought out, and the new labor crew was not unionized, 



which the plaintiff claimed that the parties had sought.  




i).  The court says no, sorry, the merger clause controls here. 





a).  The contract is fully integrated, and stands.  





b).  The middle ground holds no water either, the argument





that since this was a boilerplate contract, that the merger 





clause should not apply – ignores how we really contract 





in the world.  




ii).  The merger clause blocks off the Natural Omissions Test, 




since the merger clause supersedes it.  


VI).  Interpretation of Terms.  



a).  Objectivist approach and contextualist approach.  




i).  If the term is ambiguous, there is no difference between these 




approaches. 





a).  Even objectivist guy has to allow some 





contextual evidence in to the contract reading.  




ii).  Tension arises between these two approaches when:  





a).  The term has an unambiguous, plain meaning. 





b).  Or when contextual evidence exists that the parties





attached a different meaning to the term.  




iii).  Objective – minimizes costs by lowering probability of 




misinterpretation – preserves plain meaning and allows parties in 




need of definition to turn to the dictionary. 




iv).  Contextualist – Minimizes costs of contracting parties, since 




they don’t have to find dictionary terms for their dealings/to 




express their contracting goals.  





a).  Which of these two yields the lowest cost is 





unresolved.  



b).  In Re Soper’s Estate – the case of the man with the two wives, and 



whether or not “wife” means “wife.”  




i).  The court rules in favor of the second wife, since this is  who




the man clearly had in mind.  





a).  What is the defense of objectivism?  Are they trying to





preserve the stability of the contract?  






i).  Objectivists are more ex ante about things.  






ii).  The state has an interest in preserving the terms 






and usages of the English language that are being 






used to build contracts.  





b). Contextualists are saying, “Let’s look at the intent of the 





parties at the time of contracting.”  Embrace the ex poste 





view.  






i).  The majority is saying, “Let’s not be






embarrassing about how we read contacts.”  



c).  Pacific Gas & Electric Co. v. G.W. Thomas Dryage & Rigging Co. – 



case of the guy injured on the rig, and the defendant says that the terms 



apply only to third parties.  




i).  The court rejects the plain language doctrine.  




ii). The court implements a “reasonably susceptible” standard.  




iii).  Judge argues that integration has no implication for




interpretation.  





a).  Look to whether a term is reasonably susceptible 





to a given meaning.  



d).  Trident Center v. Connecticut General Life Insurance Company – 



case regarding the repayment of a loan.  




i).  The judge criticizes the decision in PG&E, saying that we 




need plain language, and slams contextualism.  





a).  But why not just say that the clause was reasonably 





susceptible to interpretation and take it from there?  




ii).  The judge is deeply committed to the ex poste perspective.  




iii).  The judge here, according to the Big K, is trying to save 




the parol evidence rule, by saying, “Look, the parol evidence rule




is there to insulate the terms of the contract at the time of 




contracting – stop dancing around this!”  





a).  The judge’s argument is that contextualism 





allows the terms and conditions to shift all the time.  





b).  The new textualist approach is an effort to stay with 





plain language law.  






i).  However, though, this does not allow for 






extrinsic evidence, even when the term is 






ambiguous.  – doesn’t this undermine what 






happens in contracting?  



e).  Frigaliment Importing Co. v. B.N.S. International Sales Corporation – 



case of “what is chicken?,” and how to decide what chicken is.  




i).  The judge agrees with the defendant, saying, “Chicken is 




chicken.”  





a).  In deriving this decision, the court rejects arguments 





re: trade and common usage.  






i).  D’s subjective belief is not significant, if it can






be demonstrated that there is an objective 






understanding of the term.  




ii).  Chirelstein – perhaps the court was saying that when you are 




an offeror, you should be more careful about how you contract.  





a).  This decision is highly unusual, since trade usage often 





is a guide.  






i).  However, in this case, there was no prior 






relationship between the parties, and trade usage 






varied.  

D).  Mistake & Excuse.  


I).  Three ways exist to allocate risks.  



a).  Explicitly – i.e. spell it out.  



b).  Impliedly assign the risk via context (i.e. Stees – we think 



that the parties have indicated how to allocate, and take it from there). 



c).  Default rules.  




i).  You only want to apply a default rule where the parties have




not thought about the risks.  


II).  Excuse Based on Mistake:  Unilateral and Mutual. 



a).  Sherwood v. Walker – case of the barren cow who wasn’t. 




i).  Both parties believed that the cow was barren – mutual mistake. 





a).  This is a mistake about a material fact.  






i).  The fact is material since it is central to both 





parties’ acceptance of the contract.  






ii).  The mistake in this case went to the very






nature of what was being bargained for.  






iii).  Mutual mistake can turn on arbitrary






classifications as to what the parties bargained for.  







a).  No recovery should be allowed if the 







parties allocated for a mutual mistake – 







Restatement 152(1).  




b).  Anderson Brothers Corporation v. O’Meara – case of the 




dredge that was not appropriate for the buyer’s usage.  





i).   The court says that the mistake in question here 





was not mutual – only Anderson was unaware of the 





proper usages.  






a).  Restatements:  151(b); 153; 154.  





ii).  You have to look to what exactly the parties were 





mistaken about.  






a).  To be a mistake to get relief, the mistake has 






to be mutual (Peerless). 





iii).  Unilateral mistake – kick this to 153, with two prongs. 






a).  The effect of the mistake is such that 






enforcement would be unconsciounable?  (a)






b).  The mistake is one that the other party has 






a reason to know about, and their actions caused the






mistake.  





iv).  In this case, the buyer should have exercised due





diligence to see if this would fit their needs.  






a).  The loss should fall on ‘idiosyncratic’ guy.  




c).  ALCOA v. Essex – price terms set by Alan Greenspan case. 





i).  The court says, “Look, the parties developed this 





rule, and they spent a lot of money to do so.  Clearly, they 





couldn’t want this rule to fail…” 






a).  Do we fetishize the contractual means?  







i).  The Big K’s approach.  






b).  Or, do we look to the intent of the parties at the 






time of contracting?  





ii).  The problem in this case is that the parties spent a lot 





of time and money setting a standard, which malfunctioned.  






a).  The parties could have set a price term in a 






different way, but chose instead to set a very 






complex term.  







i).  This is a “Courts, get out!!” term.  







ii).  Respect the rule as the parties drafted 







it – make the party that has to pay, pay.  





iii).  Two points are in agreement between the Big K and 





the court:  the parties knew of and expended money to 





reduce the risk.  






a). Third point, though:  The parties didn’t allocate






the residual risk – don’t agree.  






b).  The parties had a price ceiling, so how is it 





that it can be argued that they didn’t appreciate the 






risk?  




d).  Atlas Corporation v. United States – case of the U.S. 




gov’t changing regulations, and, thus, increasing the cost 




of mining under the gov’t contract.  Atlas says that this was 




a mutual mistake.





i).  The court concludes that the parties did not have a term





in the contract to govern situations such as this, and that it 





was not a mutual mistake.  





ii).  The court says that there can be a mistake of fact if the 





outcome is unknowable, but if they know of the fact, they 





cannot make a mistake about it.  





iii).  Atlas is trying to get access to a mutually shared 





objective, which was derailed due to an unanticipated





event.  






a).  But isn’t this foolish, to distinguish between






the known and the unknown?  


III).  Impossibility Doctrine.  – If a condition becomes impossible, it is no longer 



enforceable.  



A).    Note:  The Big K thinks that impossibility should be discarded, and 



that we should decide these cases on Freund and Hadley.  



B).  Howell v. Coupland – potato crop is destroyed – what to do?  




i).  Court looks to Taylor v. Caldwell – both buyer and seller




believed a certain fact about the state of the world, which ceased




to exist.  




ii).  The seller is thus relieved of the obligation.  



C).  Carroll v. Bowersock – case of the building that is destroyed, and the 



work done by plaintiff goes with it – the building is not rebuilt.  




a).  The Big K says that this is a mistake case.  



D).  Seitz v. Mark-O-Lite – case of the diabetic sign specialist.  




a).  The defendant points to the force majeure clause of the




contract, and says that this is an impossibility case. 




b). The court, though, isn’t buying it.  





i).  The court looks at what the parties contracted for –





the plaintiff was not contracting for a special sign made by 





a special sign maker.  





ii).  The court looks at the classes of conditions that the





force majeure clause is meant to cover, and, thus, excludes 





this.  






a).  For impossibility to succeed, it must be an 






objective impossibility.  






b).  If it can objectively be done, it is not enough to 






say that subjectively, it can’t be done.  



E).  Canadian Industrial Alcohol Company v. Dunbar Molasses Co. – 



case of the guy who was the middleman, and the providing company 



couldn’t provide enough to keep up.  




i).  But this is why you hire middlemen – middlemen say, “I will




absorb this cost if there is a problem.”  



F).  Kordana Impossibility Doctrine.  




i).  Divide contracts in the world into two kinds.  





a).  Unique goods/services by a particular individual –





i.e. a sculpture or a painting.  





b).  Contracts in thick markets, where things are easily 





replaced/bought out.  




ii).  When faced with the first prong, the court should ask if the 




parties have allocated the risks. 





a).  If the parties have allocated the risks, and the unique 





good cannot be provided, then BOOM! knock it out.  





b).  But look at what the contract was about – if it is the 





Suez Canal case, the good is not the Suez Canal – it is the 





shipping.  






c).  Or in the Howell case, where the contract was 





conditioned on the potatoes growing in a particular plot.  





d).  Look at the basic assumption language of 261 – 





wherein basic assumption means implied condition.  






i).  In Seitz what matters is not the seller’s 






perspective, but the buyer’s perspective.  






ii).  Seitz is thus a contract for a fungible good.  





e).  The molasses case – the way the Big K reads it is that 





the implied condition was not about wanting the molasses 





from this particular refinery, but was instead about the





production of molasses, and thus, this occurred in a thick 





market.  




iv).  The courts say that if it is about a unique good, then Taylor 




v. Caldwell kicks in; if it is not for a unique good, then it is 




something that the court will be slow to embrace.  




v).  The Big K says, “Get rid of impossibility, and handle all of this




in damages!!”   





a).  Look at a case like Carroll, and say that it is a mistake





case, and thus, since the parties did not handle this in 





drafting the terms of the contract, thus, it is their problem.  




vi).  Look at the impossibility doctrine as an information forcing 




rule.  





a).  If you contract for a unique good, you are signaling that 





you want this more than a market substitute.  






i).  So, how about a penalty default rule?  






ii).  Parties who want unique goods would have 






to signal what their damages will be.  






iii).  Put in a liquidated damages clause.  






iv).  This builds into the Freund problem, wherein if 






you have not specified your damages, you get zero.  







a). And thus, impossibility is just Freund.  






v).  And, in thick markets, you go back to Hadley






v. Baxendale, and you say, in a thick market, we bar






recovery – you say, “No, unless you actually 






specified your damages, we are not going to let you 






recover.”  






vi).  If you are contracting about something unique, 






you are more likely to get damages.  



G).  Chirelstein – Who pays?  This is a question of intent.  If the party that 



suffered the loss did not insure, then why should they get an award of 



damages?  




i).  For instance, in Taylor, the parties did not address the issue of 




lost profits, and therefore, this was not something that they were 




concerned about in laying out the contract.  



H).  Modern Impossibility Doctrine. 




i).  Transatlantic Financing Corp. v. United States – case of the 




Suez Canal – Look at UCC 2-615.  






a).  So, the shipping company had to take the more 





expensive route.  





b).  The court says that the closing of the Suez Canal 





was foreseeable, and that the shipping company should 





have taken steps to cover, and insure.  





c).  There has to be more than a derivation of costs, due





to an alternative.  





d).  Additionally, a theory of recovery is inconsistent with 





the theory of impracticability – the resolution is voidance.  






i).  Kordana says that perhaps this is a little too cute. 






ii).  2-615 allows for the extension from 






impossibility to impracticability  -- there just has to 






be an unforeseen consequence.  






iii).  Could the parties foresee the contingency that 






occurred?  







a).  If so, you have to assume those risks.  





d).  Mutual mistake is a fact that was in existence at the





time of contracting, while impracticability is something that





arises post contracting.  





e).  Chirelstein – the court looks at three elements.  






i).  an unexpected occurrence. 






ii).  a failure to have allocated the risk of that 






occurrence by agreement or custom. 






iii).  commercial impracticability with 






regards to the performance of the P’s obligations.  






iv).  The courts rarely allow this doctrine, or 






frustration into the courts.  







a).  Odds that the buyer or the seller will 







be the advantaged party is equal, and the 







selling price is the midpoint between the 







two – so, why shouldn’t parties make this 







a part of their terms?  





f).  Chirelstein – you have to decide which of the two





parties was intended to bear the risk that performance 





would in fact be rendered impossible by the particular 





event.  






i).  This will not be in the contract, so try and 






foresee by looking at how the risk would have 







been allocated ex ante – how would they have 






borne out the risk had they foreseen this?  






ii).  It appears also, as though the courts are leaving 






the losses where they fall.  



I).  Impossibility of Performance – Emmanuel’s.  




i).  Destruction or other unavailability of the subject matter of the 




contract.  




ii).  Failure of the Agreed Upon Means of Performance. 




iii).  Death or incapacity of a party.  




iv).  Supervening Illegality.  




v).  Restatement 261 – Where, after a contract is made, a party’s 




performance is made impracticable without his fault by occurrence 




of an event, the occurrence of which was a basic assumption on 




which the contract was made, his duty to render that performance




is discharged, unless the language or circumstances indicate the 




contrary.  




vi).  If property which the performing party expected to use is 




destroyed, that party is discharged only if the destroyed property




was specifically referred to in the contract, or at least understood




by both parties to be the property that would be used.  





a).  It is not enough that the party who seeks discharge by 





impossibility intended to use the destroyed property.  


IV).  Frustration.  



A).  Krell v. Henry – case of the guy who rented the flat in order to watch 



the king’s coronation.  




i).  Restatement 265 – destroys one’s purpose for entering into the 




contract, even though performance itself is not impossible.  





a).  “Where, after a contract is made, a party’s principal





purpose is substantially frustrated without his fault by the 





occurrence of an event, the non-occurrence of which was 





a basic assumption on which the contract was made, his 





remaining duties to render performance are discharged, 





unless the language or circumstances indicate to the 





contrary.”  




ii).  Emmanuel’s – performance itself is not impossible, but the 




reason for entering into the contract is no longer present.  




iii).  In this case, the canceling of the coronation was a contingency




that could not have been foreseen, and since neither party 




contemplated the nonoccurrence, there does not need to be a 




payout.  The circumstances making the contract valuable are no




longer satisfied.  




iii).  Look at the fact that the King will march in the future – the 




lessor still has the opportunity to make his money.  He can 




mitigate.  




iv).  You can’t really set up a default rule in a frustration case, 




because if the parties truly could not foresee the events, then 





what point is there in providing for incentivizing?  



B).  Lloyd v. Murphy – Defendant leased property from the P to sell new 



cars and gasoline.  Gov’t regulations stopped the sale of new cars.  The P 



offered the D the right to sublease or pay less, and the D just decided to 



breach.  




i).  This risk must have been contemplated, so the court looks to 




the contract and figures out who the risk was allocated to.  




ii).  The value of the lease was not destroyed, as demonstrated 




by how quickly the P was able to sublease.  




iii).  Frustration does not require impossibility – it just means that 




the purpose for which one contracted has been stymied.  




iv).  This case is different, since the lessee intended to sell new 




cars, and the lessor was just intending to lease commercial 




property.  


V).  Breach – Anticipatory Repudiation. – This triggers the anti-breaching party’s


duties to mitigate, thus putting a stop to where damages start, and allows for 


cover.  This also cuts down on the incentive to act opportunistically.  




i).  A compromise between the duty of mitigation that is triggered




only at the time that performance is due, and the necessity of that 




performance.  



A).  Hochster v. De La Tour – case of the agreement between the parties 



to have one serve as a tour guide for the other, and the D breached.  The P



was able to cover by getting a job as a tour guide with someone else, but 



the new job didn’t start until the 4th of July.  




i).  This allows that you can breach prematurely, and that you can 




try and cover your damages beforehand – the D had argued that 




since the suit came prior to the performance of the contract, that 




the contract was not yet breached.  




ii).  So, you can sue before the repudiator’s time for performance 




has arrived.  





a).  Prompt disposition – the courts have an interest in 





disposing of the matter promptly, while “memories are 





fresh, and witnesses are available.”  





b).  Need for certainty – the aggrieved party has an interest 





in having repudiation resolved quickly through judicial 





forums, so they can either perform, or make substitute 





arrangements.  



B).  Repudiation – Can be beneficial to the non-breaching party, since they



might get better damages than if the breach happened later.  




i).  However, you do have to be reasonable in seeking repudiation.  



C).  Taylor v. Johnston – case of the guy who was getting fucked around 



with the horse.  





i).  Repudiation may be expressed or implied.  





a).  Restatement 250. 

i).  A statement by the obligor to the obligee indicating that the obligor will commit a breach

that would of itself give the obligee a claim for damages for total breach under R. 243 or…

ii).  A voluntary affirmative act which renders the

obligor unable or apparently unable to perform without such a breach.  




ii).  You can act in such a way that a reasonable 3rd party would 




read into your actions that you are repudiating.  





a).  An example in this case is looking to the fact that the 





customs of the industry are being followed and embraced.  





b).  Repudiation can be interpreted as any positive 





statement by the obligor to the obligee which is reasonably





interpreted by the obligee to mean that the obligor will not 





or cannot perform his contractual duty.  






i).  This can include a statement by the promisor






that he intends not to perform; 






ii).  An action by the promisor making his 






performance under the contract impossible; and 






iii).  An indication by the promisor or via some 






other means that the promisor will be unable to 






perform, although he desires to perform.  





d).  Hochster Rule – Restatement 253 – Effects of a 





Repudiation as a Breach and on Other Party’s Duties.  






i).  Where an obligor repudiates a duty before he 






has committed a breach by non-performance and 






before he has received all of the agreed exchange






for it, his reputation alone gives rise to a claim for 






damages for total breach.  






ii).  The effect of events other than a statement as 






constituting a repudiation under Restatement 250






or the basis for repudiation under Restatement 251 






is nullified if, to the knowledge of the injured party, 






those events have ceased to exist before he 






materially changes his position in reliance on the 






repudiation or indicates to the other party that he 






considers the repudiation to be final.  


VI).  Remedies.  



A).  Remedies are default rules that the parties can opt out of at the time of 



contracting.  




i).  Think at the time of contracting – what would you want the 




damages to be?  




ii).  Can be either nominal damages or punitive damages.  




iii).  How do you measure the loss expectancy on a contract?  



B).  American Standard, Inc. v. Schectman – D agreed to remove all of the 



foundations on real estate to a depth of one foot on the specified grid – 



cost of moving the foundations turned out to be much higher than 



expected.  




i).  The court said that the cost of damages should be equal to the 




cost of completion.  




ii).  Jacobs-Young v. Kent type case – (pipes case).  



C).  Peevyhouse v. Garland Coal & Mining Company – agreement to strip



mine a farm, and decline to degrade the farm as stated in the contract – 



strip miners have breached.  




i).  As a result, the owners of the land got the contract price, and 




their land in a worse off condition.  





a).  Assume two states of the world :  






i).  In the contract, the D promised to 






provide a graded value land (D’s theory of the case)






ii).  P’s theory of the case:  Promisor promised to 






pay the contract price, and return the land regraded.  






P views this as more of a unique object – “I want 






my family farm!!”  




ii).  The Big K likes the Peevyhouse rule more than the American 




Standard rule; it seems more plausible that the Peevyhouses get the 




damages than the commercial firm gets it.  



D).  Sedmak v. Charlie’s Chevrolet, Inc. – Specific Performance case – 



Under UCC 2-716 – specific performance when goods are unique and in 



other proper circumstances – want this specific car, though.  




i).  Perhaps the breach is a cry for help.  



E).  Sullivan v. O’Connor – plastic surgeon and the singer, plus botched 



plastic surgery.  




i).  Expectancy – pain and suffering for the 3d operation. 




ii).  Reliance – any loss in earning power, her at the pre-contract




position; fee she paid the doctor. 





a).  Court goes with reliance, since it is the easiest to 





forecast.    

Ex Ante. Teleological: K has a telos (= purpose, end) ( has a certain social value, like efficiency, utility, distributive justice, etc. These exogenous values impose a duty to enforce the K and also guide the court when it is gap-filling or interpreting unclear terms. (economics) – The law will create the framework – the systems of justice are there to read the contract and understand what it means (objective)
Ex post: Autonomy: Assumption of natural freedom. By making promises, people voluntarily obligate themselves. B/c we voluntarily consent to be bound, the gov’t is justified in enforcing the promise, b/c keeping promise is a right action.  Since K law is based on enforcement of Ks, that’s what the courts should do. Courts are not entitled to promote their own idea of justice or further social aims, like econom/efficiency. – I can do whatever I want, and the court will serve my intentions! – the court will let me bring in shit to explain ambiguous terms.  (contextual)

UCC 2-712 – Buyer may cover by making a purchase of substitute goods, and send tht bill to the seller for the difference.  

REMEDIES:  

1) Expectation – Damages are the usual measure of damages for the breach of a contract; the court tries to put the plaintiff in the position he would have been in had the contract actually been performed. 

a.) Formula:  P’s expectation damages are equal to the value of D’s promised performance (contract price), minus whatever benefits P has received from not having to complete his own performance. 

b.) The plaintiff may only recover for losses which he establishes with a reasonably certainty.  

2) Reliance – Damages needed to put the plaintiff in the position that he would have been in had the contract never been in had the contract never been made.  Therefore, these damages usually equal the amount that the plaintiff spent in performing or preparing to perform.  They are used either where there is a contract, but expectation damages cannot be accurately calculated, or where there is no contract, but some relief is justifiable.  

a.) The expectation damages cannot be tospeculative.  

b.) Recovery is limited to profits – most courts do not let reliance damages exceed expectancy damages.  – subtract the amount of loss.  

c.) The contract price is the limit.  Reliance damages are the cost to the plaintiff, not the value to the defendant.  

3) Restitution – The plaintiff’s restitution interest is defined as the value to the defendant of the plaintiff’s performance.  Restitution’s goal is to prevent unjust enrichment.  

a.) The main uses of the restitution measure are as follows:    

i. A non-breaching plaintiff who has partly performed before the other party breached may bring suit on the contract, and not be limited by the contract price (as she would be for the expectation and reliance measures); and…

ii. A breaching plaintiff who has not substantially performed may bring a quasi-contract suit and recover the value that she has conferred upon the defendant.  

4) Substantial Performance – When one party substantially performs, the other is not relieved of his/her duties.  If the latter refuses to perform, the substantially performing party has an action for breach of contract.  

a.) Expectation damages – a party who substantially performs may sue for ordinary (expectation) damages for breach of contract, if the other party fails to perform.  

b.) Divisible contracts – if the contract is divisible into separate agreements, a party who has substantially performed one of the parts may recover on the contract for that part.  That is true, even though he has breached on the other parts of the contract.  

5) Avoidable Damages – Duty to Mitigate – Where the plaintiff might have avoided a particular item of damage by reasonable effort, he may not recover for that item if he fails to make such an effort.  

a.) Reasonableness – the duty to mitigate rule only requires a reasonable effort to be made by the plaintiff.   

b.) Sales contract – UCC 2-715 – only the buyer has a duty to mitigate.  

6) Mitigated Damages – A liquidated damages clause is a provision, placed in the contract itself, specifying the consequences of a breach.  

a.) Courts will enforce liquidated damages provisions, but only if the court is satisfied that the provision is not a “penalty”  That is, the court wants to be satisfied that the clause really is an attempt to estimate actual damages, rather than to penalize the party for breaching by awarding “damages” that are far in excess of the ones actually suffered.  Therefore, in order to be enforceable, the liquidated damages clause must always meet one, and sometimes two, requirements:  

i. Reasonable forecast – The amount fixed must be reasonable relative to the anticipated or actual loss for breach; and 

ii. Difficult calculation – in some courts, the harm caused by the breach must be uncertain or very difficult to calculate accurately, even after the fact.  

b.) Reasonableness of amount – all courts refuse to enforce contracts that do not provide for a reasonable amount.  

i. Courts disagree about the time as of which the amount must appear to be reasonable.  Most courts today will enforce the clause if either:

1. The clause is a reasonable forecast (viewed as of the time of contracting)

2. The clause is reasonable in light of the actual damages which have occurred.  

c.) The UCC basically follows the common law on when a liquidated damages clause should be awarded.  The UCC follows the modern view, by which the party seeking enforcement of the clause will succeed if the sum is reasonably viewed either as of the time the contract is made or viewed in light of the actual breach and actual damages.  See UCC 2-718.  

Expectation Damages:  Peeveyhouse discussion.  Cost of completion v. Decrease in value – The general principle in awarding expectation damages is that the plaintiff should be put in the same position he would have been in had the contract been performed.  This formula leads to difficulty, however, in those situations where the difference between the economic value of a complete performance under the contract and the value of the defendant’s defective performance is less than the cost of remedying defendant’s defective performance.  In such a case, should the plaintiff be awarded the net economic loss he has sustained by virtue of the defendant’s breach (the lesser sum) or the cost of remedying defendant’s defective performance (the greater sum)?  

Plaintiffs own a farm containing coal deposits.  They lease the premises to Defendant for a five year term, for the purpose of allowing Defendant to strip mine on the property.  Because of the unsightliness of a strip-mining operation, P insists that the lease contain a clause requiring D to perform various work to restore the beauty of the property at the end of the term.  Ps are unwilling to sign the lease without these terms, and they are included.  Evidence shows that it would cost D about $29K to perform the work, because of the great quantities of dirt which would have to be moved.  However, the value of the farm is only about $300 less than it would have been had Ds performed this work.  In fact, the total value of the farm is less than $5K.   In the P’s suit for damages for breach, should they be awarded the $300 or the $29K?  

Held:  Only the diminution in value, $300, should be awarded.  The court advanced two reasons:  1).  The provision of the contract requiring the remedial work was only incidental to the main purpose of the contract; 2).  The economic benefit which the Ps would receive from full performance of the work was grossly disproportionate to the cost of performing the work.  Thus, “economic waste” would be involved.  

Liquidated Damages Discussion:  Lake River Corp. v. Carborundum Co. – D signs a contract with P, under which P will bag certain quantities of a commodity owned by D.  The three year contract sets a fixed price for each ton bagged, with a minimum of 22,500 tons to be bagged each year.  A liquidated damages clause provides that if D requests les sthan the 22,500 minimum to be bagged, D will nonetheless pay the per-ton bagging price for each ton by which D’s order is less than the minimum, even though P has not been required to do any work.  

Held:  The clause is an unenforceable penalty.  One of the problems with the clause is that P gets paid the same amount (its projected gross revenues) regardless of whether it had to do the work, and thus regardless of whether it incurred operating costs in performing the work.  Therefore, the liquidation formula is “invariant to the gravity of the breach” making it an unreasonable estimate of losses.  

Section 174 Restatement – If conduct that appears to be a manifestation of assent by a party who does not intend to engage in that conduct is not effective as a manifestation of assent. 





Section 176 – Restatement – Outlines when a threat is improper.  Section 175 – defines a threat.  





UCC 2-209 – Modifications to be done in good faith.  Outlines modification, rescission and waiver.  





Restatement 159-69. 





161 –when nondisclosure is equivalent to an assertion. 





162 – when a misrepresentation is fraudulent or material. 





164 – When a Misrepresentation Makes  A Contract Voidable. 





167 – When a Misrepresentation is an Inducing Cause. 





168 – Reliance on Assertions of Opinion. 





169 – When Reliance on An Assertion of Opinion is not justified.  











Statute of Frauds.  


Five Main Types. 


a). Suretyship agreement. 


b).  Marriage provision. 


c). Land Contract. 


d). One-year provision. 


e).  Sale of goods (must exceed $500).





Unenforceable, unless in writing.  





To satisfy the statute of frauds, there must be a signed writing.  The writing must normally (1) reasonably identify the subject matter of the contract; (2) indicate that a contract has been made between the parties; (3) state with reasonable certainty the essential terms; (4) be signed by or on behalf of the party.  





Restatement 131 – Statute of Frauds – General Requirements.  





UCC 2-201 – Formal Requirements for the Statute of Frauds.  





Restatement 148 – Oral Rescission – the rescission does not have to satisfy the statute of frauds.  





Parol Evidence Rule. 


Effect of Adoption of a Writing. 


209 – Integrated Agreements. 


210 – Completely and Partially Integrated Agreements. 


211 – Standardized Agreements. 


212 – Interpretation of an Integrated Agreement. 


213 – Effect of Integrated Agreement on Prior Agreements (Parol Evidence Rule). 


214 – Evidence of Prior or Contemporaneous Agreements and Negot.   





215 – Contradiction of Integrated Terms. 


216 – Consistent Additional Terms. 


217 – Integrated Agreement Subject to Oral Requirement of a Condition.  





1).  Did the parties intend the document to be the final expression of their agreement?  





2). Partial v. Total Integration – (a) Partial – document is not intended to contain all details of final agreement; (b) Total – is intended to include all details of agreement.  





The Parol Evidence Rule.


Partial Integration:  If it is a partial integration, no evidence of prior or contemporaneous agreements or negotiations may be admitted that would contradict a term of the writing.  





Total Integration:  When a document is a total integration, no evidence of prior or contemporaneous agreements or negotiations (oral or written) may be admitted to add/contradict writing. 





Four corners approach – look to the four corners of the document.  





The Corbin View – Look to the actual intent of the parties in answering the question.  





Parol Evidence Rule only applies when a contract is effective – does not apply when fraud, lack of consideration, duress, condition of contract’s effectiveness plays a role in the administration of the contract.  





UCC 2-202 – UCC’s Parol Evidence Rule: Final Written Expression: Parol or Extrinsic Evidence.  





Mutual Mistake:  Where both parties have acted on the same mistaken belief; the party seeking rescission must show three things:  


a). basic assumption – that the mistake concerns a basic assumption on which contract was made. b). Material affect – that the mistake had a material affect on the deal. c). allocation of risk:  that the risk of this type of mistake was not allocated to the party that is trying to rescind.  





Unilateral mistake:  Where only one party has acted on the mistaken belief; it is harder to get rescission than in a mutual mistake situation.  


Additional requirement:  In addition to the three above requirements, the mistaken party must show either 1). enforcement of the contract would be unconscionable, or 2). the other party had reason to know of the mistake or actually caused it.  





Anticipatory Repudiation:  An anticipatory repudiation can occur where the promisor: 1).  makes clear statements that he will not perform; 2). uses ambiguous language accompanied by conduct that evinces an unwillingness to perform; or 3). commits a voluntary act that renders his performance impossible.  





Impossibility – if a performance has been made literally impossible by the occurrence of unexpected events, then the contract may be discharged.  This includes:  destruction, death or incapacitating illness of the party, or supervening illegality.  Remedies:  Give restitution damages (recover the value of the benefit conferred) or reliance (expenditures the plaintiff made in partly performing or preparing to perform.)





(same damages apply to frustration and impracticability.)





Frustration – When unexpected events completely or almost completely destroy a party’s purpose in entering into a contract, the parties may be excused from performing.  





Impracticability – If performance by a party has been made highly impractical by the occurrence of unexpected events, then the contract may be discharged.  





Reliance damages – put them in as good of a position as they were at the time of contracting.  Can only be had if the plaintiff proves them with a reasonable certainty.  


Restitution – prevent the unjust enrichment of parties, and return the value that has been rendered by the plaintiff.  Used when the contract is discharged for some reason – i.e. impossibility.  


Expectancy – the plaintiff is awarded out of pocket expenses, plus what they would have incurred had the contract been fulfilled.





Look at Restatement 359 for outlines of damages.    





Freund -- Case decides that you will get back less than expected, and damages are merely compensatory. UCC § 2-716 – If you can recover by other means, there is no need for specific performance.  





Hadley v. Baxendale -- Case in which company did not have to pay for operating losses while waiting for a part from a manufacturer.  Companies should address the damages they expect to collect should the need arise, and should plan for these damages at the time of signing the contract.  This is an information forcing rule.  





The Hadley Rule is Restatement § 351 – Unforeseeability and Related Limitations on Damages – Damages are not available for losses that the breaching party did not reasonably foresee at the time of contracting.  This relates to UCC § 2-715, and is known as “the Hadley Rule.”  








