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I.  Contract Interpretation: “what was the promise?”  “what do the terms mean?”

A.  Parol Evidence Rule for Prior Agreements
1.  Integrated Agreement is the “final written expression” of one or more terms of an agreement.  § 209(1).
a.  Completely Integrated Agreement is comprehensive; a “complete and exclusive” statement of the terms of the agreement.  § 210(1). 
(e.g., a student loan agreement)
i.  Completely Integrated Agreement discharges any terms of a prior agreement that are within its scope. § 213(2).  
Gianni v. R. Russell & Co. (court uses 4-corners test, decides that agreement is completely integrated, and that the “exclusive right to sell soda” would have normally and naturally been included in the written contract, especially if it was given in exchange for Gianni’s promise not to sell tobacco, and the promise is therefore within the scope of the written agreement, and any such prior promise, if it was made, is discharged by the final written agreement under the PER).
Hypo:  had the court found it to be a partially integrated agreement, “the right to sell soda” would NOT be inconsistent with “exclusive right to sell soda.” 

(a) What is, e.g., “within the scope” of a lease on an apt.?  





(b) Does it relate to the same subject matter of the lease?

(i) Utilities paid IS within scope (k specifically referred to utilities, so it is definitely within scope)

(ii) Furnished or not IS within scope (ordinarily appears in leases, even though no mention in this one)

(iii) Landlord to get groceries is debatable whether it is within the scope of the lease – here there was separate consideration (you drive, I’ll split cost of gas), so it might have been a separate agreement).

b.  Partially Integrated Agreement is an integrated agreement that is not completely integrated.  § 210(2).
(e.g., Maggs negotiated which classes he would teach before he was hired, but his employment k did not include those classes and was therefore not intended to be a complete statement of all agreements).
i.  Partially Integrated Agreement discharges any terms of a prior agreement that are inconsistent with the final expression.  
§ 213(1), and consistent additional terms are admissible as evidence so long as the court determines agreement was partially integrated, § 216(1).

Masterson v. Sine (Justice Traynor adopts all-circumstances test, decides that the contract is a partially integrated agreement b/c, inter alia, it lacks a merger clause, deeds have a formal structure and purpose, and the parties did not understand the PER; here, then, only prior terms that are inconsistent with final written agreement are discharged; and b/c the option to buyback the ranch “for family members only” (prior term, not included) is not inconsistent with final written agreement, it is not discharged, and the bankruptcy trustee cannot buyback the ranch to sell and then give profits to the creditors).

(a) Lease on an apartment example, reconsidered

(i) Prior agreement to pay utilities IS INCONSISTENT with final written agreement and the PER discharge this agreement

(ii) Since final k is silent on “furnished” and “get groceries,” a prior agreement for either is NOT inconsistent with final agreement and the PER does NOT discharge these prior agreements (if proved, they could be enforceable)



2.  Is agreement completely or partially integrated?  
Before applying PER, court must determine whether an agreement is completely or partially integrated.  § 210(3).





a.  Tests






i.  Williston’s “4-corners test” (majority rule)






(a) Look at the document, within its 4 corners

(b) If it appears to be complete, court will say it IS complete.

(c) A/K/A “strict formulation” test






ii.  Corbin’s “all circumstances test” [§ 214(b)]
(a) Look beyond the document itself

(b) Consider all circumstances

(c) Ask the parties whether they thought it was complete

b.  Merger Clause: a clause in a contract which says that this contract is intended to be complete.  Merger clause states that there are no other terms outside the written instrument.  Common in formal written contracts.
i.  Merger clauses may be challenged via strict construction, public policy, etc.

ii.  Generally, you’d advise someone to put everything in writing or add a merger clause, otherwise the PER might discharge prior agreements that were not included in the final writing.

c.  Policy: like the SOF, the PER exists generally to try to prevent people from falsely alleging that promises were made when they in fact were not made.  It also helps reduce uncertainty.  Unintended result is that sometimes promises that were made get discharged.


B.  Reformation for Mutual Mistake or Fraud
1.  Courts can reform contracts and add in terms that the parties thought were in the final written agreement.  A party must ask the court to use its equitable power to do so.
a.  When there is mutual mistake, courts may add in terms, § 155, and such terms, since they are now “included” in the written agreement, are NOT discharged under the PER.
Bollinger v. Central Penn. Quarry (Because both the Bollingers and Central Penn. Quarry believed that the final written agreement made reference to dig hole/dump waste/cover with topsoil while the latter was digging up the PA Turnpike, [evidenced for the latter by its initially doing this AND doing it for Bollinger’s neighbors], the Court determined that there had been a mutual mistake, and it reformed the written agreement to include this term; thus the agreement was not discharged under the PER and was instead “added” by the Court into the written agreement)

b.  Often it can be very difficult to demonstrate that there was a mutual mistake.

2.  Courts can also reform contracts and add in terms if one party fraudulently omits something.


C.  Interpreting Contract Language

*Parol Evidence Rule for Meaning of Terms

1.  After parties write a contract, they sometimes disagree as to what words mean.  There may be some ambiguity in how the parties understand the word.
(e.g., health insurance policy excludes “diseases of organs of the body not common to both sexes?”  What is not common to both sexes?  Does this refer to “diseases” or “organs?”  Anyone can get a fibroid tumor, but only women have a uterus.  The terms are ambiguous.)
2.  May parties admit extrinsic evidence to show what they meant the word to mean?

a.  Traditional/Majority: “Plain meaning rule:” only in the event that a term does not have a plain meaning may extrinsic evidence be admitted.  Put differently, if a term has a plain meaning then THAT is the meaning we give it when interpreting the contract.  So, when there is an ambiguity, under the plain meaning rule, extrinsic evidence MAY be admitted.
i.  Masterson v. Sine:  extrinsic evidence admitted to show what “same consideration” meant, and “depreciation value” was vague as well.  It was impossible to know how much the consideration was w/o introducing some kind of extrinsic evidence.

(a) However, the Sines could not have admitted evidence to the effect of, “by ‘same consideration,’ we meant ‘same consideration adjusted for inflation.”

ii.  Why exclude extrinsic evidence?  Because we don’t want people making up stories after the fact.  “Oh, we really meant…”  Besides, written contracts are supposed to reduce uncertainty to begin with.
b.  Special Case of the Plain Meaning Rule: Customary Usage of Trade
i.  When a word has a special meaning when used within a trade, like, “consideration,” among lawyers, the plain meaning rule permits introduction of extrinsic evidence to describe the meaning within the trade.

ii.  In usages of trade, there are terms with meanings other than their plain meaning and evidence of those non-plain meanings is admissible.

iii.  Incentive to create industry-specific jargon; desire not to misinterpret industry-specific language.

Hurst v. W.J. Lake & Co. (court permitted introduction of extrinsic evidence to show that in the horsemeat scrap trade, 49.5% protein content per scrap was considered 50% [rounding up], and since Hurst sold Lake horsemeat scraps with no less than 49.53% protein, he had complied with the meaning of the term “50%”)



c.  Modern “Intent” Rule
i.  Parties can always introduce extrinsic evidence (“what did you mean when you wrote this term?”) to go toward the meaning of terms.  § 214(c).
Pacific Gas v. G.W. Thomas Co. (court applied modern “intent” rule, and remanded the case to allow extrinsic evidence [witnesses and evidence of meaning from similar contracts] to be introduced to show what the parties intended the word “indemnify” to mean – was it only for damage done to third-party property, or also for damage to Pacific Gas’s property, to wit, the turbine that G.W. Thomas damaged when servicing the machine
Footnote: even if plain meaning rule were applied, “indemnify” is ambiguous and extrinsic evidence would be permitted to be introduced)
(a) Traynor feels that there is always extrinsic evidence (“judge’s own linguistic education and experience”)

Trident Center v. Connecticut General (extrinsic evidence was allowed to be introduced to show that the terms “borrower shall not have the right to prepay the principal amount in whole or in part” really meant that the borrower could prepay so long as a penalty was paid)(Kozinski, J. lamentably had to follow Pacific Gas).
(a) Kozinski is pained to follow modern “intent” rule b/c of what it means for contracts and law in general.  If words don’t have set meanings, what does the law mean?

*Misunderstandings



1.  “Whose meaning controls?” (after evidence is admitted)

(a) § 201(1): where parties attach same meaning to a term, THAT meaning controls in the eyes of the court (this is rare though, otherwise, why litigate?)

(b) § 201(2): we ask whether one party is at fault for the misunderstanding.  “Knew” or “should have known” what the other party what the other thought the term meant.

(i)  E.g., in Pacific Gas, if Pacific Gas knew or should have known what meaning GW Thomas attached, and GW Thomas had no idea that there was a misunderstanding, GW Thomas’ meaning would control.

(ii)  If you want your meaning to control, you have to show that the other side knew or should have known what you thought it meant AND that you didn’t know what the other party thought it meant.

(c) § 201(3): if neither party is at fault, neither meaning controls.  Terms or contracts could wind up being voided as a result.

Raffles v. Wichelhaus (contract for Wichelhaus to buy 125 bales of Surat cotton upon their arrival in Liverpool on a ship called the Peerless; “December Peerless” docks and Wichelhaus refuses to pay, believing he had contracted to buy cotton on the “October Peerless;” Wickelhaus argued that the word “Peerless” did not have a plain meaning and thus parol evidence should be introduced and since both parties misunderstood one another, the contract should not be enforced.  Wickelhaus wins.  No contract.)
(1) Generally, Proper Names are ambiguous and thus you CAN introduce parol evidence to clear up any ambiguity.

Oswald v. Allen (Mrs. Allen showed Dr. Oswald coins from 2 collections, “Swiss” and “Rare.”  Both collections contained some Swiss coins.  Contract was to buy “all your Swiss coins.”  Oswald thought it meant “all,” and Allen thought it meant her “Swiss collection only.”  Parol evidence is introduced to clear up the ambiguity, despite Oswald’s possible argument that “all Swiss coins” has a plain meaning.  Since each party interpreted the term differently, the court finds no contract.  The only way Oswald could have won was if he had been able to show that Allen knew or should have known what he thought it meant (language barrier, price, never explained the “different collections” concept).
Frigaliment v.  B.N.S. Int’l Sales (BNS agreed to sell chicken to Frigaliment.  Frigaliment receives “stewing chickens” and is unhappy, believing they had agreed to buy “broiler chickens.”  Frigaliment sues BNS for breach of k b/c it had planned to resell the chickens.  (1) Parol evidence comes in b/c “chicken” is ambiguous.  (2) Frigaliment tries to show that BNS knew or should have known that Frigaliment believed “chicken” meant “broiler chicken” [English instead of German for word, ‘chicken,’ usage of trade via expert testimony] vs. BNS’s evidence [dep’t of agriculture definitions, consider the price we agreed on].  BNS wins.  Any chicken will do).

D.  Filling Gaps


1.  Implied Terms




a.  Wood v. Lucy (implied term to use reasonable effort)

b.  Implied in fact, as above, from context and circumstances (haircut example)

c.  Implied in law (good faith and fair dealing in performance and enforcement of a contract, § 205)

(1) Good faith is an example of a mandatory rule, that is, implied in law and always there; cannot agree not to act in good faith.


2.  Default Rules, § 317(2)(c)
a.  These are terms, implied in law, which exist unless you don’t want them.  (E.g., “assignability” can be contracted away, cf. Masterson).
3.  Parties try to use implied terms to get around the PER.  So, instead of arguing that there was a prior agreement, you argue that the term was implied in fact, for nothing bars you from arguing that something was implied in fact.
Dickey v. Philadelphia Minit-Man (Philly M-M agreed to wash cars when it leased land from Dickey and to pay 12.5% of gross sales and at least $1,800/year.  M-M goes from cleaning to simonizing and the gross sales drop [though profit margins for M-M may have increased].  Dickey argued that M-M had an implied duty to maximize gross sales, implied in fact [just like Wood v. Lucy].  Court found that the $1,800 minimum suggested that it was protecting against a drop in sales and that there was NO IMPLIED TERM to maximize gross sales).
II.  Performance and Breach:  conditions


A.  Express Conditions
1.  § 224: event not certain to occur which must occur (unless non-occurrence is excused) before performance under k comes due.
2.  Hypo:  Maggs buys fires insurance.  Pays premiums.  Insurance company promises to pay.  Maggs sues.  Company’s promise is conditioned on there being a fire.

3.  The “non-occurrence of a condition” defense. 

4.  This defense, if accepted, does not terminate the contract.  It’s just that performance under the contract is not due.

5.  Express conditions are stated in the contract.

a.  Strict Compliance Rule:  performance is not due unless the condition is STRICTLY met.  Condition must be satisfied.

Luttinger v. Rosen (Luttingers wanted to buy Rosen’s house.  They put down $8,500 and conditioned their purchase on being able to find a 20-year loan for $45,000 not above 8.5% interest.  They could only find 8.75% and dropped out of the deal.  Rosens refused to return the down payment and Luttingers sued.  Luttinger said, “non-occurrence of a condition.”  Rosen said, “you didn’t exercise due diligence, checking only w/one bank.”  Or, “we’ll make up the difference to you.”  Court says the rule is strict compliance.  Luttingers win)(strict compliance applies where contract spelled out the terms of the Luttingers’ obtaining financing to buy the Rosen’s home).
6.  § 229: a court may excuse non-occurrence if it would cause disproportionate forfeiture and it’s not material (i.e., everyone would be the same).  It wouldn’t apply in Luttinger, b/c the Rosen kept their house even after the Luttingers backed out of the deal.

Gibson v. Cranage (Gibson said he would enlarge the portrait of Cranage’s deceased daughter and that if Cranage were not satisfied he would not have to pay for it.  He wasn’t and he didn’t, and then refused to look at it the second go-round.  Subjective satisfaction is all right with the courts.  Cranage wins.)(example of subjective satisfaction upheld as a condition)
Objective satisfaction: would a reasonable person be satisfied?

7.  § 228: when the condition is “satisfaction,” and it is practicable to determine whether a reasonable person would be satisfied, courts interpret “satisfaction” using the objective satisfaction standard.  (e.g., painting a barn)
8.  Conditions allocate risk to the other party (Cranage: risk that Cranage wouldn’t like it; Luttinger: risk that they wouldn’t find the loan)


B.  Constructive Condition of Performance by the Other Party


1.  § 226: conditions may be either express or constructive


2.  Constructive conditions are read into the contract by the court.

3.  Constructive condition of prior performance (without material breach) by the other party.

(e.g., Cheh tells Maggs that she can’t teach Con Law on Monday morning and asks if Maggs will do it.  Maggs asks what he’ll get in return if he teaches the class.  Cheh says $100.  Fine.  Turns out that Maggs oversleeps and fails to teach the class.  He later asks for the $100.  Claim: You promised me $100.  Defense: non-occurrence of a condition.  Court would find a constructive condition: Cheh’s payment of $100 is conditioned on Maggs’s teaching the class.  If Maggs doesn’t perform (teach), Cheh is excused from performing (paying $100). 
4.  § 237:  “there be no uncured material failure” (e.g., not teaching the class)

5.  Non-occurrence of a constructive condition (formerly called “failure to provide consideration”)

(e.g.,  Cheh asks Maggs to teach her Monday class.  Maggs says he will teach the class if Cheh teaches his Friday class.  Maggs fails to teach the Monday class.  Is Cheh excused from teaching the Friday class?  Maybe, maybe not.  A court might say that the two promises were independent.  “If you’re unhappy that I didn’t teach on Monday, sue me for that; but don’t fail to perform.”  The goal of the contract was to benefit the students, not one another.  “Two wrongs don’t make a right”).
6.  Two promises can be consideration for each other but also be independent.

(e.g., Cheh tells Maggs, “teach the class and cover these 7 points.”  Turns out he only teaches 6 of the 7 points.  Had this been an express condition, strict compliance would apply.  If a constructive condition, substantial performance is the rule).
7.  Substantial Performance: where you have a constructive condition, strict compliance does NOT apply.  Rather, substantial performance is the rule.  Constructive condition of prior performance of other party is okay even if there was a breach so long as there was substantial performance.
8.  How do we know when a breach is material?

a.  § 241’s factors: deprived of a benefit?  Adequate compensation?  Will forfeiture occur?  Curing the failure?  Was breach made in spite?



9.  Plaintiff can subtract allowance for damages.  




a.  So if Maggs only taught 6 of 7 points in class, maybe Cheh will only 

pay him $85 instead of $100.

Kingston v. Preston (Preston was a silk merchant who was going to sell his store to Kingston through a monthly payment plan.  Preston wanted some security for selling his store on credit [collateral, stock, a house, a guarantor].  Kingston provided no security and Preston refused to convey the store.  Kingston argued that the promises of security/conveyance were independent.  Court holds that the promises were conditional.  The whole point was that he wouldn’t sell the business if he didn’t get any security [reason for asking for security in the first place])(promises were dependent on one another where Preston’s reason for requesting security was because he needed to ensure that Kingston could pay for the silk business).
10.  Mansfield enumerates three relationships among promises:


a.  Independent: one breach doesn’t excuse the other from performing


b.  Dependent: one promise depends on the other

c.  Simultaneous conditions of one another (how is this different from “dependent?”)

(1) To determine whether promises are dependent, we look to the “evident sense and meaning” of the contract.  We look at what the facts suggest and what it seems the parties wanted/intended.


11.  It’s rare that courts find that promises are not conditioned on one another:

a.  Farajzadeh (condo owner could not refuse to pay dues where condo board had not fixed leaky roof b/c condo board could not afford to fix leaky roof if it didn’t collect dues from residents)(Syllabus Appendix)

(1) Non-competition example from Appendix

12.  The argument that, “there was no constructive condition” works sometimes 
(Farazjadeh), but not in others (Kingston v. Preston)

C.  Substantial Performance and Material Breach
Walker and Co. v. Harrison (Dry-cleaner Harrison hired Walker & Co. to build a sign; agreement was Harrison would pay for it in installments and Walker would build and maintain it.  Tomato stains remain on the sign.  Walker refuses to clean it up.  Harrison decides to stop paying the installments b/c he feels that Walker’s breach excuses his promise to pay.  Walker & Co. sues Harrison for not paying.  Harrison’s defense was “non-occurrence of constructive condition.”  Walker responded, “yes, we breached, but it wasn’t material.”  Court agrees with Walker, finding NO MATERIAL BREACH.  Harrison gets some relief though, subtracted out in damages the cost to fix the sign.)(no material breach where Walker failed to clear out spider cobwebs, remove rust, and clean tomato stain on sign it had constructed and installed for Harrison’s dry-cleaning business).  
1.  Acceleration Clause:  clause stating that if there is any default, the full unpaid balance will be due at the time of default.  “I’ll pay the full amount IF I fall into default.”
Jacob & Youngs v. Kent (J&Y promised to use Reading pipe, but they used Cohoes instead and Kent refused to pay balance on the house, so J&Y sued Kent.  Court finds no material breach b/c the pipes were only different in name, not in quality.  Kent has to pay and does not get to subtract out damages b/c there was no proof of damages to Kent; maybe had J&Y willfully put the wrong piping in, then it might have been a material breach.)(“willful” became “breach of good faith” in the Restatement)


2.  § 241’s 5 factors to determine whether there has been a material breach
3.  Parties get around the rule of substantial performance in constructive conditions simply by making express conditions in contracts.

4.  A material breach is still a breach, and when the court finds a material breach, the other side benefits (i.e., hypothetically, Harrison would get the sign for free, and Kent wouldn’t have to pay for the rest of the house).
5.  This leads to forfeitures, which courts have tried to avoid:

a.  Courts are reluctant to find material breach (Plante)


b.  Courts grant restitution despite material breach (Britton, § 374)


c.  Divisibility of performance (Kirkland)
Plante v. Jacobs (Jacobs refused to pay his homebuilder, Plante, after Plante left out cabinets, put a wall in the wrong place, and more.  Plante sues Jacobs for the money on the house.  Jacobs’ defense was: non-occurrence of a constructive condition [“You didn’t build it according to plans.”].  Plante claimed substantial performance.  Court finds that this WAS SUBSTANTIAL PERFORMANCE [market value unchanged, standard floor plan])(this is judicial reluctance to find a material breach b/c plaintiff would have forfeited the house, that is, he built it and wouldn’t be completely compensated for it).


D.  Recovery in Restitution Despite Material Breach
1.  Majority/traditional rule: one who commits a material breach may NOT recover in restitution.  “Ill doctrine.” (cited in Miller)
2.  Other jurisdictions reject this approach:

Britton v. Turner (Turner hires Britton to work on his farm for a year after which he’ll pay Britton $120.  Nine and half months in, Britton stops working.  Turner pays him nothing.  Britton sues Turner.  Court holds that if you confer a benefit over and above any damages you cause, then the non-breaching party must pay you the excess; § 374; court was reluctant to find a material breach).


3.  Calculating restitution where non-breaching party suffers damages:


Restitution 
= stipulated price – (cost of completion + other loss)





= $120 – ($50 + $0)

4.  Recovery in Restitution after a material breach is a MINORITY RULE (Britton).
5.  Divisibility of Performance
a.  If possible a court should look at a k as a collection of multiple contracts so that a п may recover for completing any individual contract (§ 240), cf Kirkland.
Hypo: “I’ll pay 300k for 3 sheds.  Only 1 gets built.  No payment conferred.  Lawsuit.  You promised me to pay me.  Non-occurrence of a constructive condition of prior performance.  Well, I want restitution then for the value of this one shed by which you’ve been enriched.  Look at the k as 3 contracts, 100k per shed.  This avoids forfeiture of contractor’s work in building the shed.
Kirkland v. Archbold (Mrs. Archbold hired Kirkland to renovate her house and would pay him in 4 installments.  He starts working and gets paid $800,  but then she stops paying him when she finds that he used the wrong lath.  Kirkland sues for breach of k.  Archbold’s defense: non-occurrence of a constructive condition, you didn’t perform.  Trial court divided up the k into smaller ones.  Appeals court disagreed with this approach, holding that a contract for a house is not something that can be divided up into separate components.  You don’t pay someone for doing a floor and not a ceiling.)


E.  Other Constructive Conditions: Impracticability and Frustration of Purpose


1.  Impracticability, § 261

a.  If parties assume that something won’t happen, and it does happen, and renders performance impracticable, performance is excused.

b.  The event making performance impracticable can’t be the fault of either party.



2.  Common examples:




a.  Death
i.  If Maggs promises to teach for 4 years, and dies 2 years into it, the law school’s suit against his estate will fail b/c he cannot possibly teach now that he has died.  Performance is impracticable.




b.  Destruction of Subject Matter
Taylor v. Caldwell (Caldwell’s music hall and garden, which he had agreed to rent to Taylor for some lavish parties, burned down before the date of the first rental.  Taylor sues, “you promised me the hall!”  Caldwell’s defense is, “impracticable to perform b/c it burned down.”  The presumption is that the parties intended the hall to be standing on the date of the first rental.  The implied condition is that Caldwell is excused from performing b/c the hall was burned down)(if he had caused the fire, Caldwell would be liable [fault]).
c.  Constructive condition that performance will not be impracticable?




d.  Impracticability is an exception to general rule of SL in contract



3.  Frustration of Purpose, § 265

a.  If, after a k is made, something happens to frustrate the purpose of the person who made the promise, that person is excused from performing.

Hypo: Maggs joins gym ($50/month for a year contract).  Then Maggs is hit by a bus and in a full body cast and can’t use the equipment and stops paying his monthly fee.  Gym sues for breach of contract.  Maggs might raise defense of: frustration of purpose.  “My purpose was to use equipment and something has happened that has frustrated this purpose.”
b.  Your purpose has to be frustrated by something you did not expect to occur.
c.  Basic assumption of both parties
d.  Contrary indications: sometimes there is a line in a contract that says, “You will perform no matter what.”

Krell v. Henry (Henry wanted to rent Krell’s apartment to see King Edward’s coronation procession pass beneath its windows.  No parade.  Henry refuses to pay and Krell sues.  Court finds that Henry’s performance is excused b/c it was a basic assumption of both parties that the parade would take place [frustration of purpose sort of invented])
III.  Who May Enforce A Contract?

A.  Third Party Beneficiaries


1.  Who can enforce?



a.  Parties

b.  Representative of the parties (guardians, executors, those with power of attorney)




c.  Third party beneficiaries



d.  Assignees



2.  Intended Third Party beneficiaries




a.  Classic case: life insurance contract




b.  § 304: intended third party beneficiaries (3PB) may enforce k




c.  § 302: defines who a 3PB is:

(i) § 302(1): is recognition appropriate in the third party to effectuate intention of the parties? (if this third party doesn’t enforce, who will?)

(ii) Was this person intended to receive the benefits?




d.  § 302(2): there are incidental beneficiaries

Bain v. Gillispie (Iowa lost a b-ball game allegedly b/c referee Bain made a bad call.  Gillispie, the owner of some sports memorabilia store, sues Bain b/c profits went down after the loss.  Court found Gillispie was an incidental beneficiary, not an intended beneficiary of the contract between Bain and the Big Ten).
Seaver v. Ransom (Mrs. Beman, on her death bed, reviews a will and decides she wants to leave her niece money.  Husband judge says he’ll change his will to make sure niece gets what Mrs. Beman wanted her to.  She dies.  He dies.  Will was never changed.  Niece IS permitted to enforce the contract.  Is it appropriate to recognize her right to enforce the contract?  She was intended to benefit, that was the whole point.)

B.  Assignees


1.  You can assign away k rights as you can personal property.
2.  § 317: when you have an assignment, the assignor’s right to performance is extinguished.
3.  § 317(1): assignments are made via a manifestation of an intention to transfer (e.g., a form with intent to transfer language.)
4.  An assignment itself is NOT a contract.
5.  § 317(2): Restrictions –

a.  You can’t assign the right if it would be unfair to obligor 
You couldn’t assign your admission to GW to some random student
b.  Some assignments are forbidden by statute or is inoperative on ground of public policy

You can’t assign your Super Bowl ticket; anti-scalping laws.

c.  Language might preclude assignment

You can’t assign your airline ticket.



6.  § 332(2), (1)(a), (4): Irrevocability

a.  When you assign contract rights, the assignment MAY be revocable, but IS NOT REVOCABLE if:





(i) there is consideration for the assignment,





(ii) the assignment is in writing, or,
(iii) the assignment is relied on.

b.  § 332(2): a gratuitous assignment is revocable (no consideration)

c.  § 332(1)(a): assignments in writing are irrevocable

d.  § 332(4): assignments that are relied on are irrevocable

Shiro v. Drew (Fiberlast takes a loan from Drew to build a radome, and said it would pay Drew back w/money it rec’d from selling the radome to Counter.  This is NOT an assignment b/c Fiberlast did not give Drew the right to collect from Counter.  Rather, this is a contract subject to a condition.  This matters b/c Drew can only sue Fiberlast for the money, not Counter, and Fiberlast be in financial ruin, which could problematic for Drew).

Herzog v. Irace (Jones proposed to pay Dr. Herzog to perform a surgery w/monies rec’d from a pending lawsuit.  Jones says, “I’ll have my lawyers give you that money directly.”  Surgery is performed.  Money comes in from lawsuit.  No one pays Herzog.  Herzog sues the lawyers claiming that he was an assignee of Jones’s right to receive the lawsuit money.  Court found that there was a manifestation of intent to make Herzog an assignee and that it was ethical.  This was a valid assignment.)  
SALES
I.  Scope of Article 2 of the Uniform Commercial Code
A.  Creation and Revision of Art. 2


2-100 section provisions are about definitions and scope

2-200 section provisions are about formation, O&A, modification

2-300 section provisions are about terms of a k

B.  Scope and Application of Art. 2


1.  Art. 2

2-101: 

UCC-Sales (short title)

2-102: 

Scope of Art. 2 (goods/transactions)

2-201: 

SOF w/r to sale of goods (not for sale of services)

2-314: 
when a merchant sells goods, those goods come w/an implied warranty of merchantability (what if a merchant is selling a building?  No implied warranty.)  There is no implied warranty of merchantability at common law.

2-725: 
period of limitations (in DC, SOL for ordinary k is 3 years; but under this section of the UCC, the period of limitations is 4 years).

2.  What are goods and what are non-goods?

a.  8 categories of what are goods under 2-105, 2-107
3.  2-105: definition of goods
a.  Things which are movable at the time of identification to the contract, 

2-105(1), 2-501(1)

4.  What is a thing?  

a.  Something w/tangible, physical properties (e.g., hamburgers, jets, books, desks, chairs).

b.  What doesn’t have tangible properties?  
Services.  Hiring someone to mow the lawn is not a good

Copyright is not a thing (legal rights are not things)
c.  Borderline cases: 
Natural gas (that IS a good)

Courts are split as to whether electricity counts as a thing.



5.  Movable at time of identification of k.  What is movable?

a.  Things are movable if they are not land or attached to land 
--E.g., a fence, a boiler, a sump pump, etc. are attached to land
b.  But there are things capable of being movable, and then become non-moveable.  (e.g., “ready-mix asphalt.”  It was movable at the store, but when mixed into the ground it is no longer movable.  OR, pipes that start out attached to the real estate, but then after demolished, they become movable).  
MUST BE MOVABLE at the TIME of the IDENTIFICATION of the contract.
6.  2-501: Identification occurs when contract is made if it is for the sale of goods already existing (that is to say, not for a custom order or a future order)



(asphalt example IS a good, pipes example is NOT a good)



7.  Non-goods: money, securities, things in action.


8.  What else are “goods?”



a.  Unborn young of animals



b.  Growing crops (yet-to-be harvested corn, e.g.)

--Both of these two kinds of things will become moveable at some point and will be traded as if they were goods.

c.  2-107(1): contract for sale of minerals IS a contract for the sale of goods IF the minerals are to be severed by the seller (oil, gas, gold, silver, coal).

(e.g.: if Maggs’ friend taps an oil well and tries to sell the oil to Maggs, that IS a k for sale of goods; if Maggs goes onto friend’s land and begins pumping oil out of the ground, that is NOT a sale of goods)

d.  Fixtures: other things attached to realty that are not minerals, structures, (that is, clock, lamp, projector, blackboard), capable of severance without material harm to the realty.

--Material harm: means ‘physical harm’

e.  Timber to cut: regardless of who cuts it

f.  Future goods/Specially manufactured goods

--2-105(2): a k for goods not yet in existence.

--If you make a k for something, like sofa cushions, which will be made custom for you but don’t now exist, if, once made, that item would be a good, then this is a k for the sale of goods.

--2-501(1)(b): when future goods are shipped, marked, or otherwise designated


9.  What are NOT goods?

a.  2-105(1) specifically excludes certain items: money, investment securities, things in action.

1.  Money: dollars, GBP, though moveable, are not goods

--EXCEPTION: if you buy money, say a commemorative coin, then that IS a contract for sale of goods b/c you are buying the coin as if it were a commodity.

2-105: “for which price to be paid”
2.  Investment Securities like stocks and bonds are covered by another article and are NOT goods.

3.  Things in Action:  “causes of action” (i.e., legal claims)


10.  What are transactions?
a.  2-106: a sale consists in the passing of title of ownership from seller to buyer for a price.
b.  Art. 2 only applies to contracts for the sale of goods (leases, gifts, theft, and bailments are not within the scope of Art. 2)

c.  “Present sale:” a sale accompanied by making of a contract (Maggs goes to grocery store and buys a candy bar – present sale).  Art. 2 applies both to present and future sales.


C.  Hybrid Contracts



1.  Contracts embracing both goods and services.
2.  Jiffy Lube example: you pay for the OIL (good) and the OIL CHANGE (service).  Painting house example (service predominates).  Best Buy example (goods predominate – only service was free delivery of a fridge to your house).
3.  Two tests:

a.  Predominant purpose test (majority rule)
Which part of the k predominates, the goods or the services?  If goods do, then UCC will apply.

b.  Gravamen of the complaint test

What is the п complaining about?  The good or the service?
Anthony Pools v. Sheehan (Sheehan slips off diving board and is injured.  He sues Anthony Pools.  Pools’ defenses was the k expressly disclaimed any implied warranty of merchantability [Sheehan replied: Maryland’s UCC says that you can’t disclaim implied warranties of merchantability].  Pools responded to this by saying that the UCC doesn’t apply b/c this wasn’t a k for sale of goods, it was a construction k for a pool.  The court applies the minority gravamen of the complaint test, finds that the complaint was about the board, a good, and that the UCC does apply, and that Pools cannot disclaim an implied warranty of merchantability in Maryland.)
c.  When you buy goods from a merchant who trades in a particular good, you get an implied warranty of merchantability.

2-314(1): unless excluded or modified, merchants of goods of that kind, there is an implied warranty of merchantability.  

2-314(2): good are merchantable when (c) that the goods are fit for ordinary purposes for which they are used.


D.  Software


1.  Is it a good?  Courts have said, ‘yes’ for the most part.
Advent Systems v. Unisys (Unisys backs out of k w/Advent from whom it was going to buy software.  Advent sues for breach.  Unisys defended under 2-201, that the SOF rendered the contract unenforceable [terms were missing].  Advent replied: SOF doesn’t apply b/c this was not a k for sale of goods.  It’s software, which isn’t a good.  Court concludes that software IS a good b/c (1) once subsumed onto a disc it is tangible, and (2) policy point of uniformity/import of software to commercial world.)


--Criticism of Advent:


-Not all software is on a disc, some is downloaded

-When you buy software, you’re really paying for the licensing to use the product, not the disc itself.

UCITA: favorable to software industry, upholding shrinkwrap licensing agreements that “no one reads.”  UCITA was unsuccessful.
2.  YES, software is a good and IS governed by Art. 2 of the UCC (though Maggs is skeptical and thinks software probably shouldn’t be classified as a good)

E.  Applying Art. 2 to Non-Sales



1.  How?  Say that a common law situation should analogize to the UCC.
2.  You could say that even though this k is not for the sale of goods, it is ANALAGOUS to a k for the sale of goods and thus, we will apply the UCC.

a.  Adopting a dog is not a “sale,” b/c no money is exchanged, but you could say it is analogous to a sale and apply the UCC to the transaction.

Zapatha v. Dairy Mart (Dairy Mart cancels its franchise agreement with Zapatha when he refuses to keep his franchise store open for longer hours.  Zapatha sues for breach of k.  Dairy Mart says there is a clause that says they can cancel the franchise.  Zapatha says, no, that clause violates UCC 1-203’s “good faith requirement” and 2-302’s “termination clauses can be unconscionable” requirement.  Does the UCC apply to this hybrid contract? [Dairy Mart did sell goods to Zapatha, but the thrust was the franchise fee].  Court holds that the k is not within scope of UCC, BUT, will apply UCC by analogy.  This is an example of judges creating new law that, so long as it doesn’t contravene what the legislature enacted, is fair game. Just b/c it’s in the UCC doesn’t mean it can’t also be applied at common law.)
3.  Borrowing From the UCC and applying at Common Law (where there is no law on point)
Hoffman v. Horton (Hoffman goes to an auction and bids this Field Tract up to 177k.  Going once, going twice.  Sold.  No, wait, there was another bid.  Re-open the bidding.  Hoffman wins at 194k and sues to get back the difference. 2-328(2) gives auctioneer power to re-open bidding at his discretion.  Hoffman argued that this was for the sale of land, not goods, so the UCC doesn’t apply.  Court says, yes, but we will apply the UCC section anyway b/c there is no law on point at common law, and it’s good to borrow from the UCC for uniformity’s sake.  “We don’t have a common law rule.  We need one.  Let’s borrow it from the UCC b/c it’s necessary and fair.”)

F.  Another Complication

1.  Sometimes you’ll have a k for sale of goods and yet the UCC won’t apply AT ALL.  How is this?

2.  International Treaty (CISG): Convention on International Sale of Goods.  CISG trumps UCC when the k involves international partners.
3.  Supplemental General Principles, 1-103 + Comment 3


--Generally, the UCC sits on top of the common law

--The idea is that Art. 2 was not meant to comprehensive.  It changed some CL rules, but otherwise left the CL in tact.

-1-103 says that unless the CL is displaced by the UCC, supplementary general principles apply.
(e.g., consideration isn’t mentioned expressly as “necessary” in the UCC, but b/c of 1-103, the common law is at work in the UCC as well.)

--But in some instances, the UCC altered what it didn’t like

(e.g., it changed the common law pre-existing duty rule.  No new consideration is needed to modify a contract for sale of goods).  

4.  There is no contract governed wholly by the UCC.  Contracts are governed by UCC to the extent that there is a UCC rule on point, and otherwise, are governed by the common law.  
5.  Parties don’t look at scope first.  One party asserts a rule.  “I rely on this provision.”  Response: that rule doesn’t apply b/c this isn’t a k for sale of goods.”


G.  Merchant Rules
1.  UCC applies to k for all sales of goods, whether Delta buys a 747 or if you buy a hot dog.
2.  But, the drafters thought it wasn’t a good idea to have the same rules apply to everyone and so they created 14 rules applicable only to merchants.  “Merchant Rules.” (e.g., the implied warranty of merchantability under 2-314(1)).
(e.g., Maggs sells his used car.  It IS a k for sale of goods, but there is no implied warranty of merchantability b/c Maggs is not a merchant)


3.  Merchant Rule Exception to the Statute of Frauds, 2-201(1), (2)
a.  In a k for sale of goods between two merchants, if one makes an oral promise to buy or sell goods worth more than $500, and the second merchant sends a written confirmation to the first merchant, and the first merchant doesn’t object within 10 days, the SOF drops out and does not apply. 



4.  So, who exactly IS a merchant?, 2-104
a.  To decide whether someone is a merchant, you have to go transaction-by-transaction and section-by-section within the UCC.  You can be a merchant w/r to the SOF, but not w/r to implied warranty of merchantability, e.g.



5.  Three ways to be a merchant:




a.  “Deals in goods of the kind” involved in the transaction
[Bike shop owner sells a bike.  He deals in goods of that kind.  He is a merchant.  Is there an implied warranty of merchantability?  Yes.]

b.  “Holds himself out as having knowledge of skill peculiar to the practices or goods involved in the transaction.”
i)  Some rules address “goods,” and some rules address “practices.”
ii)  Are you a merchant for one of THESE rules?  A “goods” rule or a “practices” rule?  (SOF and ‘firm offers’ e.g., are tied to “practices.”)
[Bike shop owner sells a used cash register.  He could be a merchant.  It depends WHY you’re asking.  He would be a merchant for purposes of 2-201(2), the SOF, b/c he has knowledge or skill w/r to business practices.]



c.  Employing an agent who is a merchant.

Decatur Cooperative v. Urban (Urban telephones Decatur Coop and offers to sell 10,000 wheat bushels [growing crops].  Decatur sends a written confirmation which Urban reads and doesn’t object to.  Decatur then made a deal to re-sell the wheat it would get from Urban to somebody else out-of-state.  Price of wheat changed.  Urban backed out.  Decatur sues for breach of k.  Urban’s defense: SOF, “we never had this in writing.”  Decatur’s first reply: “Merchant exception under the UCC.  You never objected to our confirmation.”  Urban’s response: “I’m not a merchant, so 2-201 should not apply.”  Court finds that Urban is not a merchant b/c he doesn’t “deal” in wheat [to mean ‘buy’ and ‘sell].  Urban is only a casual seller.  Does he have knowledge/skill?  Since we’re dealing with SOF, the issue is “practices.”  Court said Urban is just a farmer and doesn’t know anything about business [majority rule].  The court finds though that since Decatur relied on the promise, promissory estoppel will overcome the SOF a la Monarco v. Lo Greco.  This is an example of applying supplementary general principles b/c there is nothing in 2-201 about promissory estoppel.  Generally, farmers are NOT merchants])
II. Formation of the Sales Contract

A.  Offer and Acceptance, 2-204 & 2-206


1. Unless UCC says otherwise, CL of O&A applies w/full vigor


(e.g., UCC doesn’t define an “offer,” so you refer to the CL)



2.  Acceptance, 2-206(1)(a), 2-206(2)

a.  If offeror doesn’t specify manner of acceptance, a reasonable manner is fine.
b.  If acceptance is by way of a promise, notice is required.



3.  “Orders”, 2-206(1)(b)

a.  orders are construed as offers inviting acceptance by a promise to ship goods or the shipment of conforming or non-conforming goods.

(e.g., GW Bookstore sends an order to Foundation Press for 130 copies of the casebook.  The communication, “Please send us 130 copies” is CLEARLY an offer.  How can this offer be accepted?  By promising to ship the books, or by shipping them [prompt shipment of conforming or non-conforming books]).
4.  Conforming/Non-Conforming Goods
(e.g., Suppose Foundation only ships 100 books instead of the 130.  Sending 100 copies IS acceptance under the UCC.  But as you accept, you are also in breach.  This is done to prevent the “unilateral contract trick.”
a.  Unilateral contract trick:  At CL, if someone wants acceptance by way of performance, only a complete performance will suffice.  And if your performance is defective (sending defective Presley CDs), you can defend yourself at CL by saying, “I never completely performed and therefore never accepted and therefore there was no contract.”
i) Under the UCC, you cannot defend by saying, “Incomplete performance b/c goods are non-conforming.  Shipment of non-conforming goods IS acceptance.



5.  Counteroffers

(e.g., Foundation sees it only has 100 copies.  It calls up GW Bookstore, “We only have 100 and can’t accept your offer.  Would you like to purchase 100 copies?  We’ll send them to you as an accommodation.”  This is NOT an acceptance, but rather a counteroffer.)



6.  Conduct, 2-204(1)
a.  Conduct can recognize a k: sitting in barber chair for a haircut, eating girl scout cookies that had been left in mailbox.
b.  Is this definite enough to be enforced?  What are the terms?  What’s the price?
c.  2-204(3) relaxes the CL requirement of definiteness.  Under the UCC there are “gap fillers” such that if certain terms are left unexpressed, a reasonable price/time or buyer’s location will be read in by the court.
d.  A k for sale of goods will not fail for definiteness if the parties intended to make a contract and there is a reasonably appropriate basis for a remedy.

e.  2-305: a k for sale of goods is fine even if no price is settled; a reasonable price at time of delivery will suffice where no price is states (note: you cannot revoke an offer after acceptance, even if the price is unsettled).
f.  Courts also look at course of dealing (as in Massasoit Whip).  1-205: course of dealing is a sequence of previous conduct between two parties which is fairly to be regarded as a common basis of understanding.
Unique Designs v. Pittard Machinery (Pittard agreed to sell Unique Designs a Mori Seiki lathe and help Unique dispose of its old Mazak lathe.  Unique then changed its mind and said it didn’t want to buy from Pittard.  Pittard then sold the lathe to another customer for more money and sued Unique anyway b/c its sales volume had been diminished.  Unique defended by saying that the parties never agreed on a price and therefore no contract.  Court said that the k didn’t fail for lack of definiteness.  Under the UCC, the parties didn’t have to agree on the price.  A reasonable price will suffice.  Unique also defended by saying that based on its course of dealing with Pittard in the past, where the two had signed a lengthy contract, it didn’t have a contract here b/c there was nothing even close to a lengthy document.  Court said that Unique had only bought 1 lathe from Pittard in the past, and that didn’t count as “a sequence of previous transactions.”)

B.  Statute of Frauds
1.  Generally, contracts for sale of goods for more than $500 must be evidenced by a signed writing.
2.  UCC exceptions to the SOF:

a) QUANTITY:  the only thing that MUST be included in the signed writing is the quantity of the good being sold.  No price, no date.  Just the quantity.
b) MERCHANT EXCEPTION:  If, after an oral agreement is made, and one party sends a written confirmation, the other party does not object, the SOF drops out as a defense.  2-201(2), Decatur.
c) SPECIALLY MANUFACTURED GOODS:  an oral k is enforceable if the goods are to be specially manufactured and the seller actually starts making those goods (before buyer tries to back out), and the goods can’t be resold to someone else.  2-201(3)(a).

d) ADMISSIONS:  an oral k is enforceable if party against whom enforcement is sought admits that a k was made.  

At CL, even if you admit you made a promise, if there is no signed writing the k is unenforceable.  It’s different under the UCC.

e) PAID/RECEIVED:  If the п alleges that the ∆ orally made a k, and the goods have been rec’d by ∆ (if ∆ is buyer), then the defendant cannot raise the SOF as a defense.  Once you take goods or money, you can’t raise SOF as a defense.
f) Part performance: if you partly perform, you can recover for the part performance, but not for rest of contract.  Partial performance does not take contract out of SOF.
(e.g.  Buyer and seller contract for 100 tons of grapes.  Seller delivers 15 tons and DENIES that there was an agreement for 100 tons.  Buyer sues the seller for 85 tons of grapes.  Seller defends: “SOF.”  The buyer can’t claim some ‘partial performance exception’ to the SOF b/c there is none.
  

3.  Electronic communications



a) E-mails, e.g., count both as “writings” and “signatures.”  




b) UCC broadly defines “writing” and “signatures”

c) Even if it hadn’t, there’s the E-Sign (federal) and UETA (states) legislation.



4.  Can reliance overcome the SOF, a la Monarco v. Lo Greco?




a)  The majority rule is YES, it can (Decatur); But see Lige
Lige Dickson Co. v. Union Oil (Lige Dickson was a paving company that usually bought asphalt from Union Oil.  Prices generally began rising, but Union told Lige that on all of its existing contracts, Lige would get the lower price.  Lige wound up suing Union for breach.  Union’s defense: SOF – we never reduced this promise to writing.  Lige replied by saying that even though it wasn’t in writing, Lige relied on the promise and reliance should overcome the SOF a la Monarco and Decatur.  Court said, ‘no.’  2-201(3) is silent w/r to reliance and the UCC drafters would have put it in there if they wanted it to be in there.)(this is a minority view)

C.  The Battle of the Forms
1.  Can there be an acceptance when its terms don’t match the offer?  And if so, what are the terms?
2.  2-207(1):  a definite and seasonable expression of acceptance operates as an acceptance even if states additional or different terms.

3.  2-207(2):  When additional terms are stated, the general rule is that those terms are treated as proposed modifications to the contracts which the other party could then accept or reject.  
4.  If rejected, the proposed term would NOT be part of the contract (if price, as below, is the term that is rejected, then a reasonable price will obtain, and the contract will not fail for lack of definiteness).
(Order: “Want 200 CDs, Ship Tuesday.”  Response:  “Will Ship Tuesday.  Price $45.”  Is this an acceptance under the UCC?  Answer: Yes.  Is there a contract?  Answer: Yes.  Then, what are the terms?  If buyer accepts the $45 price, then that’s the term.  If he rejects it, then a reasonable price will be the price.
5.  2-207(2) has a merchant rule as well:  between merchants, proposed modifications become part of the contract UNLESS:



(a) the terms materially alter the contract,




(b) the offer expressly limits acceptance to the terms of the offer




(c) notification of objection to the terms is made

Where one of these three exceptions applies, the proposed modifications remain proposals.



6.  The UCC is silent w/r to what we do when we have different terms?
(a) Majority rule: “knockout” rule – where a purported acceptance contains different terms from the offer, the terms cancel each other out.

(b) Minority rule:  the minority rule is to treat the different terms as if they were additional terms.  Proposal to modify?
(Order: “Want 200 CDs, Ship Tuesday.  Price: $40”  Response:  “Will Ship Tuesday.  Price $45.”  Is this an acceptance under the UCC?  Answer: Yes.  Is there a contract?  Answer: Yes.  Then, what are the terms?  Under “knockout rule,” the prices would cancel out and a “reasonable price” would be the price.)


7.  2-207(1) has a “proviso.”
(a)  “Unless acceptance is expressly made conditional on assent to the additional or different terms.”

(b) This means that if you write, “you have to pay X,” when you make a purported acceptance, then the exception to the mirror image rule won’t apply.  Put differently, if a purported acceptance expressly conditions itself on its additional/different terms, the mirror image rule DOES apply [per supplementary general principles], and that purported acceptance is NOT an acceptance.
8.  2-207(3): Where CONDUCT of both parties suggests that there is a contract EVEN IF the writings don’t create one, there will be a contract.




(a) The terms of the contract will be:





(1) the terms on which the parties agree, plus





(2) gap filler provisions where parties disagree
C. Itoh v. Jordan Int’l (Itoh bought steel from Jordan and then sold it to Riverview who said the steel was defective so Itoh sued Jordan for breach of contract.  Jordan said, “whoa, our contract required arbitration.  You can’t sue us!”  The question for the court: was there an arbitration requirement?  Was there a contract by the forms?  Court held: No, b/c of Jordan’s “expressly conditional” language in its acceptance, the 2-207 proviso [read ‘mirror image rule’] applied.  BUT, the court found that the parties’ conduct created a contract.  Jordan delivered the steel and Itoh paid for it.  When a contract is formed by conduct, the terms are those on which the parties agree + gap fillers.  Here, they didn’t agree on arbitration.  Is there a UCC gap filler for arbitration?  No.  So, there WAS a contract, but there was NO arbitration clause.)

D.  Terms in the Box
1.  This is when you buy something, open up the box and find terms.  Courts are split as to whether these terms are binding.  No real answer across-the-board.
2.  The key question is: was the contract formed BEFORE or AFTER the buyer saw the terms?
3.  The Hill rule: Yes, terms in the box are binding (common understanding).

--Construed such that the vendor made the offer.

4.  The Klocek rule: No, terms in the box are not binding. 

--Construed such that the buyer made the offer.
Hill v. Gateway 2000 (The Hills buy a Gateway computer over the phone.  It arrives, they’re dissatisfied with it and they sue Gateway.  Terms in the box said Gateway couldn’t be sued in federal court.  Hills claim that the arbitration clause is not enforceable, arguing that the term didn’t “stand out” [court says: all terms stand or fall together], that they had already made contract before these terms were seen [court says no, contract was formed when you kept the goods for 30 days], and a public policy argument which the court rejects.)
Klocek v. Gateway (Virtually identical facts, but opposite result.  This court uses the “order as offer” idea from 2-206, such that when Gateway shipped the goods, a contract was formed, that is, before the buyer sees the terms in the box.  The terms in the box were just proposals to modify the contract.  Klocek was silent, which does not operate as acceptance.  Klocek never accepted the additional “terms in the box” and is thus not bound by the arbitration clause.)  

E.  Modification, Waiver, and Option Contracts under the UCC
1.  Pre-existing duty rule under CL (Alaska Packers).  A promise to pay or do more without fresh consideration is unenforceable at CL.
2.  Under the UCC, there is no pre-existing duty rule.  
3.  2-209(1): an agreement to modify is enforceable even in the absence of new consideration.  But there are requirements:


(a) Requests for modification must be made in good faith.

(i) Attempts at modification, if made in bad faith, are not enforceable according to 2-209, comment 2.

(b) Under 2-209(2), written contracts MAY include a “no oral modification clause.”
4.  Waiver: if an attempt at modification fails b/c of a “no oral modification clause,” then we might construe the attempt at modification as a waiver under 2-209(4).  There’s nothing in the UCC that says a waiver has to be in writing.
Wisconsin Knife v. Nat’l Metal (WK sent purchase orders to NM for spade bit blanks.  NM agreed to sell and delivery dates were set.  NM was very late on delivery, but WK never said anything and indeed kept sending more purchase orders.  Finally, WK sued NM after years.  NM argued that the delivery date had been modified when WK accepted late delivery.  WK said, even if it was modified, it’s not enforceable b/c there was a ‘no oral modification clause.’  The 7th Circuit agrees with this, but NM said that WK waived its right to timely delivery by accepting late shipments [oral/conduct, either way, it wasn’t in writing, and was impermissible].  Posner discussed reliance and says that an attempt at modification can operate as a waiver where the party claiming waiver, here NM, relied to its detriment on the waiver.  There was no evidence that NM relied to its detriment in this case.  Easterbrook in dissent doesn’t like this idea of reliance and in fact most courts do not require reliance when ascertaining whether an attempt at modification operates as a waiver).
5.  Option Contracts: under the CL you’re generally free to revoke an offer prior to acceptance unless it is a firm offer that has been kept open with consideration.  It’s different under the UCC:
(a) Option contracts are enforceable even without consideration, IF certain requirements are met:




(i) Offeror must be a merchant,




(ii) Option contract must be in a signed writing, and

(iii) The terms must contain assurances that offer will be kept open.
--If these three elements are met, an offer will be irrevocable for time stated or if no time is stated, then for a reasonable time.

(hypo: Maggs goes to buy a car from a dealer.  Dealer says, “20k and here’s a signed note that indicates that the offer is open until Monday.”  Can the dealer revoke?  Answer: No.  He’s a merchant, there is a signed writing, and there is an assurance that the offer will be kept open.  Where all the requirements are met, even without consideration, the offer may not be revoked). 
Friedman v. Sommer (Viola Sommer owned the Sovereign Apts in NYC and wanted to convert them into condos so she offered her tenants the chance to buy them.  Sommer offers to allow Friedman to buy her apt.  Then Sommer makes another nonexclusive offer with a 30-day deadline to buy.  Then Sommer revoked, but Friedman sent an acceptance prior to the 30-day deadline.  Was Sommer free to revoke?  The court focused on the word ‘non-exclusive’ and determined that the 30-day period was not a firm offer, but rather that the offer would lapse after 30 days.  This case is about the difficulty of understanding just what kind of “assurances to keep the offer open” are needed to satisfy one of the three requirements of 2-205).
(b) If any of these requirements is not met, then the CL rule w/r to option contracts applies, namely, that consideration would be required to enforce a firm offer.
(c) There’s a “3 month rule” in 2-205:

“…in no event may such period of irrevocability exceed three months.”
(i) A firm offer can be open for a week, 2 months, etc.  Or, if no time is stated, it will be open for a reasonable time.  This means it can’t be revoked during that time.
(ii) If you make a firm offer “open for 5 months,” it will actually only be open for 3 months.  The firm offer lapses after 3 months.  

(iii) You MAY keep a firm offer open for more than 3 months if you have some consideration for it.
(d)  Note that both at CL and under UCC, consideration to keep an offer open will make an offer irrevocable.

(e)  Firm offers and Reliance
(i) The rule from Drennan, “if the other party relies on an offer, the offer is irrevocable,” which although a minority rule at CL is THE RULE under the UCC.  See (I think Rest. § 87(2).
E.A. Coronis v. Gordon Constr. (Coronis, general contractor and Gordon, subcontractor.  Gordon submitted a bid to Coronis who relied on that bid in making its own bid [same facts as in Drennan], Gordon tried to revoke; Coronis sued: you can’t revoke, we relied.  Court agreed: reliance may make an offer irrevocable.)
See Decatur (reliance overcomes SOF) contra Lige (minority rule: reliance does not overcome SOF)

III.  Terms of the Sales Contract

A.  Unconscionability


1.  See Henningsen (steering wheel replacement clause was unconscionable)

2.  2-302: if a court finds that a contract or that a clause of contract was unconscionable at the time the contract was made, it may refuse to enforce the contract or clause, or limit application of unconscionable clauses.  

3.  What makes something unconscionable?  When does something “shock the conscience?”  There are two goals:

(a) Prevent Oppression (“substantive”)

(b) Prevent Unfair Surprise (“procedural”)
4.  Two kinds of unconsionability:


(a) Substantive Unconscionability (w/r to terms) (prevent oppression)
(i) Modifying warranties & limiting remedies might be unconscionable (Henningsen).

(ii) Provisions permitting one party to terminate a contract without cause might be unconscionable (Zapatha).

(b) Procedural Unconscionability (w/r to manner in which contract was formed) (prevent unfair surprise)
(i)  Are terms hidden within complex contracts (Henningsen) (awkwardly worded, in small font size)
(ii) Is this a “take-it-or-leave-it” clause?  Does one party have any choice of terms?  If not, might be unconscionable.

5.  In practice, rarely are clauses struck down as unconscionable.  Companies are always disclaiming warranties without incident.  A term or contract must be really unconscionable for courts to say so.
A&M Produce v. FMC Corp. (A&M decides to go into the tomato business and needs new equipment.  Turns down first offer from Decco for the weight-sizer and hydrocooler, choosing instead FMC’s cheaper option.  Machines didn’t work well, tomatoes spoiled, A&M sued FMC.  FMC defended by pointing to a disclaimer of warranty.  A&M said that the disclaimer was unconscionable.  Procedural unconscionability: language WAS complicated and “hidden” among other terms.  Moreover, the terms were non-negotiable.  Substantive unconscionability: (1) purpose of contract was that product would perform and it was unreasonable to disclaim warranty as to the product’s performance, (2) everyone knew that if the machine failed, tomatoes would spoil, (3) A&M was inexperienced in the field of tomatoes, (4) FMC was in best position to avoid risk of rotten tomatoes.  I think the court held that the contract was unconscionable)

B.  Trade Usage, Course of Dealing, Good Faith
1.  Like at CL, there are both express and implied terms in contract (see Wood v. Lucy, implied that Wood would make reasonable efforts to market Lucy’s designs; cf. Dickey v. Philadelphia Minit-Man: implied duty to maximize profits)
2.  Consider common evidence by way of course of dealing, usage of trade, and course of performance.  CoD and UoT can be used to interpret/qualify express terms or supplement express terms with implied terms.
3.  1-205 defines 
course of dealing (“this is how we’ve done business in the past”) and usage of trade (“this is how other people in the trade regularly do business”)

4.  1-303(a) defines 
course of performance (“this is how we’ve done business on THIS transaction up until now”)

(hypo: Maggs subscribes to WSJ, which is usually delivered in plastic bag to protect against weather.  Suppose that the WSJ stops delivering paper in plastic.  Maggs is upset and sues.  WSJ defends by saying that nowhere in the subscription agreement does it say that he has to get a plastic bag.  Maggs makes 3 arguments in defense: (1) Course of dealing: “for years this is how the newspaper has been delivered so there is an implied term that it will come in a plastic bag, implied through course of dealing; (2) Usage of trade: “look, the Post, the NYT, and other like papers are all delivered in a plastic bag so there’s an implied term that it will come in a plastic bag through usage of trade;” and (3) Course of Performance: “look, the newspaper has been delivered in a plastic bag from Day one of this contract, so there’s an implied term.”  And then, if the paper had never come in a plastic bag, and Maggs waited for months to complain, the WSJ might say, look, under course of performance, you had the chance to complain and you never did.

5.  Questions:

UoT: what is meant by “trade?”  
How many dealings are needed to create a CoD?  
What about conflicts between express and implied terms?
6.  1-205(4): try to make express and implied terms consistent; but where there is an inconsistency, the express terms will control.
7.  2-305(2): “good faith” provision: a price to be fixed by one party must be fixed in good faith.  Good faith is both “honesty” and “observing reasonable standards of fairness in the trade.”
Nanakuli Paving and Rock v. Shell Oil (Nanakuli, Hawaii-based paving company contracted to do asphaltic paving work, often at fixed prices; it purchased its liquid asphalt from Shell oil, and prices had been level for many years, but in 1970’s, price in oil spiked, and this left Nanakuli in a bad way b/c it had already locked in prices for its paving contracts.  The written contract stated that the price Shell would charge Nanakuli would be posted at time of delivery.  Nanakuli asked Shell to sell it liquid asphalt at lower price [after the price spike], Shell refused, and Nanakuli sued Shell for breach of contract, arguing that there was an implied term of “price protection” and that Shell had to charge Nanakuli the lower price for liquid asphalt.  Nanakuli said it was implied based on UoT and CoP and that these terms were consistent with the express terms of the contract.  Nanakuli also said “breach of good faith.”  Court first looked to scope of “trade” and concluded that it would include ALL paving/asphalt trade [to include sale of gravel + asphalt], b/c there was evidence in price protection across this larger category of trade.  Shell should have been aware of Nanakuli’s business practices.  Court finds that there WAS an implied term to price protect Nanakuli.  Court also sides with Nanakuli on its CoP argument [contract signed long ago, previous instances of price protection]; Court also found it could construe the terms reasonably so as not to conflict with one another.  Nanakuli wins.)(very similar to Lige Dickson on the facts; opposite outcome).
IV.  Warranties
** Contracts for sale of goods usually come with a number of warranties.  Anthony Pools, Klocek, A&M all had implied warranties of merchantability.  There are both express and implied warranties.

A.  Express Warranties
1.  2-313(1)(a): an affirmation or promise made by a seller to a buyer which relates to goods creates a warranty that goods will conform.  Plus, if there’s any description of the goods on a label, goods must conform.
(Hypo: Maggs goes to Best Buy and asks “Will this MP3 player work on my old computer?  [Yes.]  Will it hold my 2000 songs? [Yes.].  These are express warranties.)

2.  There is no need for the salesperson to intend there to be any warranty.  

3.  Maggs wouldn’t have to rely on the warranty for it to be enforceable.


B.  Implied Warranties or Merchantability and Fitness
4.  2-315: when a seller knows the REASON for which goods are purchased, there is a warranty that the goods are fit for that purpose.  If Maggs relies on seller’s skill/judgment to pick the right one when the seller knows why Maggs is buying the item, the item comes with an implied warranty of FFPP (fitness for a particular purpose).
(Hypo: “I need an mp3 player that will hold 2000 tracks.”  “Oh, you want this one.”)

5.  2-314: implied warranty of merchantability.  6 requirements goods must meet:


(a) must pass w/o objection in the trade

(b) fungible goods must be of a fair, average quality

(c) must be fit for ordinary purpose for which goods are used (1/2 the cases fall into this category) 

(d) adequately contained, packaged and LABELED (other ½ of the cases)

(e) whatever the label says, the product must adhere to it
6.  Title.  2-312: contracts for sale of goods have implied warranties that title conveyed shall be good title and rightful.  [if you bought goods over which you had no title, then you wouldn’t really own them as against the true owner]

7.  Other: there are other kinds of warranties not listed here.  E.g., pedigree papers for certain dogs or horses.
8.  Suppose Maggs is unhappy with his mp3 player and sues for breach of warranty.  What can the seller argue in response to limit its liability?  What are the sellers’ options to get out of any warranties:


a.  4 Invalid Arguments
(1) Seller: “I didn’t intend to make a warranty when I said that.” (no intent to make warranty)
(2) Seller: “You can read the label, you didn’t really rely on what I said.” (no reliance by buyer)

(3) Seller:  “Oh yeah, this will hold 2000 tracks but I’m not making any warranties.” (warranty disclaimed)[this is per se unreasonable under 2-316].  You can’t create an express warranty and then disclaim it.
(4) Seller: “You, buyer, inspected the goods and waived any warranty (warranty waived)



b.  2 valid arguments




(1) Mutual Mistake (Rest. § 152, 154(c), 1-103)
Seller: “Yes, I made a warranty, but it was based on a mutual mistake.”  The buyer’s typical response to this is: Perhaps, but you’re the expert and you bore the risk of the mistake (§ 154(c)).

(2) Puffing/Opinion (2-313(2), Doug Connor, Tyson)
Seller: “I was just puffing.  I said that was a great product.”

Doug Connor, Inc. v. Proto-Grind (Doug Connor cleared land and needed a grinder.  Proto-Grind said, oh, this will do the work you need done.  It didn’t.  The thing jammed and Doug Connor sued for breach of warranty.  You, Proto-Grind, expressly warranted that it would work.  Proto-Grind’s defenses, that (1) it was just puffing, and (2) Doug Connor didn’t really rely on Proto’s statements b/c it knew from competitors that this Proto machine was terrible, both these defenses failed [UCC says no reliance is needed.]  It’s possible that had Doug Connor paid right away, the price was reduced and maybe a waiver of warranty would have been an issue, but the court didn’t get into that.  Even if there had been some kind of mutual mistake, Doug Connor would have said, “But you, Proto-Grind, bore the risk.”  Court holds that Proto-Grind did breach its warranty.)
Ambassador Steel v. Ewald Steel (Ambassador sells steel to Ewald who then resells it to someone else who, when it tried to make RR tracks, saw that the steel cracked.  Ewald sues Ambassador: you said this steel was of commercial quality and of a certain carbon content.  It’s not so it’s not merchantable.  2-314(2): a good is merchantable if it can pass without objection in the trade.  Has to be fit for ordinary purposes.  Ambassador’s defense: you never told us you were going to make RR tracks [this fails on an IWOmerch claim; it’s more for FFPP].  Court found that the steel wasn’t fit for ordinary purposes and thus broke the implied warranty of merchantability.)
9.  The rule for an Implied Warranty of Merchantability is that, “unless excluded or modified,” there is such a warranty. 2-314(1).  IWOmerch is a default rule.
Tyson v. Ciba-Geigy Corp. (Soybean farmer Tyson didn’t want to till so he needed chemicals to kill crabgrass.  He goes to a store, tells seller he needs to kill some crabgrass, says he wants to buy Lasso/Lorox b/c he’s a soybean farmer, and the store tells him to get Dual 8E instead.  Farmer Tyson uses the Dual 8E, it hurts his soybean crop.  He sues for breach of warranty, claiming express warranty [sales rep said it would do a good job, which the court said was just an opinion and created no express warranty], and an implied warranty of FFPP.  The seller knew that Farmer Tyson wanted something for his soybean crop, and Farmer Tyson relied on the seller, and the product wasn’t fit for the particular purpose.)

(Hypo: Had he not told them what he needed it for, and just said he wanted Dual 8E, he couldn’t recover for breach of implied warranty of FFPP, AND it’s possible he couldn’t recover for breach of implied warranty of merchantability b/c maybe Dual 8E’s ordinary purpose is something other than killing crabgrass).  
C.  Warranty Disclaimers

1.  Express warranties may not be disclaimed.  If you don’t want to make an express warranty, don’t make one.
2.  Sellers disclaim implied warranties however, all the time.
3.  Typical express warranties are limited:  they state that parts and assembly won’t be defective (breadmaker, Xbox examples: : “this limited warranty in lieu of any other warranties, express or implied, controls.”)

(Hypo: Maggs buys a breadmaker.  It catches fire.  He tries to sue for breach of IWO merchantability.  Manufacturer’s defense: “we disclaimed all implied warranties.”  Maggs wants to challenge the manufacturer’s disclaimer.  Options?)
Argue that:

(1) There was insufficient compliance with formalities required to disclaim warranties,

(2) Even if the formalities were met, the disclaimers are unconscionable and therefore unenforceable, or

(3) This state has a non-uniform amendment that limits disclaimers of implied warranties.
4.  Formalities for disclaiming warranties.  2-316(2) says:

To disclaim IWO merchantability, a disclaimer 
(1) MUST mention the word “merchantability”, and 
(2) if disclaimer is in writing, the writing must be CONSPICUOUS.

Or, alternatively, like with used cars, if the terms “as is,” or “with all faults” appear, then there are NO WARRANTIES.  2-316(3)(a)
To disclaim IWO FFPP, disclaimer must be CONSPICUOUS

5.  What is meant by “conspicuous?”

(a) It has to stand out.  1-201(10): a clause is conspicuous when a reasonable person against whom it is to operate ought to have noticed it.  Caps, fonts, contrast, color.

(b) Courts look to a reasonable buyer with the same degree of sophistication as THIS particular buyer.  Look at a reasonable buyer in the person’s particular circumstance.
Sierra Diesel v. Burroughs Corp. (Reno, NV: SD goes to Burroughs asking for an accounting machine, who recommended the B-80 computer.  It didn’t work.  SD sues Burroughs for breach of warranties.  Burroughs’ defense: we disclaimed warranties.  SD’s reply: those disclaimers were not conspicuous.  Court held that the disclaimers were not conspicuous after considering Mr. Cathey’s [of SD] level of sophistication.
6.  Typically, efforts to disclaim warranties when breach results in personal injury are unconscionable.

Unassigned case: Martin v. Joseph Harris (clause disclaiming IWO 

Merch for rotten cabbages WAS held to be unconscionable 

even though it satisfied the minimum requirements of 2-

316(s))


7.  Sellers’ efforts to get around disclaimers by:



(1) limiting the duration of a warranty, or

(2) limiting damages recoverable for breach of warranty [2-316(4) permits limiting recovery generally].
· Because 2-316 is about disclaiming warranties and not limiting them, it doesn’t apply when a warranty says that it only lasts for one year.  

· Sometimes, very short warranties, like 30-days, will be found unconscionable.
· It’s probably unconscionable to disclaim IWO merch for a smoke detector, so companies try to limit damages recoverable.  2-719(3): “damages may be limited unless limit is unconscionable, or the limit is prima facie (presumptively) unconscionable.  Limiting commercial loss might be okay, but they too, might be unconscionable (depends on circumstance).  So maybe limit damages recoverable for loss of life (from a failed smoke detector) IS unconscionable.
D.  Privity: “connectedness” (privity of contract: “connected by contract”)
1.  Questions here are “who is the proper п and ∆ and what damages are recoverable?”


2.  SL in tort + warranty claims brought simultaneously.
(Hypo: suppose a Pop Tart gets stuck in toaster b/c toaster is defectively designed ( Fire ( damage to kitchen, injury to family, damage to neighbor’s property.  Who sues whom and under what theory?  

3.  For SL in tort claim:

(a) No privity is required.  Anyone injured can sue anyone in stream of commerce.


(b) Damages.  You can recover for 

(i) personal injuries, 

(ii) damage to “other” property (like, the kitchen cabinets)




You CANNOT recover for

(iii) damage to the product itself (pure economic loss, best left to contract law)

AND, manufacturers can’t disclaim liability against tort suits in SL.  You can’t disclaim liability against injured non-buyers.

4.  For a warranty claim: 2-318’s “Alternative A,” adopted by most states, says that “a seller’s warranty, whether express or implied, extends to any natural person who is in family or household of buyer, or who is a guest, if it’s reasonable that such a person would use/consume the goods and is injured in person by the good.”


(a) Family can recover if they were injured.

(b) Neighbors, although injured, were neither family nor guests in the house, so they CANNOT recover on a warranty claim.


This is 2-318(a)’s “horizontal privity” (non-buyer’s ability to recover).

5.  In terms of vertical privity, (suing manufacturer, say), most states do not require privity of contract for an injured buyer to sue vertically.
6.  Damages.  You can recover for:

(a) The product itself. 2-714(2).  You get the difference in value between what you were promised (a $14 toaster) and what you got (a deathtrap that has to be worth less than $14).
(b) Consequential damages.  Injured people, neighbor’s home, etc.  And when it comes to property, foreseeable damages are recoverable.  2-715(2).
Morrow v. New Moon Homes (Alaska.  The Morrows bought a mobile home from Golden Heart, a retailer who buys from New Moon Homes.  The mobile home was a disaster.  Since Golden Heart had gone out of business, Morrows sued New Moon in tort and for breach of warranty.  Morrows had no k w/New Moon, which, although wasn’t a problem for bringing the tort claim, they couldn’t recover for the product in a tort claim, which was really the main reason for bringing the suit.  They lose on the tort claim.  What about under warranty?  Court creates a new rule, unaddressed by UCC, that no privity is needed to sue vertically.  In terms of recovery, Morrows were entitled to recover difference between what they were promised and what they rec’d.  “Foreseeable consequential damages.”)
V.  Buyer’s Remedies (when seller breaches)

A.  Rejection and Withholding or Recovering Payment
1.  2-711(1): If a seller repudiates, fails to deliver, or buyer rightfully rejects or justifiably revokes acceptance, then the buyer can:

a.  Withold/recover payment (if not yet paid/if already paid),


b.  Force seller to deliver the goods (if not yet delivered),


c.  Obtain damages (cover/contract, market/contract, see below)

(Hypo: Maggs goes to Best Buy, buys a TV which store promises to deliver to his home.  Best Buy never delivers it.  Or, assume it does, but the TV is all scratched.  What remedies does Maggs have?  When could he withhold payment/recover it?  When could he force seller to deliver goods?  When could he obtain damages?)
2.  2-301: obligations of buyers (“accept and pay”) and sellers (“transfer and deliver”) generally

3.  In the hypo, when could Maggs withhold/recover payment?  If the seller repudiates or fails to deliver or if the buyer rightfully rejects or justifiably revokes acceptance.
4.  Buyer’s Rightful Rejection and Seller’s Limited Right to Cure Defects:
a.  “Perfect Tender Rule:” Buyer can reject goods if the tender is not perfect.  If goods are late or early or defective or the quantity is off or if the goods are in any way imperfect as contracted for, then buyer can reject rightfully.  2-601(a).  [unlike CL rule of “substantial performance”]
b.  BUT, the rejection must be in good faith. (see DP Tech.; Problem 2 on p.257: rejecting tons of sugar b/c price had changed since contract and no harm would result to buyer if she accepted).
c.  AND, the seller has limited opportunities to cure:  2-508(1): if the seller delivers before due date, and the buyer rejects in good faith, the seller is permitted to cure, by delivering again up until the time the delivery is due.
d.  2-508(2): When seller delivers goods on time and has reason to think that the tender will be perfect (e.g., Best Buy believes that the Toshiba TV it is shipping is not defective), but it turns out that the tender was NOT perfect, then buyer can still rightfully reject BUT the seller will have a reasonable time to cure the defect.  
e.  Note that if delivery is LATE, the seller cannot cure the tender.



5.  Justifiable Revocation After Acceptance (2-608)



a.  Buyer may revoke acceptance IF three conditions are satisfied:
(1) The non-conforming (defective?) good substantially impairs its value to the buyer.

(2a) Someone assured the buyer that the defect would be cured and that just hasn’t happened in a seasonable manner OR, OR, OR,
(2b) Discovery of the defect before acceptance was difficult (how would you know the TV didn’t work with PlayStation until you tried it) or the seller assured that there would be no defect to begin with.

(3) Revocation MUST occur within a reasonable time of the buyer learning of the defect.

b.  When a buyer justifiably revokes, he has the same rights as if he had rightfully rejected.
D.P. Technology v. Sherwood Tool (DP promised to sell Sherwood a custom-made computer and deliver it in 10-12 weeks.  Delivery was 16 days late.  Sherwood rejected the goods.  DP sued: “you have a duty to accept and pay.”  Although this court didn’t apply the perfect tender rule, had it done so, Sherwood would generally have had every right to reject: the goods were delivered late in violation of the perfect tender rule.  In any event, the court found that Sherwood acted in BAD FAITH [no harm done by the late delivery, + goods were custom-made which would be tough for DP to re-sell.  B/c Sherwood acted in bad faith, its rejection was “not rightful.”)(use this case to refer to the perfect tender rule)

B.  Forcing Delivery by Specific Performance or Replevin


1.  2-716: Buyer’s Right to Specific Performance or Replevin
a.  2-716(1): specific performance may be decreed where goods are unique or in other proper circumstances.
b.  2-716(3): a buyer can get replevin (sheriff seizes the goods in wrongful possession of another) if, 
(1) the goods are already in existence (identified at time of k, that is, you don’t get replevin for custom-made goods that haven’t been made yet) and, 

(2) after reasonable efforts to make a substitute purchase, the buyer is unable to do so (“unable to cover”)
Sedmak v. Charlie’s Chevrolet (Sedmaks were Corvette enthusiasts and wanted a certain limited edition Indy 500 Corvette Pace Car.  Contract made.  When it arrived, dealer wouldn’t give it to them.  Sedmak didn’t want damages, he wanted specific performance – he wanted the car.  Even though the goods were not unique [there were 6,000 of these made], this fit the “other proper circumstances.”  The car’s “mileage, condition, ownership, and appearance” made obtaining a replica difficult without considerable expense, delay, and inconvenience.”  And few were equipped as per Sedmak’s request [special radio, etc.])(although Sedmak got specific performance, replevin was available as well).
C.  Buyer’s Damages When Buyer Doesn’t Accept the Goods [Damages Measured by the Market or Cover Price]


1.  Assume buyer does not accept goods.  What damages can he get?
2.  First, he won’t have to pay for the goods and is entitled to get back any money he has already paid.  But what else?

(Hypo: Maggs learns of a tire sale for $500/set.  Ordinarily $600/set.  Maggs goes to buy tires, jumps through hoops, and finds out that the tire place doesn’t have the tires.  Maggs hasn’t paid for the tires and he won’t have to, but he’s upset b/c he didn’t get to save that $100).



3.  2-711’s “roadmap” to buyer’s remedies.
4.  2-711 says that buyer may cancel/recover already paid AND IN ADDITION, buyer may get EITHER market damages [difference b/t market price and contract price] or cover damages [difference between price of purchasing a substitute, ‘covering,’ and contract price].



5.  2-713: Damages =
[Contract Price – (either mkt/cover price)] + incidental + consequential – expenses saved
6.  Incidental damages have to be foreseeable (arise in ordinary course OR had reason to know about special circumstances)(Hadley)(2-715(1))
6.  Consequential damages are the ones that arise from special circs about which ∆ had reason to know, AND could not reasonably be prevented by cover or otherwise.  2-715(2).


7.  2-715 replicates Hadley, but w/greater specificity.  Incidental damages include:
a.  expenses reasonably incurred in inspection, receipt, transport, care and custody of goods rightfully rejected.



8.  “FOB” means “free on board” and tells us 2 things (see 2-319)



a.  Where the place of tender is, and




b.  Who pays for shipping.
9.  “FOB Atlanta” means that the seller is (1) tendering goods in Atlanta and (2) that the seller’s responsibilities stop in Atlanta (which means the NY buyer pays shipping.  Because the seller isn’t responsible for the goods outside Atlanta, and the buyer wants them in NY, the buyer is responsible for paying to make sure the goods get to NY.  Had it been “FOB NY,” then the Atlanta seller would have to pay to get the goods to NY.  Had it been “FOB Richmond,” then the seller would have to pay to ship from Atlanta to Richmond and the buyer would have to pay to get it from Richmond to NY.).
FOB means seller must get goods to FOB location and seller’s duty is to get the car to the FOB location.


10.  Which market price do we use?  One in Atlanta or NY?
a.  Where goods are rejected after arrival or acceptance is revoked: use place of arrival’s market price.
b.  General rule: use place of tender’s market price as “market price.” (non-delivery = where tender was due).
11.  “FOB Atlanta” means “tender is in Atlanta” means “generally, use market price in Atlanta, BUT, b/c goods were rejected, we use NY market price.

12.  Can buyer recover his shipping costs when seller ships defective goods?  2-715 says that transport is one of the incidental damages recoverable, BUT, b/c, in the assigned problem, the buyer was going to pay for shipping anyway, the rule is: damages that arise AFTER and BECAUSE of the breach ARE recoverable, but initial costs that would have been incurred anyway, are not.
13.  Buyers only entitled to consequential damages if seller had reason to know about a specific circumstance not arising in ordinary course.
14.  Imagine: goods not shipped, instead, Atlanta seller repudiates:

Damages = [k – mkt] + incidental + consequential – expenses saved

Mkt price is now the Atlanta price
Expenses saved come into play here: buyer saved transportation costs.



15.  Market Price can differ in place (as above) and in time.

16.  What time do you determine market price?  When k is made or when delivery is due?

17.  2-713(1): the market price is the market price at the time the buyer learned of the breach.
18.  It seems common that a buyer will learn of a breach on the date delivery is due, b/c the seller simply fails to deliver.
19.  2-713, cmt. 2: price to be used is the price for goods of same kind and in same branch of trade.  Elevators buy from farmers and sell to big companies.  B/c this k was between farmer and elevator, the price should be the one at which elevators buy from farmers.
20.  Buyers, generally, have a choice: either use market price or cover price.

21.  2-712(1): buyer may cover in good faith by making any reasonable purchase in substitution, and 2-712(2): if buyer covers, he may recover the difference b/t contract and cost of cover.
(Hypo: Maggs goes to Merchant Tire, who doesn’t have the tires they promised him.  So he goes to NTB and buys tires there – in good faith, he can’t spend 200% more or wait 4 years and think he’s made a reasonable substitute.  Maggs MAY recover the difference b/t the contract price with Merchant Tire and what he paid at NTB even if the market price is different from cover price.)

22.  Cover envisages a series of contracts – goods need not be identical, but “commercially useable as reasonable substitutes.”  Buying a different color, different model year Porsche for 4k more than the contract price IS a reasonable substitute.
23.  Key is that when “covering,” it must be in good faith (reasonable price, no undue delay).
24.  Even if covering is an option, is a buyer always entitled to get market damages?  
a.  There is no statutory limitation (nothing in UCC 2-711(1) or 2-713(1)) on getting market damages.

b.  BUT, 1-106 states a general policy about putting parties in position they would have been in had the contract been performed.  Tension b/t the sections then.  And official comments don’t help.  So, are there limits on getting damages? (majority rule: “No limits.”)
Allied Canners v. Victor Packing (Victor agrees to sell 375k lbs of raisins to Allied Canners, which was going to sell some or all of them to Shoei.  Based on cost to buy from Victor and price to sell to Shoei, Allied stood to earn a profit of about $4,400.  Victor couldn’t sell raisins [damaged crop].  Allied sues Victor, seeking (market price damages?) of about $150k.  Court found that $150k was too big a windfall.  Court awards $4,400 and states a minority rule as to when buyers can get market damages: (1) seller must understand the nature of the whole transaction [Victor would have had to know that Allied planned to sell to Shoei], (2) buyer will not be liable [Shoei/Allied had an exculpation clause in their k], and (3) seller does not act in bad faith.][minority rule case]
TexPar Energy v. Murphy Oil (Murphy Oil agrees to sell 15k tons of liquid asphalt to TexPar who planned to resell it to Starry.  Had things as planned, TexPar stood to profit $45,000.  Price of asphalt rose significantly, and Murphy Oil said it couldn’t sell at the lower, contract price [and sold directly to Starry, who paid $191,000 more than it planned to when it contracted with TexPar].  TexPar settled a lawsuit with Starry, paying out the $191,000 AND losing its $45,000 projected profit.  So, TexPar sues Murphy Oil.  TexPar wanted market damages [contract price – market price] X [quantity undelivered] = $386,000.  Murphy Oil said, “whoa, that’s a windfall.  Even $191,000 + $45,000 doesn’t come to $386,000.”  Court says, “Yes, TexPar gets a windfall.”  2-713(1) says it is entitled to market damages.  Thus, TexPar WAS entitled to market damages).
25.  Note: if the buyer has already covered however, then the buyer has elected to receive cover damages and MAY NOT get market damages.  If you cover by buying a porshe for $72,500 when it was contracted for $72,000, you can get $500.  You cannot ALSO get the market price difference, which, if it were $76,000 at market price, would be $4,000.  You can get one or the other.  (some courts, a minority of them, have rejected this and entitle buyers to recover both on a theory that you were a more skilled shopper.)

D.  Damages when goods are accepted



1.  What are buyer’s remedies when the buyer accepts defective goods?
(Hypo: Maggs wants to buy some 100%-cotton shirts from a catalog at $30/shirt.  He pays extra for 2-day shipping.  Shirts arrive one week later and are polyester, not cotton.  Maggs could reject under 2-601(a)’s perfect tender rule [whereby he wouldn’t have to pay for them AND he could get EITHER cover price/contract price difference OR market price/contract price difference as his damages; but if he rejects the goods, he can’t keep the shirts]; or Maggs could accept some or all of the shirts under 2-601(a).  If he accepts, what are his rights?)
2.  2-607(1): if buyer accepts defective goods, buyer must pay for the goods at the contract rate.  Then, buyer can also get damages.
3.  2-607(3): To get damages after accepting defective goods, a buyer must…



a.  Give notice to seller of the defect in a reasonable time.


4.  2-714: 2 measurements of damages

a.  Breach of warranty: where warranty is breached, the measure of damages is the difference at time/place of acceptance between value of goods accepted and the value they would have had had they been at warranty.  [we look to the difference in value between a 100% cotton shirt and a polyester shirt]
b.  Other Breaches (like “lateness”): damages for non-warranty breaches are “reasonable damages” [here, Maggs would at least get his money back for the 2-day shipping fee][this category might also include incidental or consequential damages]
Chatlos Systems v. Nat’l Cash Register (NCR agrees to sell computer to Chatlos, and tells it that the computer will perform 6 accounting functions.  Turns out only to be able to do 1 function.  Chatlos notifies NCR that it is accepting defective goods.  Chatlos’ remedies, then, are listed in 2-714.  Chatlos had a breach of warranty claim, and sought to recover the difference b/t value of goods accepted and value they would have had if they had been as warranted.  Defective computer was valued at $6,000.  NCR wanted the “value of goods as warranted” to be contract price.  Chatlos wante that number to be “whatever one would have to pay to get a machine that does what we were promised it would do.”  That number turned out to be, by the evidence, $207,000.  Court found damages to be $201,000.  2-714(2): the comparison is between value of goods accepted and value of goods as warranted, NOT the contract price)
Jay V. Zimmerman v. General Mills (GM sold Clackers cereal with toys in the cartons.  GM buys toys from JvZ.  JvZ’s delivery to GM is late, but GM accepts delivery anyway.  After a suit against it, GM c/c: you promised to deliver on time and you were late.  JvZ’s defenses were (1) you, GM, waived “lateness” when you accepted the goods [this defense fails—accepting late does NOT waive a “lateness” claim], and (2) you, GM, never gave us notice that the goods were defective [this defense fails— JvZ knew its delivery was late, what kind of notice did it need?  Moreover, GM had sent a letter indicating that the goods were late].  So, what remedies could GM get?  Incidental damages incurred by way of air freight and overtime paid to another company to get new toys.  GM also wanted 31,000 for cartons it claimed had to be destroyed b/c they were time-stamped.  Court did not allow these damages, b/c GM had used the toys for another promotion.  GM destroyed the cartons NOT BECAUSE of JvZ’s breach, but rather, b/c sales of Clackers were poor.)
VI.  Seller’s Remedies (when buyer breaches [late payment, no payment, etc.])

A.  When Can Seller Get Damages Equal to the Full Contract Price?


1.  Where the goods have been accepted by the buyer.  2-709(1)(a).
(Hypo: Maggs goes to bike shop, finds a bike he likes, contracts to buy it, rides it home, never pays for it.  Seller sues for breach seeking full contract price.)

2-709(1)(a): when buyer fails to pay as it becomes due, seller may recover (w/incidental damages) “the price” (which means the full contract price) of (a) goods that have been accepted.

a.  What constitutes acceptance?

(1) Taking possession (as per bike hypo)

(2) 2-606(1)’s three ways buyer might accept even though seller retains possession of the goods

(a) after a reasonable opportunity to inspect the goods, buyer signifies to seller that goods are conforming.  

(i) “Just tell the seller that you want to buy this bike.”  (valid acceptance)
(b) after a reasonable opportunity to inspect the goods, buyer fails to make effective rejection.

(i) What constitutes a “failure to make an effective rejection?”
a.  2-602: “rejection of goods must be in a reasonable time after delivery or tender.”  
b.  Failure to reject = acceptance → seller entitled to full contract price.









i.  What constitutes tender?
a.  2-503: possessing good and notifying buyer that item is available??







(ii) What constitutes inspection?
(a) 2-513: unless otherwise agreed, the buyer has a right before payment to inspect goods.  A buyer can’t “fail to reject” until he has had a chance to inspect.
(c) buyer does any act inconsistent with seller’s ownership.  

(i) “Taking the bike” would be inconsistent with seller’s ownership.  

(ii) Agreeing to sell it to someone else would be inconsistent with seller’s ownership

Bloom & Son v. Skelly (Newport-based oil heiress Caroline Skelly contracts to buy some candelabras and other antiques from Bloom & Son in London for $45,000.  They ship goods to her home.  No one there accepts the goods.  Bloom & Son sues: “you promised to pay and you didn’t.”  Bloom & Sons seeks full contract price on the theory that Skelly “accepted” by failing to make an effective rejection under 2-606(1)(b), 2-602 [rejection].  Skelly’s defense: “I didn’t have a reasonable chance to inspect the goods.  I never even saw them.”  Court finds that Skelly had the chance to inspect, but waived it, and thus failed to reject the goods.  Note: Skelly should have argued: I rejected these goods!  Every time they had been delivered, I said I didn’t want them.  Bloom also might have tried to argue that Skelly accepted under 2-606(1)(a), that Skelly “signified” her acceptance when she saw the goods in London and said, “ship to me please.”
b. 2-709(2): if seller seeks full contract price, seller must hold the goods for the buyer.  

EXCEPTION: if resale becomes possible, goods can be resold prior to judgment against original buyer.
c.  If seller wants full contract price, seller can’t also keep the goods.

2.  Where the goods are “white elephants.”  2-709(1)(b)
a.  Very burdensome + impossible to get rid of.
b.  Goods which cannot be resold for a reasonable price (50% of price or less is presumptively unreasonable) after a reasonable effort to resell.

c.  Generally applies to specially-manufactured goods.
(E.g., specially-made cushions for Maggs’s sofa)

B.  When can the Seller Get Damages Measured by the Difference Between the Contract/Market Price OR the Difference Between the Contract/Resale Price?


1.  Difference Between Market Price & Contract Price (2-708)
a.  Note: seller is only entitled to incidental damages and NOT to consequential damages (whereas the buyer is entitled to both).

b.  When do you measure the market price?  Time & place of tender.

c.  With installment sales, you look at each installment separately to calculate damages.



d.  2-723(1): anticipatory repudiation:

(i) market price is “time when aggrieved party learned of repudiation”
(ii) 2-708 does not take into account the cost of production.  Costs of production are irrelevant.  All that matters is difference b/t k price and market price.  

e.  Expenses saved usually deal with shipping costs.  What you saved by not having to ship future installments of a good.
f.  Recall expectation damages: putting п in position п would have been in had contract been performed.  

(1) how much worse off п is


(2) how much better off п is


(3) Loss in value – costs avoided 

2.  2-708(1): preserves CL rule; damages can be diff. b/t mkt price and unpaid k price.

3.  2-706(1): seller may resell and where resale is made in good faith and in commercially reasonable manner, seller can recover difference + incidental damages – expenses saved.

a.  Watch out for re-selling to a different MARKET (car dealers instead of car purchasers), b/c this goes to “commercially reasonable manner.”  [This is the buyer’s defense: You cannot recover resale price b/c the resale was not in a commercially reasonable manner]. 
4.  “Seller’s Costs.”  2-708(2): if measure of damages under section (1) is inadequate (if k price/mkt price difference is inadequate to make seller whole), the damages can be the profit which seller would have made by full performance by buyer.

5.  Which options is seller entitled to?  Generally, sellers WANT whichever yields the greatest damages, and buyer’s want to minimize damages.

6.  If a seller resells and the resale satisfies 2-706(1), then the seller is always entitled to the resale price.  But can seller, in that situation, get market damages or lost profits damages?  Courts disagree.
7.  If seller resells, can seller still use 2-708(1) to recover damages (diff. b/t k price and market price)?  

a.  Tesoro (no) = majority

b.  TransWorld (yes) = minority

Tesoro Petroleum v. Holborn Oil (Holborn contracts to buy 10MM gallons of gas from Tesoro at $1.30/gallon.  Holborn repudiates when market price falls.  Tesoro sells gas to Esso at $1.10/gallon.  Tesoro sues Holborn.  What damages can it get?  Tesoro wants to recover (k price – market price = $5MM) and Holborn thinks it should be (k price – resale price = $2MM).  Tesoro’s policy arguments were (1) we worked hard to get this resale at above market price and should be rewarded for our hard work.  Holborn’s counterargument was, 1-106 says “same position as party would have been in.”  And this would be a windfall.  Court selects majority rule: so as to avoid overcompensating, if a seller resells, he MAY NOT recover the difference b/t market price and k price.)
TransWorld Metals v. Southwire (Southwire agrees to buy aluminum from TransWorld in a long-term, fixed-price k.  Southwire repudiates as market price drops.  Here, the court finds that, as a matter of risk-taking by both parties as to whether the market price would rise or fall, TransWorld was entitled to market damages EVEN though, presumably, TransWorld had been able to resell the aluminum.  This case represents the minority rule).

C.  When can Sellers Recover Damages Measured by Seller’s Lost Profits?


1.  K price under 2-709(1) is an unusual remedy b/c buyer doesn’t usually accept.

2.  Market price/contract price difference (and contract price/resale price difference) are usually close to zero.  Reserve this measure of damages for instances in which market price fluctuates over time.

3.  Thus, there are some alternative measures of damages:

a.  Liquidated damages



(i) Parties stipulate what damages will be in the event of a breach.

“If American Airlines breaches, it will pay X dollars in liquidated damages.”
b.  2-718:  damages for breach may be liquidated in agreement but only in a reasonable amount.



4.  Retention of Buyer’s Deposit
a.  2-718(2): where seller justifiably withholds delivery b/c of buyer’s breach, buyer can get restitution to extent that buyer’s deposit exceeds: 

(a) amount of liquidated damages 

So if there were liquidated damages, seller can keep the amount = liquidated damages and must return any excess of the deposit to the buyer.  

(b) Statutory liquidated damages  

If no liquidated damages are listed, seller can keep either 20% of value of the deposit OR $500, whichever is smaller.



5.  Seller might seek actual damages.

a.  2-718(3)(a): buyer’s right to restitution is subject to offset if seller can show that it had actual damages; seller could subtract those actual damages from the deposit and keep it.



6.  Seller might be able to recover for lost profit  

a. 2-708(2): if damages measured by (k price – mkt price, 2-708(1)) is inadequate to put seller in as good a position as performance would have done, then damages are profit + incidental damages.

b.  If seller is able to show that it lost profit because of the buyer’s breach, seller might be able to recover those damages.

c.  “Lost volume seller”

(i) Not everyone who resells is a lost volume seller.  

Maggs agrees to sell his car for $100.  Buyer backs out.  Maggs resells it.  Could Maggs get lost profits?  He’s not a lost volume seller.  He only had 1 car to sell.
(ii) Two Tests to determine lost volume sellers:

(a) Did the seller have the capacity to make another sale? (majority rule)

(b) Did the seller have the capacity AND could the seller have made another sale profitably? (Diasonics)(minority rule)
(i) If Marine had to buy another bought, it might have been at a loss.
Neri v. Retail Marine Corp. (Neri contracts to buy a boat for $12,587.  Retail Marine orders it from manufacturer, takes Neri’s deposit of $4,250.  Hospitalization forces Neri to breach.  Retail Marine incurs $650+ in incidental damages storing and insuring the boat but then sells it to someone else for $12,587.  Neri requests his deposit back.  Retail Marine refuses.  Neri sues.  Marine argues that it should be permitted to keep the deposit because it suffered actual damages and that money will cover it.  Marine’s actual damages were, allegedly, “lost profits” under 2-708(2), on the theory that it would have sold this boat to Neri and then bought and sold another boat to someone else.  It claimed to be a lost volume seller.  Court agrees, and further permitting Marine to subtract out incidental damages)
R.E. Davis v. Diasonics (Davis contracts to buy an MRI from Diasonics.  Davis puts down a security deposit, then breaches.  Diasonics resells.  Davis wants his deposit back.  Sues.  Diasonics claims, as Marine did, “we are a lost volume seller.”  Court said, Diasonics must show both that it COULD have made another sale AND that it could have done at a profit.  On remand, Diasonics did meet this test, but it’s real hard generally since most companies are already operating as profit-maximizers)


7.  How do you calculate (measure) lost profits? 


a.  2-708(2): if measure of damages under (1)(mkt-k) is inadequate, then damages = profit expected + overhead + incidental damages – payments made & resale proceeds (scrap only).
b.  Seller must still be a lost volume seller.

c.  Direct costs (in Snickers example) are sugar, chocolate, wrapper
d.  Variable costs generally include rent, insurance, utilities.  Overhead that must be paid regardless of how many goods are produced or sold.
e.  damages = [contract price – direct costs expected] + incidental – payments made & resale proceeds (scrap only)
f.  Proceeds of resale: privilege of seller to realize junk value.  So, if Boeing was ½ through making a plane and then buyer breached, Boeing might have some things it could sell as junk (like wheels off plane) and that could be recovered under “scrap only” part of equation.

D.  Liquidated Damages
1.  2-718(1): 
Damages may be liquidated in agreement; must be reasonable.

Specified remedy for breach  
Unreasonably large damages = penalty (not enforceable).
2.  How do you know what’s unreasonable?

3.  2-719(1): you can agree to whatever remedies you want and reduce damages 

4.  2-718(1): what is unreasonably large?  

Two opposing theories:

(1) Parties should have freedom to come up with it OR, 

(2) Provisions of remedies in Art. 2 are reasonable and anything else is seemingly unreasonable.  

Martin v. Sheffer (J&S contracts to sell a printer, Martin puts down a deposit, J&S tries to deliver the printer to Martin, but, since the delivery is late, Martin rejects printer b/c tender was not perfect (late).  Martin sought his deposit back, and J&S counterclaimed to get the full price from Martin + attys fees + interest b/c of a liquidated damages clause in the contract.  Court finds that the amount of liquidated damages agreed to was not unreasonably large.)(this case represents the majority rule)
VII.  Diminished Expectation of Future Return Performance


A.  Insecurity and Insolvency
1.  Insecurity: something that casts doubt on one party’s ability to perform his promise in the contract (to pay, to deliver goods).
2.  2-609(1):  parties have an additional, implied duty not to impair other party’s expectation that performance will occur; and where reasonable grounds arise for insecurity as to other party’s ability to perform, one party may write to the other party and requests assurances that that party will be able to perform, and the first party’s remedy is to suspend performance until he gets an assurance.  

April 1: Maggs contracts to buy an antique car from a dealer in CA on credit, delivery of car on May 1, Maggs’s payment due July 1.  Then, in mid-April, Maggs learns he has to pay more income tax than he had expected, which is due 4/15.  Next, the car dealer finds out about Maggs’s tax liability.  The car dealer (seller) will worry about Maggs’s ability to pay.  Maggs has not breached the contract in mid April b/c he hasn’t yet failed to pay on 7/1, which was his promise.
3.  What is a “reasonable ground for insecurity?”

a.  Depends on the situation.


b.  Just whether a reasonable person would feel insecure.

c.  Need not be anything more than rumors or statements from a trusted source.  (e.g., “I’ve heard that you might not be able to make the payment.”)

4.  What is an “adequate assurance?”

a.  Documents indicating wealth, e.g.

5.  What happens if one party FAILS to provide adequate assurances when requested? (either makes no assurances OR assurances made are insufficient)

a.  2-609(4): failure to provide adequate assurance = repudiation of k.
b.  When a party fails to provide adequate assurances, Art. 2 treats that action as a breach and the non-breaching party is entitled to any remedy we’ve already seen, as appropriate.
Clem Perrin Marine v. Panama Canal (Panama Canal Company (PCC) brought vessels through the Panama Canal and had a fleet of tugboats acquired from Clem Perrin.  PCC entered into a “rent-to-own” agreement with Clem Perrin and was to make 6 installment payments.  Clem Perrin gave boat to PCC.  PCC made first 5 of 6 installment payments.  PCC withheld last payment b/c it feared that Clem Perrin wouldn’t be able to deliver the boat with merchantable title (PCC didn’t want to buy a boat with outstanding mortgages on it).  PCC learned that CPMT was not making mortgage payments on the vessel AND that CPMT had taken out a 3d mortgage on the vessel.  PCC demands assurances.  CPMT’s response: nothing.  CPMT sued after PCC didn’t make the final payment, claiming that PCC is in breach for not paying the final installment.  CPMT wanted the final installment and the boat back.  PCC’s response: you failed to give adequate assurance and PCC was permitted to withhold performance until assurance was made.  CPMT said: you didn’t have reasonable ground to feel insecure b/c you didn’t exercise due diligence to find out about our financial situation.  Court decided that all that’s needed is a reasonable ground (and “rumors” are enough, or a report from a trustworthy source counts too).  Held: PCC not in breach of k despite withholding final installment payment).  



6.  What about truly insolvent buyers?

7.  What is the definition of an insolvent buyer?



Three definitions of insolvent under 1-201(23):

(a)  A person is insolvent if he has ceased to pay debts in ordinary course of business
(i) If you just let bills pile up and don’t pay them, even if you could pay them, you are insolvent.

(b)  A person is insolvent if he cannot pay his debts as they become due 

(i) If you haven’t missed any payments, but you can’t pay debts as they become due, then you’re insolvent.

(c)  A person is insolvent if insolvent within meaning of federal bankruptcy law 

(i) Which says you are insolvent if your liabilities exceed your assets, whether it’s due or not.



8.  What are the seller’s remedies when he learns that the buyer is insolvent?

a.  Deliver only for cash
2-702(1)

b.  Stop for delivery

2-702(1), 2-705(1), (2)

c.  Reclaim goods

2-702(2), (3)

9.  2-702: where seller learns of buyer’s insolvency, he may refuse delivery except for cash.

If in the prior hypo, the car dealer learns that Maggs is insolvent, the contract is changed and the seller may say, “I won’t deliver this car to you unless you pay cash.  We are no longer bound to the credit arrangement we had.”


10.  2-702: where seller learns buyer is insolvent AFTER making the contract, seller may refuse delivery except for cash (I’m withholding until I get cash EVEN if original contract was for delivery on credit.)
11.  2-702: seller can STOP delivery of the goods even if title to buyer has already passed.
CA car dealer ships car to Maggs via train.  While car is en route, seller learns that Maggs is insolvent.  Seller CAN stop delivery.  Even if it had been FOB California, which would mean that Maggs had title to the car.  See 2-401 on FOB/title passing.
12.  If the seller stops delivery after title has passed to the buyer, then title reverts back to the seller.
13.  2-702 on reclaiming goods: seller has 10 days to make a claim after buyer gets the goods, and can reclaim them.  But if buyer lied about buyer’s insolvency, then the 10-day limitation doesn’t apply and the seller can reclaim the goods at any time.

14.  If seller stop delivery and buyer is NOT insolvent, then buyer can sue seller for breach.

B.  Repudiation (anticipatory repudiation)
1.  Repudiation is an indication that one party won’t perform when performance comes due.  

2.  Inherently, repudiation must occur before performance is due.

3.  How does a party repudiate?
a.  2-610, cmts 1 and 2

b.  Overt communication of intention,

Maggs goes to Circuit City, buys a new TV, delivery next week.  Later, his wife says it was a bad idea.  Maggs calls Circuit City: “I don’t want the TV and will not accept delivery.”
or

“I’ll take delivery but you have to reduce the price by 100.”
One party may not insist on a new contract; when you ask for a better and threaten not to go with the contract, THAT is a repudiation.  However, merely requesting a price reduction is a proposed modification.
c.  Action which renders performance impossible or represents a clear determination not to continue with performance

If Circuit City turns around and sells its last remaining model of the TV Maggs wanted, Circuit City’s action constitutes a repudiation. (not necessarily the converse though; that is, if Maggs contracts to buy another TV from Best Buy.  Maybe he wants two TVs).



d.  Failure to provide assurances (w/r insecurity)


4.  What happens after repudiation?

a.  2-611: party has a reasonable time to retract a repudiation (and up until the time performance is due) unless the aggrieved party thinks the repudiation is final, or if the aggrieved party relies on the repudiation.

--If repudiation occurred by failure to provide assurances, then retraction would occur by making those assurances.



5.  What can the aggrieved party do?




a.  2-610 gives the aggrieved party two options:





(1) await performance for a commercially reasonable time, or

(2) treat the repudiation as a breach and resort to any standard remedy
b.  Note that: 2-712(2): cover damages do not include expenses saved.  Robles would say: you didn’t have to send the truck out, you could have saved those damages knowing I had repudiated.  

6.  The aggrieved party cannot necessarily await performance until performance due; rather it may only wait a commercially reasonable time (analogous to Luten Bridge)

Oloffson v. Coomer (Farmer Coomer agrees to sell corn to grain merchant Oloffson on April 16 (price was $1.12) delivery in 2 installments, one on Oct. 30 and one on Dec. 15.  Coomer repudiates: “I can’t perform b/c I didn’t plant any corn.”  Oloffson covers, buying from someone else.  Oloffson sues and seeks difference b/t cover price and contract price.  Oloffson claims that he waited for a commercially reasonable time, but the court found that a “commercially reasonable time” was the day of the repudiation because (1) cover was easy, (2) Coomer couldn’t possibly perform having not planted the corn, and (3) that was the customary practice.  2-712: cover must be in good faith and without reasonable delay.)
C. Cancellation of Installment Contracts
1.  What is an installment contract?
a.  2-612: a contract which requires or authorizes delivery of goods in separate lots to be separately accepted.

b.  No matter that you have one contract or four, so long as there are several deliveries of goods AND several acceptances.
2.  When a party breaches an installment contract, what rights does the other side have with respect to (a) the installment, and (b) the whole contract?

Maggs joins a record club and agrees to buy 12 CDs for $9.95 per CD, one delivery per month.  Maggs orders and pays for first CD.  It arrives.  Fine.  Second CD arrives, but Maggs doesn’t pay for it.  Maggs then orders the third CD, still having not paid for the second one.  What rights does the record club have?

As to 2d CD, seller’s remedy is the contract price b/c goods were accepted


May the seller cancel the whole contract though?

3.  2-703:  where buyer fails to pay w/r to part or whole, and if breach is of whole contract, then other remedies are available.  

If Maggs’s failure to pay for 2nd CD was breach of whole contract, seller could get damages for 2nd CD AND cancel the rest of the contract.
4.  When is a breach of an installment a breach of the whole contract?

a.  2-612(3): whenever the nonconformity w/r to one or more installments substantially impairs value of whole contract.  

5.  When does a breach of one installment substantially impair the value of whole contract?

a.  2-612, comment 6: it’s not a question of whether future performance will be defective, but whether nonconformity substantially impairs value of whole contract.  

i.  So, if the record company only fears that Maggs won’t pay for future CDs, that’s not enough.  In that case, remedy w/r to 3d installment would be to withhold delivery until Maggs paid for 2d CD (insecurity).  

ii.  Record company has reasonable grounds for feeling insecure and could suspend performance (or await assurances, which, if not forthcoming, would be a repudiation).

iii.  But when could record company CANCEL the contract.  Merely not paying money is usually NOT enough to substantially impair the contract.  In those cases, sellers wouldn’t cancel whole contract, they’d just withhold delivery.  

First CD is delivered, and Maggs pays for it.  Second CD arrives in a cracked jewel case.  What rights does buyer have where seller breaches in an installment contract?
a.  Option 1: accept defective goods.  Buyer’s remedy → seek damages in the amount of difference b/t goods contracted for and goods rec’d.  2-714(1).
b.  But suppose Maggs doesn’t want to accept defective goods.  First, if this were not an installment contract, answer is easy.  Perfect tender rule applies.  2-601.

c.  There’s a different rule w/r to installment contracts.  

2-612: buyer may reject nonconforming installments but only if nonconformity substantially impairs value of that installment and defect cannot be cured.

A cracked jewel case doesn’t substantially impair value of CD, and seller could cure.  So here, Maggs must accept the goods, even though defective, and then seek damages under 2-714(1).
Buyer may cancel the whole contract ONLY if nonconformity of installment substantially impairs the whole.
Graulich Caterer v. Hans Holterbosch (1964 World’s Fair Lowenbrau pavilion.  Graulich promised to supply Hans Holterbosch with microwaveable food for the Lowenbrau pavilion each day of the fair.  Day 1: the food was inedible.  Day 2: tries again, still awful.  Hans cancels the whole contract and gets another supplier.  Graulich sues on theory of improper termination of contract.  Could Hans have rejected first installment?  Only if the nonconformity substantially impairs value of that installment and defect cannot be cured.  This was the case here.  Breach of express warranty (samples) and implied FFPP + could not be cured; needed food then and there.  Could Hans have rejected the whole contract?  Only if the nonconformity substantially impairs the value of the whole contract.  This was the case b/c of “critical timing” and because it was clear that Graulich would never be able to cure.)
Midwest Mobile Diagnostics, Inc. v. Dynamics (MMDI hires E&W to provide 4 trailers with MRIs made by Phillips.  First delivery was due on Dec. 1, but just before Dec. 1, Phillips looked at the setup and found a problem with the trailer: the walls weren’t stable for the MRI machine.  Phillips said trailer wasn’t acceptable.  E&W tried to cure the defect by putting steel beams up to try to brace the walls.  On Dec. 13, goods were delivered, and MMDI looked at it and said that the inside didn’t look good and it didn’t meet Phillips’s inspection b/c the beams made servicing the MRI difficulty.  MMDI cancelled the contract and sued E&W for breach.  Court finds that (a) this IS an installment contract and not four separate contracts, (b) MMDI could reject the installment, and (c) could reject the whole contract.  Again, timing was critical (appointments already scheduled) + E&W had no alternative designs; it wasn’t going to nor had any desire to fix the problems with the trailer).
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