Contracts II – Schooner (Spring 2006)
Avoiding Enforcement (Ch 7)

Lack of Capacity, Duress, Undue Influence, Misrepresentation, Fraud, Unconscionability
Justification for Nonperformance (Ch 8)
Mistake, Impossibility, Impracticability, Frustration of Purpose, Modifications
Rights & Duties of 3rd Party (Ch 9) 

Beneficiaries, Assignment, Delegation
Consequences of Non-Performance (Ch 10) 
Breach, Anticipatory Repudiation, Promises vs. Conditions, Express Conditions
Damages (Ch 11)



Expectation, Reliance, Restitution, Specific Performance, Limitation of Damages

Other Issues



Goods or Services

I. Avoiding Enforcement: Incapacity, Bargaining Misconduct, Unconsionability, & Public Policy (Ch 7)
Lack of Capacity: to be enforceable each party must have the legal capacity to assent to K at the time the K is made
A. Age (minority incapacity / infancy doctrine): under 18 in most states people do not have capacity to K (objective) §14
1. Minor Can Disaffirm: a person who lacks capacity has a right to get out of the agreement (disaffirm or avoidance)

2. Voidable By Minor, Binding on Adult: Potter can sue Schooner (K is voidable) but Schooner can’t sue Potter (K is not void)
3. Can Be Used As Shield But Not A Sword: minors can’t use minority incapacity in a predatory fashion


4. Clear Age Cutoff: relatively easy to determine if someone is under 18 prior to contracting with them

5. Protecting Minors vs. Expectations: those who can’t make good decisions or expectations of repayment to those they K w/

6. Rescind & Deduct Use or Benefit: minors have some obligation if benefited from bargain (e.g. return $ minus benefit/use)

a. Example: even if minor’s K for $4,900 truck is rescinded, merchant may keep amount equal to decrease in value of item returned (bad condition) rather than refund full purchase price (e.g. depreciated $4.4K) Dodson v. Shrader 1992
b. Benefit Rule (minor’s benefit): return all $ minus amount of benefit (market value of having truck for 1 year)
c. Use Rule (harm to adult/biz): return all $ minus minor’s actual use/depreciation ($4.9K truck now only worth $500)

d. Difference: returning $4K new TV after 1 day (benefit: maybe $50-100; use: depreciates at least $2K by opening)
7. Necessaries Enforceable: even those w/o capacity liable for reasonable value of goods (e.g. food, clothing, shelter, medical)

8. Disaffirm Within Reasonable Time: the longer a minor waits the harder it is to disaffirm, especially upon reaching majority
9. Statutes Can Override Incapacity: may provide that certain Ks by minors are enforceable such as checking accounts
B. Mental Incapacity
1. Lacking Capacity §15: if unable to understand nature or consequences of transaction or unable to act in reasonable manner
a. Cognitive: insufficient mental ability to know what he’s doing & nature/consequences of transaction or
b. Volitional: lacks effective control over actions to make proper choice & other party has reason to know of condition

2. Risk for Not Inquiring: bank need not affirmatively inquire into client’s mental circumstances, but exposes itself to voidable K where it is put on notice or a reasonable person would suspect the other party’s incompetence. Hauer v. Union Bank 1995
3. Limits of Avoidance: power of avoidance ended to extent K’s been performed or changed circumstances make it unjust
C. Intoxication §16: not enforceable if one party has reason to know the other’s either unable to understand nature & consequences of the transaction or unable to act in a reasonable manner (high standard) *may consider whether intoxication is voluntary or involuntary 

Unfair Formation: process of K formation is unfair to one or both of the parties (e.g. duress, undue influence, misrepresentation)
A. Duress
1. Test §175: assent induced by improper threat by other party leaving victim no reasonable alternative, K is voidable by victim
a. Physical §174 (will shoot dog): physical coercion, imprisonment, actual/threat of physical harm (assent invalid)
b. Economic (won’t deliver unique & needed goods): financial coercion, withholding payment
*Mere Financial Distress / Market Changes Insufficient: not enough absent improper act

2. Improper Threat §176: crime, tort, unreasonable threat of suit, breach of duty of good faith/fair dealing

3. Reasonable Alternatives: seeking funds from other creditors, suing
4. Unreasonable Alternatives: bankruptcy

5. Example: Alyeska deliberately w/held payment of $300K acknowledged debt knowing Totem had no choice but to accept an inadequate settlement of debt ($97K) & thus K avoidable cuz of economic duress Totem Marine v. Alyeska Pipeline 1978
B. Undue Influence 
1. Test §177: use of excessive pressure to persuade one vulnerable to such pressure applied by a dominant party to a servient party which results in substitution of will of dominant person on servient person
2. Key Factors: unfair persuasion and undue susceptibility (domination) and generally a confidential relationship
3. Key Question: did one party substitute its judgment or will for what the other party would have chosen on its own?
4. Pure Heart Irrelevant: doesn’t matter if one party had the other’s best interest in mind if it still used unfair persuasion
5. Confidential Relationship: position of responsibility creating susceptibility to influence (e.g. parent-child, employer-worker)

6. 3rd Party: if a 3rd party induces assent the K can still be voided by the victim
7. Unfair Persuasion Factors (persuasive, not dispositive)
a. Discussion of the transaction at an unusual or inappropriate time

b. Consummation of the transaction at an unusual place

c. Insistent demand that the business be finished at once

d. Extreme emphasis on untoward consequences of delay

e. Use of multiple persuaders by dominant side against a single servient party

f. Absence of 3rd party advisors to the servient party

g. Statements that there is no time to consult financial advisors or attorneys

8. Key Odorizzi Facts: resignation letter drafted by school, given to teacher at home w/ no time to consult attorney & submitted day after being arrested, booked, questioned, released without 40 hours of sleep, and threatened that school would publicize it and he would “suffer extreme embarrassment and humiliation” if he didn’t resign Odorizzi v. Bloomfield School District 1966
9. Other Examples 

a. Grieving Wife: pregnant women whose husband had been shot to death being pushed to deed her entire interest in her husband’s estate to his children by a prior marriage

b. Confined Patient: a patient confined in a cast signing a release of claims for personal injuries for a relatively small sum to an agent who spent 2 hours persuading her to sign

C. Material Misrepresentation / Non-Disclosure / Fraud
1. Policies: balancing freedom to K/buyer beware (caveat emptor) w/ equitable protection against dishonest business practices

2. Fraud: knowingly false representations, made with intent to deceive, regarding material matters which were believed and relied on leading to damages (difference from material misrepresentation: knowingly deceived to get assent)

a. Voidable Release: old woman cajoled/pressured by flattery/fraud of becoming pro into 4K hours of dance lessons & 3 “life memberships” for $29K rescinded following release signed at her home w/o attorney Syester v. Banta 1965

3. Material Misrepresentation: false representations, regarding material matters which induces or is likely to induce a reasonable person to manifest his assent (difference from fraud: no intent to deceive but reasonably likely to induce assent)
4. Non-Disclosure §161: if party knows facts it must correct mistake of other party as to a basic assumption, failure to act in good faith in accordance w/ reasonable standards of fair dealing

a. Disclosure Rationale: even when parties have equal power, only 1 has real access to info (usually the seller)

b. Disclosure Factors: consider in instances of failure to act in good faith/fair dealing

i. Difference in degree of intelligence of parties (e.g. sophisticated, ordinary consumer, elderly, young) 

ii. Relation parties bear to each other (e.g. buyer-seller, employer-employee)

iii. Manner in which information is acquired (e.g. chance, effort, illegal act)


iv. *Nature of fact not disclosed (e.g. intrinsic to market value)

v. *General class to which person concealing information belongs (e.g. seller, buyer)

vi. Nature of K itself (e.g. releases, insurance Ks, informal garage sale)


vii. *Importance of fact not disclosed (e.g. basis of bargain, material, tangential)

viii. *Any conduct of person not disclosing something to prevent discovery (e.g. hide, deny, lie, fraud)
c. Home Disclosures Required By Seller: where seller knows of facts materially affecting property’s value such as termite infestation not readily observable & unknown to buyer seller has duty to disclose Hill v. Jones 1986
5. Remedies / Damages
a. Remedies: tort (damages) or K (rescission) (e.g. buyer of termite house could get $ or return house to seller)



b. Benefit of Bargain (majority rule): amount paid minus value actually received


c. Out of Pocket: amount paid minus amount consumed (cost of unused goods/services)
6. 3rd Party: K can be voidable if a 3rd party is reasonably relied upon
Unfair Substance: the K’s terms are so unfair that the contract shouldn’t be given effect

A. Unconscionability
1. Test: lack of meaningful choice for one (process) & K terms unreasonably favorable to other (substance shocks conscience)
a. Procedure: high pressure sales tactics, obviousness of important term (e.g. location/size), whether seller pointed out questionable term, trade usage (industry practice), disparate bargaining positions / sophistication of parties
b. Substance: grossly disparate exchange in values based on market conditions / circumstances, unreasonably favorable terms to stronger party, trade usage, justification for term (e.g. price gouging vs. allowing risky investments)
2. Options If Unconscionable K or Term (§208): refuse to enforce K, enforce w/out unconscionable term, limit application of any unconscionable term to avoid any unconscionable result.
3. Examples

a. Repossession (remand): store repossessed all $1.4K furniture woman on welfare ever bought cuz $164 not paid on an items under cross-collateral term (allows risky investment vs. merely punishes, Williams v. Walker Furniture 1965)
b. Exorbitant AC Fees: charging $762 on the spot to fix woman’s AC on a hot day and then leaving it unfixed (grossly disparate values exchanged: $762 for no service; procedurally: P relied on D’s expertise, Ahern v. Knecht 1990)

c. Biz-Temp Term (ok): making temp workers suing for $ go to arbitration as per work K not unconscionable solely cuz of inequality of bargaining power cuz otherwise every biz-consumer K’d be no good (Adkins v. Labor Inc 2002)
II. Justification for Nonperformance: Mistake, Changed Circumstances, and Contractual Modifications (Ch 8)

A. Basic Idea: discrete reasons for getting out of K cuz parties expectations have been disappointed/unfulfilled (regret not enough)
B. Competing Policies: providing equitable relief vs. predictability of and freedom to K autonomy

C. Allocation of Risk: K process is about anticipating contingencies & deciding who wins/loses if something goes wrong (e.g. “as is”)
D. Mistake (at time of K)
1. Mistake Definition: a belief not in accord with the facts

2. Mutual Mistake §152: mistake of both parties at time of K as to basic assumption which has a material effect on the agreed exchange of performance, K is voidable by adverse party unless that party bears risk of mistake as allocated by K or is aware of limited knowledge and treats that as sufficient, or the risk allocated is reasonable under the circumstances.

a. Basic Assumption: aggrieved party’s motivation for deal as shared w/ other party (consider foreseeability)
b. Materiality: substantiality of impact on aggrieved party of expected bargain (e.g. undermines basis of bargain)
i. Essence (material): what something is (e.g. barren/fertile cow, diamond/cubic zirconia)

ii. Value (immaterial): what its worth (e.g. 75 Chevy worth $4K or $5K)
c. Errors of Business Judgment Are Not Mistakes


d. 2 Innocents: where neither party knew of septic problem & K’s as is buyer assumed risk Lenawee v. Messerly 1982
3. Unilateral Mistake §153: mistake of 1 party at time of K, as to basic assumption which has material effect K is voidable by adverse party if party does not bear risk of mistake (as in §154) and either enforcement would be substantively unconscionable or other party had reason to know of or caused mistake
a. GCs & Subs: GC may get recission where sub bid in error $150K short (17%), GC used reasonable care, enforcing against GC would have such grave consequences as to be substantively unconscionable Wilfred v. MSD 1978
4. Access to Information Is Important Factor: only seller knew of termite problem vs. zoning problem generally discoverable
E. Changed Circumstances (after formation of K)
1. Impossibility: performance cannot be met by anyone

a. Examples: act of god, death, unique goods destroyed (R2K §263), music hall burns down Taylor v. Caldwell
2. Impracticability: can be performed but not worth it (e.g. severe costs, sufficiently different unanticipated circumstances)

a. Test §261: made impracticable w/o party’s fault by occurrence of an event non-occurrence of which was a basic assumption on which K was made, party’s duty is discharged unless language or circumstances indicate contrary

b. Considerations: foreseeability of events, alternative options, circumstances of parties 

c. Not Impracticable: market shifts, lack of profit, natural disasters, war, increased wages/costs of construction, strikes 

d. Market Shifts Insufficient: market downturn making farm equipment K unprofitable doesn’t excuse performance of supplier under franchise agreement even though supplier lost $2 billion in 4 years Karl Wendt v. Intl Harvester 1991
e. Weather May Be Sufficient: lightning storm enough to cancel K for impracticability when caused park service to cancel outdoor summer concert (dissent: should have planned for it in K) Wolf Trap

f. Allocating Risk: to party that can best anticipate, avoid or insure against the risk, or absorb the loss
3. Frustration of Purpose: purpose of K has been frustrated 
a. Test §265: principal purpose substantially frustrated w/o party's fault by occurrence of an event non-occurrence of which was basic assumption of K, party’s duty is discharged unless language or circumstances indicate contrary
b. Classic Example: rent room to overlook coronation, but coronation is cancelled Krell 

c. Principal Purpose Must Have Been Contemplated By Both Parties At Time of K: can’t be a secret intent
d. Event Must Have Been Unforeseeable: insufficient if mere lack of profit or market downturn
e. No Frustration if Serviceable Uses Remain: tenant not free of duty to pay rent after govt ban on chemical storage cuz serviceable uses remain (store non-chemicals) & no record of lost profit/frustrated biz Mel Frank v. DiChem 1998


f. Government Intervention: courts usually sympathetic when govt (non-party) makes a reg after the fact



g. Force Majeure Clauses: addressing extreme circumstances outside parties’ control (gov. regs, acts of god, etc.)



h. Allocating Risk: to party that can best anticipate, avoid or insure against the risk, or absorb the loss

F. Modifications: where one or more parties want to change a K 

1. New Consideration Required (but not for sale of goods)
a. Pre-Existing Duty Rule §73: performance of duty owed is not consideration, but similar performance is if it differs from what was required in a way reflecting more than a pretense of bargain
b. Part Performance Binding if Fair §89: promise modifying duty w/ partial performance is binding if fair & equitable considering circumstances un-anticipated by parties, provided by statute, or to extent justice requires cuz of reliance.


c. No New Consideration Needed For Goods UCC §2-209-1: good faith changes binding and enforceable


d. Broad K Language Makes Finding New Consideration Difficult: (e.g. “do any work whatsoever as requested”)

2. Invalid if Under Duress: modified K invalid for lack of new consideration when fishermen w/o valid cause refused to work unless paid 66% more under K when officer signed K cuz unable to hire new crew in deep waters AK Packers v. Domico 1902
3. Invalid if By Coercion: improper threat by supplier to shut down operations unless client agreed to 30% increase under requirements K for castings in car brakes invalid modification cuz entered into under duress Kelsey-Hayes v. Galtaco 1990
4. Protest & Pay: to reserve right to get out of a modification later, the coerced party can protest modification, pay, & sue later
III. Rights and Duties of Third Parties (Ch. 9)

A. Basic Idea: whether non-parties to the K have rights or duties in connection w/ the K
B. Parties: Promisor: party whose promise we’re trying to enforce; Promisee: party to whom the promise was made; 3rd Party
B. Credit Beneficiary: Lawrence loans $ to Holly, Holly loans $ to Fox. Fox (promisor) promises Holly that Fox will repay Lawrence
C. Donee Beneficiary: Niece sues man’s estate after he left her out of his will after promising his wife he would Seaver v. Ransom
D. Intended Beneficiary: very purpose of the K creates a result that benefits them 

1. Test: promised performance will be of benefit to 3P & K expressly puts promisor on notice that such benefit is contemplated by the promisee as one of the motivating causes of making the K.

2. Key Indicators: 3P designation in K, performance directly to 3P, 3P has rights under K, 3P relationship w/ promisee

3. Beneficiary Test §302: seems to suggest both parties must intend for 3P to be beneficiary, but been interpreted in 3 ways



a. Promisee Intent: promisee intended to benefit 3P (lowest standard)


b. Promisor Knowledge: promisor knew or had reason to know of promisee’s intent to benefit 3P (middle standard)



c. Dual Intent: both parties (promisor-promisee) intended to benefit 3P (highest standard)


4. Examples
a. Bank-Appraiser: in Bank-Hayes K, not clear Hayes in monitoring construction intended to benefit Vogans (dual), but bank may’ve intended to benefit Vs (promisee intent) & Hayes may’ve known it (promisor knowledge) Vogan
b. Target Class of Govt K: in govt-landlord affordable housing K tenants had right to sue when landlord exceeded allowed rents cuz tenants are govt’s intended class of beneficiaries & landlord had reason to know it Zigas 1981
c. Unintended Beneficiaries of Govt K: in K between govt & employers to promote economic development, jobless not entitled to sue cuz K goal was broader neighborhood improvement not intended benefit to them Martinez
5. Variation of a Duty to Beneficiary §311: if 3rd party either relies on K in material way or 3rd party’s assent was originally required under K, K can’t then be modified subsequently that negatively impacts 3rd party without its consent
E. Incidental Beneficiaries: generally no K rights of recovery (e.g. increased value to adjoining land owner cuz K for bldg on property)
F. Assignment and Delegation of Contractual Rights and Duties

1. Vocabulary: assignment (rights), delegation (duties) *promisor has a duty and promisee has a right


2. Graphic: X (obligor)---> Y (assignor/obligee) ---> Z (assignee) *X & Y have a K, Y assigns rights to Z

3. Assignment of Rights


a. Elements of an Assignment (no magic words required)




i. Intent to Make Present Transfer: owner of right must manifest an intention to make a present transfer




ii. To Asignee or 3P: intention of assignment must be manifested w/ regard to assignee or some other 3P
b. Interpretation of Assignment Words §328

i. Broad Language: references to “assignment” refers to assignment and delegation 


ii. Specific Language: refers to one and not the other (e.g. delegation or assignment) 


c. Assignor’s Right Extinguished At Time of Assignment §317 (e.g. right to $ assigned)
d. Future Rights Can Be Assigned §321: valid to assign future right even if it ends up being worthless

e. Litigation Proceeds Assignable: assignee (Dr.) can hold obligors (lawyers) responsible when assignor’s (Jones) intent to relinquish right to Dr. was clear & obligors (lawyers) need not’ve accepted assignment Herzog v. Irace 1991
f. Assignor Can’t Impair Value of Assignment §333: assignor must warrant to assignee he’ll do nothing to impair value of assignment & has no knowledge of a fact that would do so
g. Limitations on Assignments §317-2

i. Materially adverse impact to other (e.g. assign insurance policy to new owner cuz varies risk for company) 

ii. Forbidden by statute or public policy


iii. K validly precludes assignment (e.g. plane tixs non-transferable)

*UCC §2-210

i. Materially changes other party’s duty or burden


ii. Obligee has a substantial interest in having original promisor perform
h. Prohibition of Assignment §322: term prohibiting assignment of K only refers to delegation of duties & not assignment absent intent showing otherwise

h. Anti-Assignment Clauses: generally enforceable but strictly construed (have in K that assignment would be breach)
i. Obligors No Notice Defense: assignment can be effective w/out notice to obligor but has no duty to assignee w/o it

3. Delegation of Duties
a. Delegator’s Duty Ends Only By Performance §318: delegator not released from duties until performance rendered but empowers 3P to fulfill K obligations (e.g. subs do work but GC on hook, tenant not subletter liable for rent)
b. Personal Services Per So Non-Delegable: in matters of taste, reputation, character, skill, discretion (e.g. hiring a nanny, surgeon, musician, financial advisor) 


i. Goods or Services: consider % of total, principal purpose, trade usage, experts Princess Cruises


ii. Service or Personal Service: does very nature of bargain depend on relationship w/ specific party

iii. Extrinsic Evidence: reasons why non-assigning party would find performance substantially different
c. Best Efforts Of Competitor: Nexxus may get out of K since subsidiary of direct competitor to whom K was delegated may be unable to provide best efforts in K for goods Sally Beauty v. Nexxus 1986

i. Posner Dissent: biz world goal is profits, so just demand adequate assurances if concerned rather than suing
IV. Consequences of Non-Performance: Material Breach, Anticipatory Repudiation, and Express Conditions (Ch 10)

A. Breach Spectrum: immaterial, material, total
B. Performance Spectrum: full (perfect tender), substantial, partial (incomplete, defective, or untimely)
1. Full & Non-Performance §235: full performance of duty under K discharges duty; when performance of a duty under K is due, any non-performance is a breach (perfect tender by due date - all or nothing: 100% is not a breach, whereas 99% is)

2. Duty of Performance §237: party’s duty of performance implicitly conditioned on there being no uncured material failure of performance by the other party; minor or immaterial deviations from K doesn’t amount to a failure

C. Promises vs. Conditions: is failure related to promise or condition (ambiguous: prefer to interpret as a promise rather than condition)
1. Failure of Promise Is Breach §2: a manifestation of intention to act or refrain from acting so made as to justify a promisee in understanding that a commitment has been made (e.g. firm promises $125K, so switch to $115 is actionable failure to fulfill promise)
2. Non Occurrence of Condition Is Not Breach §224: a condition is an event, not certain to occur & which may be excused, but which must occur before performance under K becomes due (e.g. student failing bar is not meeting condition in promise & isn’t actionable)

3. Mortgages: house sale conditioned on buyer’s financing, so both can walk away absent it unless buyer sabotages financing
D. Large Factors: magnitude of breach, effect on other party, likelihood breach will be cured (degree of fault)
1. No Material Breach: pipe of same quality, appearance, value, cost installed due to inattentiveness rather than willfully, cost-prohibitive to fix it, & deviation didn’t frustrate K’s purpose when only discovered 1 year later Jacob &Youngs v. Kent  1921
2. Material Breach: loss of $60K for newspaper sale, w/ less than 25% of total K price paid due to willful/gross negligence of buyer, & a high degree of uncertainty that buyer intended to complete given previous $59K missed payments Sackett 1967
E. Materiality of Breach Factors §241
1. Injured Party: extent to which deprived of reasonably expected benefit (not getting benefit of bargain), extent to which can be adequately compensated by $ (can $ make whole)
2. Party Failing to Perform: extent to which will suffer forfeiture (already partly performed/invested), extent to which can cure failure (likely to perform), extent which behavior comports w/ good faith & fair dealing standards (willful, negligent, innocent)
*Total Breach & Duties Discharged §242: delay hinders substitute arrangements / importance of timely performance 
G. Substantial Performance Factors

1. Purpose to Be Served & Desire to Be Gratified: central goal of K frustrated, tangential matter 

2. Excuse for Deviation: oversight, inattention, fraud, mistake

3. Cruelty of Enforced Adherence: significant costs, redoing work already done, minor changes
H. Remedies: material breach allows non-breaching party to not fulfill its performance whereas if there’s substantial performance the non-breaching party must accept the other’s performance and is limited to recovery of cost of completion or repair
I. Anticipatory Repudiation: 


1. Test: requires definite & unequivocal manifestation of intent not to perform K on performance date ($ hardship not enough)
2. Statement Or Act of Repudiation §250: a statement by obligor to obligee indicating obligor will commit a breach that of itself would qualify as total breach or a voluntary act rendering obligor unable or apparently unable to perform w/o such breach 
3. Consequences of Repudiation 

a. Can Sue & Duty Discharged §253: aggrieved party can sue and no longer has a duty to render performance

b. Await or Suspend Performance UCC §2-610: aggrieved party can either await performance for reasonable period of time, resort to any remedy for breach, or suspend his own performance (but can’t terminate K)
4. Retraction of Repudiation UCC §2-611: can be retracted w/ actual notice if other party’s not acted in reliance, materially changed position, or indicated to retractor that he considers repudiation final (e.g. hiring broker to resell probably not enough)

a. Timely Retracted Proposed Modification: letters proposing modification after re-zoning denied not definite or unequivocal repudiation, but timely retracted anyway before other party relied on repudiation Truman Flatt 1995
5. Adequate Assurances §251: can demand as a right w/ reasonable grounds for insecurity requiring timely response (30 days under UCC) & can suspend performance until provided
a. Can Suspend Performance For Failure to Respond: failure by distributor who bounced checks / lacked financing to get new credit, personal guaranty, or irrevocable credit letter grounds to suspend performance Hornell v. Spry 1997

a. Can’t Re-Write K In Demanding Assurances

b. Can’t Invoke Anticipatory Repudiation If No Duties Remain Unperformed
J. Express Conditions

1. Types: within control of 1 party, both parties, or neither party (look for: provided that, on condition, unless & until, only if)
2. Condition Precedent: act/event, not a time lapse, which unless excused must occur b4 duty to perform promise in K arises
3. Waiver of Condition: voluntary intentional relinquishment of your own K right (often need consideration & can’t be material)

4. Determinative Factors: clear, unequivocal language of the condition in the K, and no undue hardship or forfeiture to P
a. Substantial Performance Insufficient: oral notice for tenant construction insufficient to meet express condition requiring written landlord consent where parties took time to explicitly put condition into K Oppenheimer 1995
5. Excusal Factors: actual risk of forfeiture, failure due to venial (forgivable) inattention, no prejudice to non-breaching party

a. Forfeiture §229: extent to which non-occurrence of condition would cause disproportionate forfeiture, a court may excuse non-occurrence of that condition unless its occurrence was a material part of agreed exchange
b. Avoid Forfeiture: follow on tenant of 24 years unaware of 6 month written notice needed to renew lease invested $50K w/ landlord’s consent, failed to renew from mere negligence, but unclear if prejudices landlord JNA Realty 1977
6. Satisfaction of Obligor as a Condition §228: when obligor’s satisfaction is an express condition & its practical to apply a reasonable person standard, its preferred to decide that if a reasonable person would be satisfied that the obligor will be too
a. Objective standard (preferred): commercial quality, operative fitness, or mechanical utility (does it work) 

i. Functional K: satisfaction clause for commercial bldg met cuz reasonable person would’ve been satisfied & if parties wanted unreasonable standard they could’ve explicitly chosen K language Morin v. Baystone 1983
b. Subjective standard: personal taste, aesthetics, or fancy  (outer limit: honest or good faith dissatisfaction)

V. Damages: Principles & Limitations (Ch 11)

A. Types of Damages §344

1. Expectation: being put in position 1 would have as if K had been performed (benefit of bargain) *requires K


2. Reliance: being reimbursed for loss caused by reliance on K (position as if K had never been made) *non-K


3. Restitution: being restored value of any benefit conferred on other party (unjust enrichment or non-K cases)


4. Specific Performance: unique situation justifying ordering a party to do something as opposed to $ solution (disfavored)
B. Measure of Damages §347: loss of value to him of other party’s performance caused by its breach plus any other loss incidental or consequential caused by breach less any cost or other loss he’s avoided by not having to perform.

C. Formula: general measure = loss in value + other loss – cost avoided – loss avoided

1. Loss in Value: amount expected minus amount received (value of goods to be delivered - value of goods actually delivered)

2. Other Loss: additional costs (incidental/consequential) reasonably incurred after breach to try & avoid loss


(e.g. seller paying a broker’s fee after sale of house is terminated by buyer)


3. Cost Avoided: saved expenditures that would have otherwise been incurred by aggrieved party


(e.g. saved labor from terminated construction K, saved shipping costs)

4. Loss Avoided: salvaged or reallocated resources that would otherwise have been incurred by aggrieved party 
(e.g. using unused goods from terminated construction K for another project)


*Specific Contexts (Loss In Value)
a. Construction Breach By Owner: expected net profit plus un-reimbursed expenses 
b. Construction Breach By Builder: cost of completion unless severely costly then just diminution in value Schectman

c. Employee Fired: wages due minus amount earned from other employment found through reasonable efforts Boehm
d. Employee Quits: cost of obtaining other services equivalent to that promised but not performed Lukaszewski 1983


e. Real Estate: K price minus fair market value of property at time of breach Turner v. Benson 1984

f. Buyer’s Damages for Non-Delivery/Repudiation UCC 2-713: market price at time of breach minus K price

C. Limitation of Damages: recoverable only to the extent reasonable & foreseeable result of breach when K was made


1. Reasonable & Foreseeable: damages only recoverable if reasonably foreseeable at time of K (by breaching party)
a. Rule: recoverable if either arising naturally from breach of K itself (incidental) or as may reasonably have been in contemplation of the breaching party as the probable result of breach at time K was made (foreseeable consequential)



i. Type vs. Manner: only type of loss needs to be foreseeable, not manner in which loss occurs or amount




ii. Objective Standard: breaching party liable for losses about which it had reason to know

b. Lost Profits: may be recoverable, but here delivery service’s not liable for lost profits of mill when had no reason to be aware at K time that broken crank shaft meant being closed for several days as a result Hadley v. Baxendale 1854
i. Typicality: whether in the great multitude of cases such consequences would have occurred 

ii. Communicated: if not typical, whether special circumstances were communicated by P to D

iii. Contemplated: if not communicated, whether fairly/reasonably contemplated by parties at time of K
c. Lost Profits from Collateral K: recoverable here since properly proven in sub-K for IT services in floral delivery K w/ strong certainty of profits absent breach which was direct result of GTE’s failure to adequately staff call center & 60 termination clause in main K wasn’t for benefit of sub-contractor & thus no bar on damages Florafax v GTE 1997
c. New Businesses: historically a biz w/ no history of past profitability couldn’t recover (new business rule), but modern courts have been more sympathetic provided such profit can be shown w/ reasonable certainty


2. Speculative Damages: damages must be proven with reasonable certainty


3. Mitigation of Damages: can’t be recovered if could have been avoided/minimized by reasonable efforts

a. Efficiency Rationale: racking up damages would inflict damage on D w/o benefit to P who could work elsewhere
b. Stopping Work After Cancelled K: after County Commission notified Luten that it didn’t want bridge & wouldn’t pay for it Luten had duty to stop work and avoid piling up damages Rockingham County v. Luten Bridge Co 1929
c. Ambiguous Repudiation: demand adequate assurances rather than not performing to avoid being held in breach

d. Wrongful Termination: employee’s duty to mitigate entails reasonable efforts to find other employment 
i. Initial Burden: proving substantially similar employment was available is on former employer

-Substantially Similar Factors: rank, position, salary, type of employer, nature of work
ii. Justifying Rejection: if initial burden’s met, former employee must justify a rejection of such an offer
-More/Less $ But Not Similar: rejection can be justified (fired GW prof rejects law firm or KFC)

-Accepting Old Job: mitigation includes accepting unconditional offer of reinstatement absent special circumstances justifying rejection.

iii. Damages: reduce employee’s damages by whatever $’s actually earned/could’ve been earned elsewhere
4. Attorney’s Fees: parties are responsible for own attorney’s fees unless K says otherwise (e.g. loser pays, discourages suits)

5. Non-Recoverable: non-economic injuries (e.g. mental distress) or punitive damages though K could specify otherwise
	Claim
	Party #1’s Claims / Defenses
	Party #2’s Claims / Defenses
	Key Facts / Notes

	AVOIDING ENFORCEMENT (Have a K, is there a reason to void? Unjust?)

	Minor

	 
	
	

	Mental Incapacity / Drunk


	
	
	

	Duress

	
	
	

	Undue Influence

	
	
	

	Misrepresentation

	
	
	

	Nondisclosure

	
	
	

	Unconscionability

	
	
	

	JUSTIFICATION FOR NONPERFORMANCE (Less favorable or material effect? Unfairness v. Reliability)

	Mistake of Both

	
	
	

	Mistake of 1 Party

	
	
	

	Impossibility


	
	
	

	Impracticability


	
	
	

	Frustrated Purpose


	
	
	

	Invalid Modification

	
	
	

	3rd Party Rights & Duties


	
	
	

	CONSEQUENCES OF NONPERFORMANCE (promise or condition?)

	Material Breach

	
	
	

	Total Breach

	
	
	

	Anticipatory Repudiation


	
	
	

	Violated Express Condition

	
	
	

	DAMAGES (Have to suspend or return performance?) 

Also Reliance, Restitution, Specific Performance

	Damages Formula

	
	
	

	Damages Foreseeable

	
	
	

	Duty to Mitigate

	
	
	


