CONTRACTS OUTLINE – Swaine Spring 2008
I. PAROL EVIDENCE RULE
a. Common Law Rule:

i. Evidence of prior or contemporaneous agreements is inadmissible to contradict or vary the terms of a written agreement.
ii. Things to note:

1. Substantive rule – not a rule of evidence (less easily waived)

2. Only operates to exclude evidence

3. Excludes prior written agreements as well as oral evidence
4. Not tied to the Statute of Frauds: applies to written agreements that could’ve been made orally

iii. Procedure for Application of Parol Evidence Rule:

1. Determine level of integration of the agreement. §210(3).
a. Integrated agreement: one that is the final expression of one or more terms of an agreement. §209(1).
b. Completely integrated agreement: one that is the final and complete and exclusive statement of the terms of an agreement.  §210(1).  “Merger clause” is evidence of complete integration; (“four corners” approach makes it conclusive evidence; R2d does not: “an agreement cannot prove its own completeness.” §210 cmt b)
c. Partially integrated agreement: one that is not completely integrated – final statement of some of the terms, but not all.  §210(2).
d. Default: a writing which in view of its completeness and specificity reasonably appears to be a complete agreement is assumed integrated unless other evidence establishes that the writing is not a final expression.  §209(3).
2. Determine whether parol evidence is used to 

a. Contradict.  
i. “Evidence of prior or contemporaneous agreements or negotiations is not admissible in evidence to contradict a term of the writing.”  §215.  Can only contradict an unintegrated agreement.  (Parol Evidence Rule does not apply to unintegrated agreements)
b. Supplement

i. Can supplement a partially integrated agreement.  §216.
c. Explain

i. Can explain a completely integrated agreement.  (i.e., parol evidence can always be used to explain an agreement).  §214(c).
3. Determine whether there are exceptions: Ways That Evidence of Prior or Contemporaneous Agreements/Negotiations Can Be Used.   §214.

a. To determine whether writing is integrated or not.  [Note, courts applying the “four corners” / Williston approach will not allow oral evidence to show writing is not integrated if it contains a merger clause, and may require indication from the writing itself that it is not a complete agreement.  See Thompson.]
b. To determine whether completely or partially integrated.
c. To explain the meaning of any agreement (even integrated).  [Note: some courts require threshold showing of ambiguity, but most do not.]

d. To show fraud, duress, mistake, lack of consideration, etc. [Note: some courts only allow showing of “fraud in the execution” = lies about what is being signed; not “fraud in the inducement.”  See Sherrodd.]
e. To show grounds for granting/denying rescission, reformation, specific performance, or other remedy. [such as addition of a term inadvertently omitted]
f. To show agreement(s) made after the execution of the writing
i. PE can explain later amendments or oral discussions

ii. Later amendments must meet standards of contract – bargained for exchange w/ consideration
g. To show effectiveness of agreement was subject to an oral condition precedent.  §217. [e.g., board approval]
h. To establish a “collateral” agreement [=a separate agreement concurrent with the writing: traditionally must be separate subject matter, see Thompson v. Libby; R2d allows showing a consistent additional agreed term which is (a) agreed to for separate consideration, or (b) such a term as in the circumstances might naturally be omitted from a writing.  §216(2).]
i. Generally, reliance is NOT an exception (no promissory estoppel exception to the Parol Evidence Rule).  Reliance not reasonable where it contradicts the terms of a written agreement.
ii. Cases:
1. Thompson v. Libby (MN 1885), p.385:

a. FACTS:  Libby (buyer) suing Thompson (logger) for breach of warranty of quality of logs purchased under a contract that made no mention of any warranty of quality.  Buyer wishes to introduce parol evidence to show that there was an oral promise of quality: a collateral seller’s warranty. Logger argues Parol Evidence Rule.  
b. HOLDING:  No oral warranty of quality.  Warranty would be a term of the sale; not a separate (collateral) contract.  Court applies Parol Evidence Rule to bar evidence of oral agreement, looking at the “four corners” of the agreement and finding no indication of a warranty of quality.  This is more strict than the Restatement. 
c. IMPORTANCE:  The decision of whether to allow PE to determine whether the Parol Evidence Rule applies is one that courts struggle with.

2. Taylor v. State Farm (AZ 1993), p.394:
a. FACTS:  Taylor, involved in 3-party car accident, suing his insurance co for bad faith for failing to settle the matter w/in his policy limits.  Insurance co claims Taylor released it from liability for this type of claim when he signed a $15K settlement for an uninsured motorist fee from same accident.  Taylor wants to enter parol evidence to show the parties did not intend to release State Farm from the major tort claim here.
b. HOLDING:  For Taylor: release did not preclude tort suit.  Use 2-step process to admit parol evidence (“Corbin view”):
i. Allow extrinsic evidence to reveal latent ambiguity (determine parties’ intent) and determine level of integration of the contract

ii. Once ambiguity is reasonably shown, apply parol evidence rule:  allow parol/extrinsic evidence to explain the contract, but not to contradict the meaning of the written agreement.
c. IMPORTANCE: Example of interpretation of agreement by use of extrinsic evidence.
3. Sherrodd, Inc. v. Morrison-Knudsen Co. (Mont. 1991), p.410
a. FACTS:  Sherrodd construction bid on job based on representation of 25,000 cu. yds. dirt to be moved.  Actual amount was >2x.  Contract has merger clause and says that Sherrodd personally inspected the job before bidding.  Sherrodd alleges fraud in inducement.  Defendants assert Parol Evidence Rule.
b. HOLDING: Parol Evidence Rule applies: evidence of oral contract cannot be used to show fraud where the oral evidence directly contradicts a term of written agreement.  Can’t bring evidence of concurrent oral representations that Sherrodd would be paid on per cu.yd. basis due to merger clause: no oral agreements to modify K.
c. IMPORTANCE:  Many courts agree w/ Sherrodd and do not allow PE to contradict an express term of written agreement, even where fraud is alleged.
b. UCC: 
i. Specifies the kinds of evidence that courts might use to explain or supplement the parties’ written agreement (whether completely integrated or not). §2-202(a).
1. Course of performance (parties’ behavior on this particular agreement)

2. Course of dealing (parties’ behavior in their previous interactions)

3. Trade Usage (very common and well known customs of the trade or place)

4. [BUT, express terms should trump any of the forgoing]
ii. Expressly rejects that the court must find ambiguity before looking at the above.  

§2-202 cmt 2.

iii. Consistent additional terms can be incorporated “unless the court finds that the writing was intended as a complete and exclusive statement of the terms of the agreement.”  §2-202(b).
iv. Nanakuli Paving v. Shell Oil Co. (9th Cir. 1981), p.418
1. FACTS:  Shell Oil – Nanakuli contract to provide asphalt at Shell’s “current price,” but Shell “price protects” Nanakuli on its 1st 2 occasions of raising price (by giving 60 days notice or similar).  In 1974, Shell raises price w/out any notice/protection.  Nanakuli argues Trade Usage and Course of Performance indicate price protection req’d; Shell argues Parol Evidence Rule – K specifies list prices.
2. HOLDING:  For Nanakuli.  
a. If there is a practice that is so prevalent that the parties should be aware of it, then the contract must specifically negate the trade usage if they want to vary from it.
b. “Posted price” does not “contradict” the price protection previously provided.  We’re “supplementing/explaining” the term rather than contradicting it.
3. IMPORTANCE:  
a. Under UCC, Trade Usage/other evidence can “cut down” express terms (this isn’t a direct “contradiction”).  
b. UCC courts look to intent of parties.  
c. CISG
i. NO PAROL EVIDENCE RULE; Art. 8(3) says court should give “due consideration to all relevant circumstances of the case including the negotiations”
ii. Article 8(1) – interpret the contract according to a party’s intent when the other party knew or could not have been unaware of what that intent was. (Modified objective approach to interpretation, consistent with R2d §§ 201, 212, 214 – use one party’s intent if the other party knew or could not have been unaware of that intent).  
iii. MCC-Marble v. d’Agostino (11th Cir. 1998) suggests that standard merger clause would inject Parol Evidence Rule into CISG contracts – LIKELY NOT TRUE.  Art 8 would still allow the parties to submit evidence showing they didn’t intend for the merger clause to apply.  Would probably need more express statement that the parties intend for the Parol Evidence Rule to apply, or that no evidence of prior or contemporaneous agreements shall be permitted in litigation of disputes under the contract.
II. SUPPLEMENTING THE AGREEMENT
a. Implied Terms
i. Implied-in-fact: implied by the conduct of the parties or by their words
ii. Implied-in-law: required by law by statute, common law precedent, or because court finds it appropriate (even if the parties did not imply the term at all).
iii. Purpose of Implied Terms:
1. Simplify contracting / ensure validity even where “magic words” are missing
2. Fill in term that was not explicit, but is necessary to fulfill parties’ expectations
3. Good faith: apply when a party gives a reason for termination in bad faith (or gives a reason that’s “merely pretextual”)

4. Good faith: apply when a party has discretion over how to perform contract
b. Cases
i. Wood v. Lucy, Lady Duff-Gordon (NY Ct App 1917)

1. FACTS:  Wood (P) entered a contract with Lucy, Lady Duff-Gordon (D) in which Wood was to be the exclusive seller / licensor of goods marked with the Lady’s name.  Lady breached K and entered agreement w/ Sears instead.  Defense is that contract lacked consideration by Wood.
2. HOLDING:  There’s an implied “good faith/best efforts” clause on Wood’s performance under the K.  Without it, there would be no business purpose to the contract.  Implied both at law (to give effect to K) and in fact (because it appears to have been the parties’ intent for Wood to undertake best efforts).
3. NOTES: Some commentators argue that there would be a purpose to exclusive deal w/out best efforts: even the chance that distributor will perform may be enough to induce K where nothing else was planned w/ the technology… 

ii. Leibel v. Raynor Manufacturing Co. (KY Ct of Apps 1978)
1. FACTS:  Leibel suing Raynor for failure to give “reasonable notice” of termination of dealer-distributorship to sell Defendant’s garage doors, which was based on oral contract with no termination date.  UCC requires that “reasonable notice” be given: was this burden was met by a letter stating that, effective immediately, the exclusive relationship was over?
2. HOLDING: Notice of immediate termination in writing is not “reasonable notice.”  See UCC §2-309(3).  Reasonable time to be determined by trial court, based on the circumstances under which notice is given:
a. Time to sell off inventory

b. Time to recoup investment

c. Time to make “other arrangements”
c. UCC:

i. In requirements contracts, there is an implied obligation of good faith in setting the # of goods requested/supplied, and it cannot be “unreasonably disproportionate” with any stated estimate or, in absence of estimate, “normal” amounts.  §2-306(1).
ii. In contracts for exclusive dealing, there is an implied obligation on the seller to use best efforts to supply the goods and on the buyer to use best efforts to promote their sale.  §2-306(2).
iii. §2-309(3): Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party.  An agreement dispensing with notification is invalid if its operation would be unconscionable. A term specifying standards for the nature and timing of notice is enforceable if the standards are not manifestly unreasonable.
d. IMPLIED OBLIGATION OF GOOD FAITH

i. R2d §205 / UCC §1-203: Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.
1. Note: “performance & enforcement” – not execution / negotiation.  See Sherrodd – Parol Evidence Rule may bar evidence of fraud in the inducement

ii. CISG: Art. 7(1):  Interpret CISG w/ regard to need to promote good faith in international trade  

iii. UCC §1-201(19):  Subjective “honesty in fact” standard applies to all contracting parties; §2-301(1)(b) Objective “reasonable commercial standards of fair dealing in the trade” standard applies to merchants.
iv. Apply “Good Faith” Obligation where:
1. To fill in a term that was not explicit in a contract, but is necessary to fulfill the parties’ expectations (Wood);

2. When reason for termination is given in bad faith or is mere pretext (Leibel)

3. When a party has discretion regarding its performance under a contract (Seidenberg)

v. Note:  Good Faith generally cannot override an express term of the agreement:
1. Parol evidence rule: blocks evidence required to contradict an express term;
2. Implied term: should supplement the agreement, not contradict it
vi. Seidenburg v. Summit Bank:  
1. FACTS:  Two executives sold out to Summit Bank and were to stay on to develop business within the Bank’s structure.  Bank allegedly prevented them from developing business, did not do things required to support their efforts, and then fired them.  Firing was settled separately.
2. Reasoning:  Good faith requires that defendant not exercise such discretion as it may have under the literal terms of the contract in order to frustrate the plaintiff’s expectations/purpose of entering the contract.  Good faith requires that discretion not be exercised unreasonably, capriciously, or arbitrarily. Showing breach may require showing actual malice, or a court can look simply to reasonable business standard.
3. NOTE: Bank was given discretion over its performance, so need subjective bad faith to show that they’ve taken wrongful action.  Merely poor business judgment / incompetence is not enough.  (CHECK THIS!!)
vii. Morin Building Products Co. v. Baystone Construction (7th Cir. 1983)
1. Facts:  Company hired to make aluminum walls for GM factory suing for breach of contract’s implied covenant of good faith. The general contractor did not make final $23K payment because the GM rep didn’t like the look of the siding when viewed from an acute angle in bright sunlight.  They tore down the siding and hired another subK to replace it.
2. Reasoning:  “Satisfaction” term in a contract is subject to good faith.  Subjective honesty of opinion required where the topic is artistic / inherently subjective.  BUT objective reasonableness is required where the topic is utilitarian.  ECONOMIC ARGUMENT (Posner): subjective standard is wasteful when utilitarian topic is involved – neither side would really want it. (side w/ discretion would overpay; other side is subject to whim)
viii. Locke v. Warner Bros., Inc. (Cal. Ct. App. 1997)
1. Facts:  Clint Eastwood’s ex girlfriend got a “pay or play” contract with Warner Bros. as part of her breakup settlement.  Turns out Warner may not have had any intention of ever working with her. Eastwood paid Warner for its mandatory payments to Locke under the deal.
2. Holding:  remanded for further review of Warner’s subjective honesty / intent.  Warner does not have to have any objective reason for turning down projects with Locke – can apply its subjective discretion. HOWEVER, Warner does have to have an honest reason for turning down projects.  A party cannot frustrate the other party from receiving the benefits of the contract. Here, benefits were not just $, but a chance to develop career.
3. Note:  If Warner had reserved the express right to turn down projects “for any reason, or no reason whatsoever” that would have been OK (even though w/out the express term it’s considered bad faith to have no reason).
ix. Donahue v. Federal Express Corp. (Superior Ct of PA, 2000)
1. Facts:  Donahue was fired from FedEx for what he claims were false/ pretextual reasons.  His employment contract was “at will” (this is the default assumption).  FedEx had “policies” that claimed to give employees a “fair” set of hearings before getting fired, but they were NOT part of employment K and FedEx had discretion to change them at anytime.  Therefore not binding.
2. Reasoning: There is no “good faith” requirement on termination of “at will” employment contract.
e. WARRANTIES

i. Implied Warranty for Real Estate:  Habitability & Skillful Construction (Caceci)
ii.  “Express” Warranties for GOODS:  UCC §2-313: (1) Seller creates express warranty by making statement/promise about the goods; by providing a sample; and by describing the goods.  (2) Seller need NOT have intent to warrant the goods, and does NOT need to use formal words, BUT mere expression of opinion or statement of value does NOT create a warranty.
iii. Implied Warranties:  For GOODS under UCC:

1. Merchantability:  Implied whenever the seller is a merchant in goods of that kind. Basic warranty that the goods are not objectionable / are of fair quality.  UCC §2-314.  Course of dealing & usage of trade may imply certain warranties/standards.
2. Fitness for a Particular Purpose:  implied when the seller selects an item for the buyer to be used for a particular purpose stated by the buyer (or of which the seller has reason to know).  UCC §2-315. NOT limited to merchants who deal in goods of the kind.
iv. Disclaimer: UCC §2-316.  “As is” statement always works to disclaim the implied warranty(s), as long as statement is prominent.  Course of dealing / course of performance can alter or negate implied warranty(s).  If buyer inspects a sample, then any defects that are / should’ve been readily apparent from inspection are not warranted.
1. Note: Default position: if words/conduct creating warranty cannot be reconciled w/ words/conduct disclaiming warranty, there is a warranty
2. Note: Parol Evidence Rule: 
a. Express warranty made orally at the same time as a written agreement is not effective: Parol Evidence Rule blocks evidence [UCC §2-202(b): as long as writing is intended as complete & exclusive statement of terms of agreement]
b. Warranties in the writing: cannot be negated orally [UCC §2-202(a): can be explained/supplemented by course of perf, course of deal., etc];
c. Implied warranties are not in the writing: they’re effective even if there’s a contemporaneous written agreement, AND can be altered/ negated orally w/out concern over Parol Evidence Rule 
v. CISG: Art. 35 analogous to express warranty created by sample, AND to implied warranties of merchantability and fitness for particular purpose under UCC.
vi. Bayliner Marine Corp. v. Crow (SC VA 1999)
1. Facts:  Crow purchased boat to go to offshore fishing grounds.  Boat is lots slower than he expected.  Seller showed him expected speeds, but for a different propeller, and w/out all the extra equipment he selected.  Brochure bragged that boat has “features you need to get to the prime fishing.”
2. Reasoning:  No warranties apply to permit sale to be rescinded.  No express warranty bc expected speed info was for different boat.  Brochure was “mere opinion / puffery” – not warranty (UCC §2-313(2)).  No violation of warranty of merchantability, bc the boat wouldn’t be rejected by the average consumer.  No violation of warranty of fitness for particular purpose bc buyer did not clearly state he was purchasing w/ expected speed.
vii. Caceci v. Di Canio Construction Corp.

1. Facts:  Floor of new construction house caved in 4 years after purchase. 

2. Holding: there is a “Housing Merchant” implied warranty of skillful performance and quality on construction of new home.  Skillful construction – goes beyond mere habitability.  Habitability is a true minimum: whether you can stay in the house or not.  
3. Note: Majority of jurisdictions extend the warranty to future purchasers (ie, don’t require contract privity where defects are latent).  Contractor can disclaim the IWQ, but will be viewed w/ suspicion by courts (probably only enforced if actually bargained-for).
III. DEFENSES RELATING TO CAPACITY & FAIRNESS
a. MINORITY & MENTAL INCAPACITY

i. Minority:  R2d §14:  A minor can only incur voidable contracts until age 18.
1. Exception: minors are liable for “reasonable value” of “necessaries” (recovery based on restitution principles)
ii. Dodson v. Shrader (SC TN 1992)

1. Facts:  Dodson, at age 16, purchased a pickup truck from Shrader’s car dealership, paying $4,900 cash.  Shrader did not investigate Dodson’s age (and Dodson didn’t say), but says he thought he was 18 or 19.  9 months after purchase, car developed problems – mechanic diagnosed as burnt valve, Dodson decided not to spend $ to inspect further/fix. 1 month later, engine blew. Dodson filed suit to void the sale contract.
2. Reasoning:  Three rules on contracts by minors are available:

a. Majority: Ks are voidable at the minor’s option (so minor can enter contracts, and they’re upheld if favorable to him, but if he decides he doesn’t want to honor the K, he doesn’t have to). See R2d §14 – this is still the majority rule today

b. Minority #1: “Benefit Rule” = rule above, but refund of any purchase price is reduced by the “benefit actually derived by the minor from what he has rec’d from the other party in the transaction.” (ie, deduction for use of the article)

c. Minority #2: Refund is subject to deduction for use, depreciation or deterioration while in minor’s custody. ( Dodson court chose this option, and further required that the transaction must have otherwise been fair and honest. (Treats minors more like responsible people)
iii. Mental Incapacity:  R2d §15: (1) A person’s contracts are voidable if by reason of mental illness

(a) He is unable to understand in a reasonable manner the nature & consequences of the transaction (“cognitive test”), OR

(b) He is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition (“volitional test”); BUT

(2) If the contract is on fair terms and the other party did not know of the mental illness, then the power of avoidance terminates to the extent of part or full performance or changed circumstances such that avoidance would be unjust.  In this case, court may grant relief as justice requires.

iv. R2d §16:  If the other party has reason to know of intoxication, the drunk can void the contract if because of the intoxication (he fails cognitive test or volitional test)
v. Hauer v. Union State Bank of Wautoma (Ct App Wis 1995), p. 526
1. Facts:  Pl. is woman previously judged incompetent to due head injury in motorcycle accident, but then her MD lifted the label.  Bank loaned $ to the woman & she gave it to daughter’s friend who defaulted.  Woman sued the bank for return of her mutual fund (collateral on the loan), and rec’d jury verdict in her favor (incl. special verdict that she was incompetent when she entered the loan agreement).
2. Reasoning:  1) Jury had sufficient evidence to believe Hauer did not know what she was doing or the consequences of her actions when she entered the loan – meets cognitive test §15(1)(a).  (her testimony is that she thought she was just co-signing; doctors’ testimony – no one evaluated her when the loan was entered, so even MDs’ testimonies are conjecture); 2) Bank had reason to know she was incompetent – note this is a looser standard than R2d §15(2), which requires actual knowledge by other party of incompetence. 3) Court also states that bank’s lack of “good faith” is relevant to evaluation under §15(2) of whether the contract can be avoided by a mental incompetent even though there’s been performance by the bank.  This isn’t in the restatement – R2d just says that the K must be on fair terms. 
vi. POLICY:  No bright-line rule of voidability as w/ minority, bc it’s easy to require proof of age, but very difficult to determine mental competence.  This is why there’s the big caveat on contract avoidance by incompetents, that the other party is entitled to return of consideration paid under K:  want to encourage people to make contracts with others, even if they’ve had some problems with mental incapacity in the past – prevent this from being a permanent disability.
vii. Note: These defenses can be used as “shield” = minor/incompetent is Defendant and seeks to prevent the other party from enforcing contract (employment, credit, etc.) – more accepted use.  Use as “sword” = minor is Plaintiff and seeks to void a contract that’s been performed in whole or part (like Dodson & Hauer).
b. DURESS & UNDUE INFLUENCE

i. Duress by Physical Compulsion: §174:  Contract in which assent is physically compelled by duress is void.
ii. Duress: §175: Short of physical violence, Contract is voidable by threatened party if:
1. improper threat; (see §176)

2. induces agreement 

a. subjective standard  (was this victim caused to enter the contract by this threat? Not objective would a reasonable person have given in?); 
3. No reasonable alterative 

a. alternatives include resort to court, finding alternate supplier, etc.
iii. Improper threat: §176: Subsection (1) improper threats:
(a) Criminal act / tort 
(b) Threaten criminal prosecution
(c) Threaten civil prosecution in bad faith
 (d) Threat is a breach of good faith & fair dealing under existing contract

Subsection (2) has broadened threat def’n if resulting exchange is not on fair terms
iv. “Economic Duress”: a special type of §176(d) duress
1. Threatening party causes financial hardship (majority rule – See Totem; Selmer ); or takes undue advantage of existing financial hardship (minority rule);
2. Threatens to breach existing contract (usually not making payments)

3. Which leaves the other party with no reasonable alternative and

4. Induces agreement (usually to a settlement for less than contracted amount)

v. Totem Marine Tug & Barge, Inc. v. Alyeska Pipeline Serv. Co. (SC Alaska 1978)

1. FACTS:  New shipping company carrying pipe for Alaskan pipeline – everything goes wrong, Alyeska terminates contract and takes its pipe back.  Totem sends invoices for $270-300K, Alyeska admits it owes $, but says “not sure how long it’ll take to get you the $ -- maybe days, maybe months.”  Totem had borrowed $ to do the shipping, will go bankrupt if not paid timely. Totem accepted $97.5K settlement offer, and now seeks recission.
2. Reasoning:  This is §176(1)(d) threat:  breach of fair dealing under existing K because Alyeska admitted it owed the $, but took advantage of Totem’s financial straits that Alyeska caused by not paying on time.  “economic duress” is recognized, but must be due to wrongful acts of the other party – not simply financial necessity of the party seeking rescission. Here, Totem had no reasonable alternative, bc recourse to courts would’ve caused delay that irreparably harmed Totem (ie, they’d have gone bankrupt during proceedings).
vi. Undue Influence:  §177:  
1. Undue influence = Unfair persuasion/“excessive pressure” + (Domination/“undue susceptibility” OR confidential relationship)
2. Contract is voidable by the victim
3. If a 3rd party asserts the influence, the contract is voidable unless the other party is in good faith, has no reason to know of the influence, AND gives value or relies materially.

vii. Odorizzi 7-factor test for “undue influence”:
1. Discussion at unusual / inappropriate time
2. Consummation in unusual place
3. Excessive time pressure to conclude deal

4. Extreme emphasis on consequences of delay
5. Multiple persuaders vs. one servient party
6. No 3rd party advisers to servient party

7. Statements that there’s no time to consult advisors/counsel
viii. Note: Typical victim is elderly, sick, a minor, or under extreme stress

ix. Odorizzi v. Bloomfield School District (Cal. Dist. Ct. Apps. 1966), p. 548
1. FACTS:  School district officials came to Odorizzi (teacher)’s house immediately after he’d been arrested for alleged homosexual activity and convinced him to sign letter of resignation.  Threatened to publicize which would make it harder for him to find new job.
2. Reasoning:  No claims for duress, fraud, or mistake here, but there is undue influence.  No “confidential relationship” (not implied for employer-employee, esp where negotiating termination), but none needed for undue influence.  Undue influence is excessive pressure by one party + weakness of other.  See 7-factor test above.
3. Similar cases:  Wife signs over property 2 days after Husband shot to death; accident victim settles claim while in hospital & in pain; pregnant wife w/ expiring visa signs prenuptial agreement 2 days before planned wedding…
c. MISREPRESENTATION & NON-DISCLOSURE

i. Misrepresentation: R2d §164(1): contract is voidable where there is:
1. fraudulent OR material misrepresentation 
2. on which the other party justifiably* relies
a. * reliance on opinion usually NOT justified R2d §169 – see below for exceptions
ii. Definition of Fraudulent/Material Misrepresentation:  R2d §162
1. Misrepresentation is fraudulent if the maker intends his assertion to induce the other party to contract, and the maker

a. Knows OR believes that the assertion is untrue, OR

b. Acts like he knows the statement is true but doesn’t know, OR
c. Knows that he doesn’t have the basis that he states/implies for his statement
2. Misrepresentation is material if it would be likely to induce a reasonable person to contract (objective), OR if the maker knows that it would be likely to make the recipient do so (subjective, and maker knows).
iii. When is “Opinion” a Misrepresentation?

1. The opiner honestly doesn’t believe what he’s saying.  R2d §159
2. Opiner falsely implies that the opinion is based on facts, or implies absence of facts that make the opinion false; R2d §168(2)
3. When the opiner and recipient have a confidential relationship R2d §169(a)
4. When the opiner has special skills or judgment R2d §169(b)
5. When the opinee is especially susceptible to misrepresentation of the type involved R2d §169(c)
iv. Affirmative Duty to Disclose? R2d §161:  ONLY where:
1. Nondisclosing party knows disclosure is necessary to prevent previous assertion from being fraudulent, material, or a misrepresentation;

2. Nondisclosing party knows disclosure is necessary to correct a mistake of the other party as to a basic assumption for that party’s entering contract AND good faith / fair dealing requires disclosure;

a. Breach of good faith requires materiality PLUS *information not (readily) available to the other party; *active concealment; *other party specifically asked; or *similar.

3. Nondisclosing party knows disclosure is necessary to correct a mistake of the other party as to the contents of the agreement he’s signing; OR
4. There’s a fiduciary relationship between the parties
v. Contract vs. Tort Recovery for Misrepresentation:

1. CONTRACT: get rescission – return both parties to their pre-contract state. Plaintiff must give back anything he’s rec’d, so not a good remedy if cannot or don’t want to return consideration under contract;
2. TORT:  get damages, BUT not available as a remedy for non-fraudulent misrepresentation (i.e., misrepresenting party must have know he’s lying).

vi. Syester v. Banta (Iowa 1965)
1. Facts:  Arthur Miller dance studio sold widow Syester thousands of hours of dance instruction plus three lifetime memberships.  Widow sued, but then signed release agreement, dropped suit and went back to classes.  She did this because studio got her favorite teacher to go to her work and convince her to come back to dancing bc she is a wonderful dancer and could be a professional, excellent dancer.  Then sued again and jury awarded $14K actual and $40K punitive damages.
2. Reasoning:  Studio made knowingly false statements, some of which were couched as opinion – but Studio knew widow was susceptible, and Studio had “special skills” such that she was justified in relying on the statements.  Widow did rely on the statements when she decided to drop her lawsuit.  Contract is voidable by the widow. 
3. Note: possible undue influence claim to make the settlement voidable as well.  Multiple persuaders, at her home & office, confidential relationship (maybe) w/ former instructor, etc.  No time pressure element, though.
vii. Hill v. Jones
1. Facts:  Sellers of home said damage to floor was due to water; in fact it was serious termite damage. There was water damage in the area, so the statement is not clearly a knowning/fraudulent misrepresentation.  A termite inspection was done that did not find evidence of termites; sellers didn’t disclose to inspector that there had been prior damage.  
2. Reasoning:  Agreement to purchase had “merger clause,” but 1) statement about water/termite damage was made subsequent to agreement, and 2) Parol Evidence Rule cannot block evidence of fraud.  There was fraud here due to failure to disclose because termites have material effect on value of property.  Even if misrepresentation wasn’t knowing, it was material and this constitutes fraud such that contract is voidable.  This is R2d §161(b) – disclosure would’ve corrected a mistake of fact as to a basic assumption and disclosure necessary for good faith dealing.  Also R2d §161(a) – disclosure would’ve prevented previous statement from being a misrepresentation.  
viii. Park 100 Investors v. Kartes:
1. FACTS: Businesspeople signed “personal guarantee” instead of lease.  Papers were presented to them as a lease, in the parking lot after 5pm when they were hurrying to their daughter’s wedding.  Lessor rep. heard them call their lawyer and ask whether the lease papers had been reviewed & were ready for signature, and knew the guarantee papers hadn’t been reviewed.

2. Reasoning: Material misrepresentation (signing a totally different doc – fraud in execution: §163).  Fraud overrules the general duty to read.  Also, nondisclosure amounts to misrep bc of failure to correct a mistake as to a basic assumption where nondisclosure amounts to bad faith.  §161(b). Reliance was more justified bc of the call to lawyer as well.
d. UNCONSCIONABILITY

i. R2d §208:  If a contract or term is unconscionable at the time the contract is made, the court may 1) not enforce the contract; 2) enforce but for unconscionable term; 3) limit application of unconscionable term to avoid an unconscionable result.
ii. UCC §2-302:  Subsection (1) [same as R2d §208]; Subsection (2): when a contract or term is claimed to be unconscionable, the parties shall have the opportunity to present evidence as to commercial setting, purpose and effect to aid the court in making the determination.
iii. NOTE:  

1. Usually need both substantive and procedural unconscionability.  See Walker-Thomas; Cf. Adler 
2. Unconscionability is determined by JUDGE, not jury
iv. Substantive Unconscionability:  [cont’d next page]
1. Oppressive term?

2. Unfair surprise? 
3. Apparent unconscionability in light of relevant mores & business practices?
v. Procedural Unconscionability: “no meaningful choice” as to terms:
1. Terms are hidden / miniscule?
2. Contract of adhesion?
3. Unfair bargaining power?
vi. Williams v. Walker-Thomas Furniture Co.
1. Facts:  Woman on social security w/ 7 kids buys lots of stuff, over 5 yrs, from door-to-door sales, on credit.  Agreement has an “add on” clause, so that all outstanding balances are paid off proportionately (ie, keep buying and you don’t pay off anything), and all unpaid items are collateral for all others. Williams buys stereo and it’s the last straw – falls behind & stuff gets repo’d.

2. Reasoning:  Seller knew of William’s financial position & extended credit anyway.  The pro-rata payments + add-on clause have a surprising result.  If value of stuff repo’d is small, this looks more like it’s just a club to coerce payments.
3. POLICY:  1) Be careful not to be paternalistic  -- too much focus on “capacity” to contract / education could prevent the less-educated from contracting at all; 2) Be careful not to overturn too many agreements – want reasonable certainty of the parties
vii. Higgins v. Superior Ct. of L.A. County:  Extreme home makeover adhesion contract – enforce arbitration clause? Holding:  Arbitration clause is unconscionable. 1) one-sided; 2) part of adhesion K; 3) procedural unconscionability: young, unsophisticated signor given little time to sign; 4) arbitration costs would be prohibitive ( substantive unconscionability.
viii. Adler v. Fred Lind Manor: Is arbitration provision in employment agreement unconscionable?  Reasoning: 1) no showing of procedural unconscionability bc although K of adhesion, P was given plenty of time to review & consult lawyer, BUT REMAND to determine if threatened w/ firing if didn’t sign; 2) term is substantively unconscionable if it prevents P from getting a day in court. Here, fee-splitting provision prevents employee from recovering costs if he prevails.  Remand to determine whether this is serious for Adler.  A strong showing of substantive unconscionability would obviate need to show procedural issues. 
e. PUBLIC POLICY

i. R2d §178(1):  A term is unenforceable on grounds of public policy if legislation provides that it’s unenforceable, or interest in enforcement is clearly outweighed by a public policy against enforcement of such terms.
1. Subsect. (2) – factors weighing in favor of enforcement:
a. Parties’ justified expectations
b. Forfeiture if enforcement denied?

c. Public interest in enforcement of the particular term.

2. Subsect. (3) – factors weighing against enforcement
a. Strength of policy against (legislation or judicial opinions)

b. Likelihood that non-enforcement furthers the policy
c. Seriousness of misconduct; was it deliberate?
d. Direct link between misconduct and the term?
ii. R2d §§187-188: Restraints on Competition: disfavored
1. A promise to refrain from competition that is not ancillary to a valid agreement is an unreasonable restraint on trade.  R2d §187
2. A promise to refrain from competition that is ancillary to a valid agreement is subject to a balancing test: (R2d §188(1))
a. Is restraint > needed to protect legitimate interest? (“fit”)
b. Is hardship to promisor and/or injury to public > promisee’s need? 
3. Examples of ancillary promises (potentially valid): (R2d §188(2))
a. Promise by seller of business not to compete w/ buyer;
b. Promise by employee not to compete w/ employer;

c. Promise by partner not to compete w/ partnership

iii. Approaches to deal with unenforceable term:
1. Rescission: void entire contract
2. Blue pencil: eliminate grammatically severable unreasonable provisions.  Under this test, burden is on drafter to ensure restraint is narrow and tailored enough that it properly balances interests. If not, it will be VOID.
3. Re-write agreement (reformation): replace scope / duration w/ more reasonable terms decided by judge.  Problem: this approach may encourage employers to write awful terms, knowing court will fix if challenged.
4. Re-write unless there’s evidence of fraud/bad-faith/overreaching by drafter (R2d §184 approach)
iv. Valley Medical Specialists v. Farber

1. FACTS: pulmonoligist practicing brachytherapy for AIDS patients entered partnership agreement w/ Valley Medical agreeing that if he left, he’d not practice w/in 5mi radius of any office for 3 yrs.
2. Reasoning: 1) doctor-patient relationship = strong public interest; 2) compare to employee agreement; 3) less protectable interest in employer here, bc employer didn’t invest in training employee. (compare to sales person: if they brought in clients, employee has more right to keep; if existing clients, less interest. But note, patients > interest in seeing same MD than clients-sales)  

v. RR v. MH & another: payment for surrogate mother: OK to get $ back if she decides to keep the kid? HOLDING: No. Can’t get $ for baby, and custody must be in best interests of child, regardless of contract.
IV. MISTAKE & CHANGED CIRCUMSTANCES

a. MISTAKE: contract may be voidable by adversely affected party:
i. Bilateral Mistake R2d §152:  (1) mistake of both parties at the time the contract was entered (2) as to a basic assumption on which the K was made (3) has a material effect on the agreed performances, and (4) the adversely affected party does not bear the risk of mistake under §154.
ii. Unilateral Mistake R2d §153:  [As per §152, but only one party is mistaken], AND (a) effect is that enforcement would be unconscionable OR (b) the other party had reason to know OR other party’s fault caused the mistake.
1. NOTE: often arises w/ fraud/misrepresentation. Since those alone could make the K voidable, they’re the easier theory to use bc no need to show material effect or that adversely-affect party does not bear the risk.  
iii. When a Party Bears the Risk of Mistake R2d §154:  (a) risk allocated by K (see Lenawee County), OR (b) he is aware that he has only limited knowledge wrt facts to which mistake relates, but treats his limited knowledge as sufficient (probably court will require some lack of diligence / recklessness to apply this exception), OR (c) risk allocated by court (ie, bc that party is best situated to avoid the mistake or insure against its occurrence).
iv. Effect of a Party’s Fault on Availability of Relief R2d §157: the party can still avoid the contract as long as fault was not failure to act in good faith / fair dealing
v. Restitution Damages Available R2d §158 (along w/ rescission of K), Reliance damages and other relief available if restitution isn’t enough to avoid injustice. 
vi. Lenawee County Bd. of Health v. Messerly:  The Pickles purchased an apartment building as income-producing property, but latent septic tank problems made the property worth nothing or less than nothing.  Pickles assert mutual mistake of themselves and the seller that the property in question had income potential. Reasoning: There was a bilateral mistake as to basic assumption, but purchasers bear the risk of problems on property. Here, there was even an “as-is” clause.
b. IMPOSSIBILITY, IMPRACTICABILITY & FRUSTRATION: new circumstances after execution of contract
i. Impossibility/Impracticability R2s §261: After a contract is made, (1) occurrence of  unexpected & important event (“basic assumption”), (2) not the party’s fault, (3) risk was not allocated by circumstances or language, and (4) performance is now impossible or much more expensive/difficult, then duty to perform is discharged.
ii. Frustration of Purpose R2d §265:  (1) – (3) above, plus (4) event almost completely destroyed value of performance – “principle purpose” substantially frustrated, then the duty to perform (accept performance) is discharged.
iii. UCC §2-613:  “Casualty to Identified Goods” – if the particular goods to be sold are destroyed (performance impossible), the contract is avoided.  If not all goods are destroyed, buyer can choose to accept partial shipment & void remainder of K.

iv. UCC §6-615: “Failure of Presupposed Conditions” – performance by seller is impracticable bc of unexpected event that upset basic assumption, or by gvt regulation, performance is excused to the extent.  Must promptly notify buyer.
v. CISG: Art. 79: Basically the same thing as UCC, but can’t be foreseeable.
vi. Note:

1. UCC – only seller appears to have defenses (only IMPRACTICABILITY)

2. Acceptable excuses:  Death/incapacity of key performer §262; Destruction of specific thing required §263; VERY large increase in costs (Mineral Park Land Co. v. Howard – gravel extraction case);
3. Unacceptable excuses: Change in market conditions / reduced profitability (Karl Wendt); War or natural disaster 
4. Foreseeability: No denial of relief just because event was “foreseeable.” Just decide whether risk of foreseeable event was allocated by contract or not. CISG requires couldn’t reasonable have taken event into account.
vii. FLOWCHART






viii. Karl Wendt Farm Equipment Co v. International Harvester
1. IH sells out to Case due to recession.  Tries to get out of its distributor contract w/ Karl Wendt by arguing impracticability.  Holding:  profitability is not a basic assumption (unreasonable to expect good market conditions – point of contracting is to help weather bad market conditions).
ix. Mel Frank Tool & Supply, Inc. v. Di-Chem Co. 
1. Di-Chem entered long-term lease to store chemicals. AFTER lease was entered, fire codes changed/inspection revealed hazmats couldn’t be stored.  Holding:  Di-Chem can store other things in the space, so its purpose has not been totally frustrated. Also, BOTH PARTIES must see something as a “basic assumption” for it to be operable (here, hazmat storage was only a known purpose for Di-Chem; since LL didn’t know, the purpose can’t be that limited)
c. MODIFICATION

i. COMMON LAW R2d §89 – Requires CONSIDERATION unless:
1. Fair and equitable in view of unexpected change in circumstances; or
2. Justice requires enforcement of modification bc of reliance 

3. Non-sham change to performance, or perform for 3rd party instead (§73)

4. Duty to perform is subject of “honest dispute” (§73)

ii. See also R2d §73 – promise to perform a pre-existing duty under contract is not consideration (unless the duty to perform is subject of “honest dispute”).
iii. UCC §2-209: NO consideration required to modify contract.  BUT:
1. Must be in GOOD FAITH (can’t threaten breach to coerce)
2. Duress is a defense (also at COMMON LAW), but must have protested (See Galtaco – doesn’t require extreme protest)
3. The other party must not have NO ALTERNATIVE (~economic duress)
iv. NOM clause must be followed, except that it can be WAIVED orally:
1. Waiver can be retracted unless
a. The other party has detrimentally relied on the waiver

v. Statute of frauds applies to oral mods, but it can be waived as per NOM clauses. 
vi. CISG Art. 29: Same as UCC, but NOM effective unless there’s reliance.
vii. ALASKA PACKERS’ ASSOCIATION v. DOMENICO (9th Cir. 1902): Fishermen forced company to pay more once they were en route. Holding: No consideration, so new contract is invalid. (If fishermen had proven the nets provided were faulty, this could’ve been an “unforeseen event” to make modification “fair & equitable”…) 
viii. KELSEY-HAYES CO. v. GALTACO REDLAW CASTINGS CORP. (E.D. Mich 1990):  Galtaco wants to go out of business, requires 30% price increase (2x) from KH to continue performance of requirements contract. KH has no reasonable alternative.  HOLDING: Galtaco’s request to “modify” not in good faith – not commercially reasonable.  (showing req’d is less stringent than for duress claim)
V. THIRD PARTIES

a. THIRD PARTY BENEFICIARIES

i. R2d §302(1): A 3rd party is an intended beneficiary if (b) the circumstances indicate that the promisee intends to give the 3rd party the benefit of the performance.
ii. R2d §302(2):  A 3rd party is an incidental beneficiary is anyone who’s not intended.
iii. APPROACHES:  (R2d is ambiguous – says both parties and promisee only)
1. Promisee (only) must intend the 3rd party to benefit
2. Promisee AND promisor must intend the 3rd party to benefit

3. Promisee (only) must intend benefit, but the promisor must know of intent. (see Vogan; R2d §302)
iv. R2d §311:  When a 3rd party benefit is vested (i.e., can the parties modify their agreement w/out 3rd party’s approval?)
1. If the primary agreement makes modification ineffective §311(1)
2. The 3rd party relies §311(3)
3. The 3rd party brings suit §311(3)
v. R2d §309: Defenses Against the 3rd Party Beneficiary’s Claims

1. Standard defenses to contract: if it’s void, voidable, or unenforceable, the 3rd party has same problems as the original parties

2. If contract is not binding in whole or part due to impracticability, public policy, non-occurrence of a condition or present or prospective failure of performance, the right of the beneficiary is to that extent discharged /modified

3. Except as above, 3rd party’s rights are NOT subject to promisor’s claims/ defenses against promisee, or promisee’s claims/defenses against 3rd party.

vi. R2d §313:  Government Contracts ( harder to be a 3rd party beneficiary
1. Restrictions as to Status:  See Zigas
a. Must be an express beneficiary of the gvt contract (e.g., specific tenants, not “the unemployed” who might benefit from jobs program);
b. Contract must contemplate/intend liability to the public
2. Restrictions as to Rights:  R2d §313 
a. 3rd party beneficiaries generally can only get direct damages
b. Government contractor is not liable to a member of the public for consequential damages unless
i. Terms of the promise provide for such liability, OR
ii. Government is liable to the member of the public for consequential damages, and direct action against promisor/ contractor is consistent w/ terms of contract AND law authorizing K.

vii. Vogan v. Hayes Appraisal Assoc., Inc.:  Appraisal company contractor for bank liable directly to Vogans (couple having house built) where negligent appraisal led $ to be sent to builder before home was completed.  Court found: Bank intended Vogans to be a beneficiary, and appraisal company was aware that the Vogans were intended beneficiaries of its contract with the Bank.
viii. Zigas v. Superior Court:  Tenants were 3rd party beneficiaries of HUD contract with LL that required LL to have rent increases approved by HUD.  No one other than tenants could really be injured by LL’s failure to comply, so this is consistent w/ the purpose of the gvt contract and the law authorizing it.
b. ASSIGNMENT & DELEGATION

i. Assignment of rights: 
1. Permissible unless R2d §317(2); UCC §2-210(2)
a. Promisor adversely affected; (material change to his duty or increase his burden/risk, or reduces his chance of obtaining return performance or reduces its value to him); OR
b. Forbidden by statute or public policy; OR
c. Precluded by contract (must be express prohibition on assigning rights; remedy for breach is damages; assignment of rights is NOT void)
2. Were the assigned rights limited? 
a. Defenses travel with assignment R2d §336
b. Rights given to assignee directly subtract from rights otherwise retained by assignor. R2d §317(1); UCC §2-210(2)
ii. Delegation of duties:
1. Permissible unless R2d §318; UCC §2-210(1); Sally Beauty
a. Obligee has a substantial interest in performance by the original party (easier to prove than for assignment of rights); OR
b. Delegation is contrary to statute or public policy; OR

c. Delegation is barred contractually (easier to show than assign of rights)
2. Effect on Assignor’s Duty

a. Does NOT extinguish assignor’s liability

b. If Obligee wants to sue the assignee for poor performance, it does so as a 3rd party beneficiary of the assignor-assignee agreement.

iii. Default interpretation:  “No assignment” construed as “no delegation of duties.”  “Assignment agreement” means assignment of both rights and duties.
iv. Herzog v. Irace:  Patient assigned rights to recoveries coming to him on unrelated legal claim to his MD as consideration for surgery.  Patient later told attorneys not to pay MD, so they gave all $ to Patient.  Patient didn’t pay MD. MD sues attorneys.  Holding:  Attorneys owe $ to MD.  Once Patient assigned his rights, he no longer had control over the funds.  Attorneys were bound to pay MD, not Patient.  Not materially more difficult for attorneys to pay MD, so assignment was valid. Partial assignment of rights is OK.
v. SALLY BEAUTY CO. v. NEXXUS PRODUCTS CO.:  Exclusive distributor K between Nexxus and Best.  Best has implied duty to use best efforts to perform, plus rights to pricing & marketing support from Nexxus.  Best sells out to Sally Beauty, a subsidiary of a Nexxus competitor. Nexxus prevents Best assignment of K (duties & rights) to Sally Beauty. There is no clause in K prohibiting “assignment.”  Holding:  This is not a personal services K, but delegation of duties is still not permitted; delegation has a material effect on Nexxus – it has a substantial interest in having performance by Best rather than by its competitor. 
VI. BREACH, REPUDIATION & CONDITIONS

a. EXPRESS CONDITIONS

i. Is it a condition?

1. R2d §224: Condition is an event not certain to occur that must occur (unless non-occurrence is excused) before performance under K becomes due.

2. Magic Words:  “unless and until”  “conditioned on”  “provided that”
3. If no magic words, is there a clear intent that if event doesn’t occur, then the other party will not have to perform? See R2d §226
4. If ambiguous: construe as PROMISE, not as CONDITION if the event is in the control of the party responsible for occurrence R2d §227
ii. Implications of Express Condition R2d §225
1. STRICT DESTRUCTION OF CONTRACT:  if event doesn’t occur, the other party need not perform, even if the failure is only partial
2. NO DAMAGES due to failure of event R2d §225(3) – unless the agreement explicitly states that an event is BOTH a condition & a duty
iii. Is the Condition Waived or Excused?

1. Waiver:  by words or conduct of the benefitted party, BUT waiver of a material condition is only effective if consideration is given.
a. Check who’s benefitted: could be both parties or only one
b. If BOTH are benefitted, BOTH must waive in order to be excused.

2. Excuse:  
a. Party whose duty is subject to condition interferes  with its occurrence or wrongful conduct/breach contributes materially to non-occurrence( PREVENTION; (R2d §245; Oppenheimer)
i. Party who wrongfully did not take steps required for condition to occur can raise a defense that even if he’d tried the condition would not have occurred (bar is high to make this showing);
ii. Note, if the other party interferes w/ a condition that was for the benefit of both (ie, need both to waive), then argue good faith obligation to not prevent condition’s occurrence.
b. If failure occurred despite good faith, other party would not be harmed, and forfeiture would result for failing party ( FORFEITURE; (See JNA)
i. R2d §229 1) weighing harms to the parties; 2) additionally requires that occurrence of the condition was NOT a material part of agreed exchange for this excuse to be allowed
1. If condition was material, can be waived if the non-performing party gives consideration for the waiver.
2. Material conditions are those that are important  to the contract / part of bargained-for exchange.  But if a party substantially performs, then as was the defect material?
a. Time = material
b. Writing/phone call = not material if you imply during call that the call is sufficient
3. Oppenheimer & Co. v. Oppenheim, Appel, Dixon & Co.:  Oppenheimer planning sublease to Oppenheim.  Multistep permissions process before signing sublease (won’t sign “unless and until” the conditions are met).  Oppenheimer has to get 1) pre-approval by LL (done); and 2) approval by LL for phone line construction (done by phone on day written approval was due).  Oppenheim decides not to go thru w/ sublease – condition not met.  Jury awarded $1.2M to Oppenheimer based on substantial performance.  Holding:  Substantial performance doesn’t apply to express conditions.  Oppenheimer didn’t meet its obligation, so Oppenheim has no duty to execute the sublease.
4. JNA Realty v. Cross Bay Chelsea:   Restauranteur/lessee made substantial improvements to his leasehold, but did not send timely notice of desire to renew lease.  At law, tenant has no rights when he misses renewal deadline.  At equity, no help either bc option is not a property right.  BUT improvements to property = risk of forfeiture. HOLDING:  Equity permits Chelsea to renew, because they will be harmed substantially if lease is not renewed (forfeiture of improvements, which are a property right), while JNA has not shown any risk of loss if Chelsea is allowed to renew.  Chelsea’s failure to comply w/ renewal deadline was “mere venial failure.”  If JNA had promised the space to someone else (esp. at higher price), then they can show harm and balancing test might’ve come out the other way.
b. SUBSTANTIAL PERFORMANCE & MATERIAL BREACH

i. OVERVIEW:
FULL PERFORMANCE R2d §235(1)
[other side must perform]


SUBSTANTIAL PERFORMANCE / PARTIAL BREACH  R2d §235(2)
 [other side must perform; can sue for damages R2d §236]
MATERIAL BREACH R2d §241
[other side can suspend performance – “constructive condition” on duty to perform is lack of material breach by the other party R2d §237; sue for damages]

TOTAL BREACH R2d §242-43
[other side can terminate K R2d §242; sue for damages]

ii. Substantial Performance R2d §235
1. Departure is trivial / insignificant in light of:
a. Purpose to be served by the requirement that was breached
i. Subjective preference (=breach is MORE material, at least for residential building / where subjective pref. makes sense)

ii. Functional purpose (if purpose is met, matters less how it’s met)

b. Harm to promisee from breach

c. Burden on promisor to cure breach

d. Reason for breach (good faith mistake vs. intentional?)
iii. Material Breach R2d §241
1. Injured party will be deprived of reasonably expected benefit?
2. Injured party can/can’t be adequately compensated for missed performance?

3. Party failing to perform will/won’t suffer forfeiture?

4. Likelihood of cure, considering all the circumstances & assurances?

5. Party failing acted in good faith / fair dealing?

iv. Total Breach R2d §242-43:
1. Factors to Weigh:

a. Likelihood of cure

b. Damage to injured party in further delay

c. Extent to which K provides for performance w/out delay

2. Repudiation = total breach

3. Failure to adequately assure after reasonable grounds for insecurity = total breach (See Hornell Brewing; R2d §251)
v. How Long to Wait before Terminating Contract R2d §242:
1. Weigh materiality of breach (factors in §241)
2. Further damage to injured party caused by delay

3. Does the contract make time important / include a “drop dead” date?
vi. JACOB & YOUNGS, Inc. v. KENT:  Jacob & Youngs installed wrong brand of pipe called for in Kent’s mansion plans.  J&Y failure was mistake, and what they installed was essentially the same as what’s asked for (same type of pipe). Kent wants pipe replaced, but doing so would be very costly.  Holding:  It would be wasteful to replace the pipe, and this was “mere venial error.”  Kent can sue for damages on this non-material breach, but he’ll probably just be awarded difference in value of pipe requests vs. pipe installed, rather than cost of replacement, so no point suing.
vii. Sackett v. Spindler:  Planned purchaser of stock paid ~$29K, but didn’t make final payment.  Purchaser suing for return on $, but seller counterclaims for damages due to failure to purchase.  Issue:  was the delay in final payment a “material breach”? Holding:  Purchaser materially breached due to the multiple times he failed to pay, bounced check, and didn’t pay w/out communicating.  Take home: If seller had been wrong, and buyer’s breach hadn’t been material, then seller’s suspension would’ve been a material breach and he’d be liable for damages!  Be very careful when cancelling contract due to other party’s breach!!  (Request assurances).
c. ANTICIPATORY REPUDIATION & ASSURANCES

i. Repudiation R2d §250 / UCC §2-610(2):  A repudiation is:
1. A statement by the obligor to the oblige indicating that the obligor will commit a total breach; OR
a. Must be clear & unequivocal intent not to perform (See Truman Flatt)

b. Suggestion / request to modify contract is NOT a repudiation. (Flatt)
2. A voluntary affirmative act which renders the obligor unable to perform without a total breach
ii. Effects of Repudiation R2d §253 / UCC §2-610(1):
1. Claim for damages for total breach (even before performance is due);

2. Other party’s remaining duties to perform are discharged

iii. Retraction of Repudiation R2d §256 / UCC §2-611(1):  
Can RETRACT repudiation until:
1. Time for performance comes due under contract; OR
2. Other party relies on the repudiation; OR

3. Other party indicates that he considers the repudiation final.
iv. Requests for Assurances / Reasonable Grounds for Insecurity §251:
1. If there are reasonable grounds to believe that obligor with commit total breach, the obligee can demand adequate assurances of performance, and may suspend performance (if reasonable) until he receives the assurances.

a. Reasonable grounds = late payments; order for > allowed credit limit; attempts to modify K to change terms / deadlines
b. Reasonable requests for assurance: letter of credit, written affirmation of plans to perform, personal guarantee: maybe not reasonable; cannot “re-write K” to get extensive assurances 
2. Failure to provide adequate assurances within a reasonable time = repudiation
3. Request for Assurances under UCC §2-609:
a. As above, plus:
b. Request for assurances should be in writing (not strictly enforced)

c. Between merchants, reasonableness of insecurity and adequacy of any assurances are determined by commercial standards;
d. Acceptance of improper delivery does NOT prejudice right to demand adequate assurance of future performance;
e. Reasonable time to provide assurance does not exceed 30 days
4. Also see CISG Art. 71 (close to R2d §251, but tailored to goods)
v. Truman L. Flatt & Sons v. Schupf:  Flatt & Sons hoping to purchase land from Schupf et. al. for an asphalt plant.  Contract of Sale makes Flatt responsible for getting zoning approval before going through with purchase.  [express condition for benefit of Flatt – Flatt’s option whether to waive this condition].  Flatt doesn’t expressly waive, but offers lower $ when zoning looks unlikely to go through.  Seller rejects lower offer, and Flatt comes back w/ decision to purchase at original price.  Seller says too late, you didn’t waive the condition and you gave a lower offer, which was repudiation of the original contract. Holding:  Letter w/ lower offer was NOT unequivocal repudiation.  Even if it was, Flatt withdrew the repudiation a week later, and Seller had not relied on the repudiation or stated that he considered it final.
vi. HORNELL BREWING CO. c. SPRY (1997):  Arizona Ice Tea enters informal exclusive distributor agreement for Canada w/ Spry.  Spry goes far into debt to AZ, finally pays back, then makes a big order again in excess of credit line AZ agreed to.  Holding: AZ had reasonable grounds for insecurity, Spry did not provide reasonable assurances (eg, evidence of ability to pay for purchase), amounts to repudiation & AZ can terminate the agreement (and sue for damages if desired).
VII. EXPECTATION DAMAGES

a. CALCULATING DAMAGES

i. Purposes of Remedies R2d §344: protect one of the following interests
1. Expectation interest (position w/ fully-completed contract)

2. Reliance interest (position w/out contract)

3. Restitution (benefit conferred on other party)

ii. Measure of Damages R2d §347:
1. LOSS caused by failure / deficiency of other party’s performance PLUS
a. For real estate, this is Contract Price – FMV at time of breach
2. OTHER LOSS (incidential/consequential loss) MINUS

a. May be limited by

i. Public policy / indefiniteness (Roesch)
ii. Lack of foreseeability by other party (Hadley v. Baxendale)
3. COST AVOIDED & LOSS AVOIDED

Method 1:  Expected profits + (amount rec’d - amt spent) - loss avoided = damages.  
Method 2:  (Contract price – amount received) + (expected expenditures – actual expenditures = cost avoided) – loss avoided = damages
iii. Alternatives to Loss in Value:  Cost of Completion, etc. R2d §348
1. At Plaintiff’s option, in breach by unfinished job, could get either
a. Loss in value of property, OR
b. Reasonable cost of completion of performance (as long as not clearly disproportionate to probable loss in value to him)
iv. Interest on Damages Awards?
1. Prejudgment interest: awarded ONLY IF:

a. Provided for by K, at a fair rate; OR

b. Liquidated damages / specific sum known at time of breach
2. Post-judgment interest:  awarded routinely
v. Policy:  Award damages to put party in position he expected had the contract been performed.  Courts are careful to try not to award a “windfall” to Plaintiffs.  Note that Pl. is almost never in as good a position as if K had been performed – costs of litigation / attorneys fees take a big bite out of value of judgment.  Specific Performance  is rarely awarded, esp. in personal services contracts.
vi. Hawkins v. McGee: hairy hand case.  Patient gets damages equal to difference between what he has (hairy, scarred hand) and what he was promised (100% good hand). No award for “pain & suffering” due to surgery, bc that was part of Pt bargain.
vii. Roesch v. Bray: Father defaulted on purchase of home from daughter & her husband.  Kids had to pay interest at 16% on the $45K downpayment on their new home that they’d expected as profit on Dad’s purchase of old home.  They also got ~$5K less on sale than expected under K.  Holding:  Court awards the $5K difference in sales price – actual sale price was a fair approximation of FMV.  Interest on downpayment & maintenance costs for old home NOT awarded – too indefinite (could keep mounting); possible failure to mitigate.
viii. Turner v. Benson:
ix. Handicapped Children’s Ed. Bd. v. Lukaszewski:  Teacher who quit job after signing 1yr K has to pay the difference btwn her salary and that of the replacement.  School Bd. acted responsibly to mitigate damages by finding another teacher, and although the new teacher is more qualified, School Bd. was happy w/ original’s qualifications.  It shouldn’t have to pay for more than it bargained for.
x. American Standard v. Schectman:  American Std. contracted w/ Schectman to sell him their buildings in exchange for $ and service of regrading property.  Schectman materially breached by not doing all the regrading.  American Std. sold property for just $3K less than FMV (its purpose in getting regrading done).  Would cost $90K to get someone else to do Schectman’s unfinished work.  Court awards replacement costs = $90K. (benefit of performance was only $3K). Hard to distinguish between Jacob & Youngs (limited to benefit due to “substantial performance”), but key for court was bad faith by Schectman – seems to have planned to breach.
b. LIMITS ON DAMAGES:  FORESEEABILITY, CERTAINTY & CAUSATION
i. Foreseeability: R2d §351 / UCC §2-715
1. Breaching party must have reason to foresee damages as a probable result (objective reasonableness standard on lack of knowledge)
2. Loss is foreseeable when:

a. Ordinary result of events, OR

b. Results from special circumstances of which the breaching party had reason to know. (Hadley v. Baxendale)
3. Court may limit damages for foreseeable loss as justice requires to avoid disproportionate compensation.

4. NOTE: in UCC, damage to person or property due to breach of warranty are NOT subject to foreseeability requirement.

5. CISG Art. 74:  damages need only have been a possible result of the breach

ii. Certainty R2d §352:  Evidence must establish the losses with reasonable certainty (must be certain that there were damages; dispute as to amount does NOT preclude recovery) – See Florafax.
1. “New Business Rule” – formerly, a new business was considered per se too speculative to get lost profits; NOW, just need to show profits were reasonably certain to occur.  See Hightower (couldn’t show profits ( reliance)
iii. Causation:  Breach must have caused the damage (need to prove for collateral K)
iv. Hadley v. Baxendale:  Delivery people negligently delayed on shipping key component required for Miller’s operations.  Miller said it was important, but didn’t communicate that mill will be shut down until we get that back.  Rule is must be very explicit about special / otherwise unforeseeable circumstances. Encourages communication & gives parties info needed to make appropriate deals.
v. Florafax International v. GTE Market Resources:  Jury award of consequential damages due to lost profits on collateral contract upheld.  GTE knew that it was performing services for Florafax-Bellerose contract.  GTE-Florafax K even said that Florafax would suffer “tremendous damage” if GTE breached.  Proper showing that GTE’s breach caused Florafax’s loss of Bellerose K – Bellerose Pres. testified to this.  Award of incidental damages for Florafax’s setup of alternate call center also upheld – this is mitigation and totally appropriate.
c. MITIGATION: Another LIMITATION on damages
i. R2d §350:  (1) Damages are not recoverable for loss that the injured party could have avoided without undue risk, burden, or humiliation. (2) The injured party is not precluded from recovery where he’s made reasonable but unsuccessful efforts to mitigate.  (See Luten)
ii. UCC doesn’t expressly require mitigation, but it’s implicit under good faith §1-203.
iii. UCC §2-706(7): seller not obligated to re-sell; UCC §2-712(3): buyer not obligated to cover ( but damages under UCC are diff btwn MP & K price.  Real estate contracts are similar:  damages set at diff btwn MP & K price (approximates prompt resale / prompt purchase of same housing) – actual cost of new place is irrelevant.
iv. Rockingham County v. Luten Bridge Co.:  County repudiated bridge-building contract unequivocally; bridge company must stop building.  It’s wasteful for Luten to keep building bc it just increases damages to county w/out adding any benefit to Luten (Luten already gets it’s profit as a result of total breach – must avoid costs or they’re not recoverable).
v. Havill v. Woodstock Soapstone Co.: Employee w/ “good cause” termination requirement in employment K was fired w/out proper procedures.  DAMAGES are the difference btwn what she would’ve made working for the company (for a “reasonable” / “not too speculative” amount of time later – here, 7 yrs!) and what she ended up making.  Duty to mitigate satisfied by finding another job that’s reasonably comparable.  Employer bears burden of showing there was better work available that Plaintiff failed to take. [Employer can do this by offering employee her job back – she must accept the offer or prove a very good reason why not – See Parker v. 20th Century Fox – Shirley MacLaine movie deal]. 
vi. Jetz Service Co. v. Salina Properties:  Jetz rents washers & dryers, and has a warehouse full of unused appliances at all times.  Salina cancelled its contract, and Jetz later rented most of Salina’s equipment to another landlord.  Damages aren’t fully erased by Jetz renting equip for same price, bc it’s a “LOST VOLUME SELLER” – also allowed by UCC §2-708(2).See Rodriguez v. Learjet, Inc.:  Pl. must prove:

1. It possessed capacity for additional sale;

2. It would have been profitable to make an additional sale;

3. It probably would’ve made the add’l sale absent the buyer’s breach 
vii. “Lost Volume” can also apply to service contracts, and (rarely) to personal service (=employment) contracts.  Presumption against “lost volume” for employment, but if Pl can show that he could’ve worked both jobs @ same time, he has a case.

d. UCC Damages / Remedies
Buyer’s Remedies

· Buyers get remedies when the seller breaches

· Delivers non-conforming goods

· Fails to properly deliver

· Goods never arrive

· Goods arrive late

· Wrong # of goods

· Repudiates

· UCC §2-711 outlines buyers’ remedies

· Things a buyer might do

· Cancellation §2-711(1)
· Buyer might want to avoid getting the non-conforming/insufficient goods entirely

· Rejection

· Essentially, can reject goods that fail to conform in any way with what you ordered

· Any deviation permits rejection UCC §2-601
· BUT, if the goods were what you ordered, then you’re the breaching party

· You can’t get out of the contract if the seller replaces / cures breach by delivering conforming goods

· Acceptance

· Ie, by failing to make an effective rejection (you hold onto it long enough that it becomes yours) §2-606(1)(b) requires timely notification of seller that you’re rejecting.
· Revocation §2-608
· If the buyer has accepted goods, then the defects must be substantial, unless the acceptance is excusable (like the seller misled you into keeping the defective goods, or the defect is latent)

· Damages  
· If goods are accepted, but they’re not as warranted, buyer gets the difference in value between what he expected and what he got (ie, what was warranted vs. what was rec’d) §2-714(2); 
· PLUS: incidential & consequential damages §2-715
· MINUS: costs avoided

· If goods are rejected/cancelled/revoked [or seller repudiated or failed to deliver]:

· Cover damages §2-712 OR

· Difference in price actually paid in good faith to replace the goods

· Market damages §2-713
· Normal damages as in common law

· PLUS: incidental & consequential damages §2-715 (limited by failure to cover)
· Does the buyer get to choose market damages vs. cover damages?  Yes.
· Can the buyer really choose not to cover? Can get market damages, but unreasonable failure to cover precludes recovery of consequential damages.  §2-712(3)
· What if buyer covers, but m.p. is higher?
· The UCC is ambiguous

· The better answer is that the buyer is limited to the damages actually incurred (based on the goal of damages to put the non-breaching party in the position he’d have been in if the contract was performed – any larger damages would be an unfair windfall)

· Specific performance: Available when goods are “unique or in other proper circumstances” 2-716
· Other remedies

· Restitution: buyer is in breach, available for payments made to the seller, less the seller’s damages 2-718(2)
· Liquidated damages: Under a proper clause: 2-718(1)
SELLER’S REMEDIES
· Seller can cancel if buyer wrongfully rejects or revokes acceptance, fails to make payment due on or before delivery, or repudiates §2-703(f)
· If the goods are accepted, seller gets contract price §2-709
· Note: this is equivalent to “specific performance” for seller
· If goods are not accepted

· Seller’s resale (~cover) §2-706
· Market damages (like buyer’s market damages) + incidental damages – expenses saved §2-708(2)
· Profit (e.g., LOST VOLUME SELLER) §2-708(2)
· What limits are there on resale? §2-706
· Must sell in good faith

· Must identify the same goods being resold

· Must give the buyer proper notice of the sale

· Must conduct sale in commercially reasonable manner

· May a seller resell, but get market damages if the m.p. is lower?

· Might be eligible for this if the seller failed to follow the right procedures when the resold – invoke it’s own errors against itself

· No. the best answer (and likely result) is that the seller is limited to the damages it actually incurred.

· Other Remedies:

· Stop delivery if buyer is insolvent or breaches §2-702; §2-705

· Liquidated damages §2-718
e. NONRECOVERABLE DAMAGES

i. Attorneys Fees
1. “American Rule” – each side pays own costs, regardless of who wins. (specific exceptions in civil rights cases, antitrust actions, etc.) This rule applies generally to contract actions: no award of attorneys fees.
2. Zapata: Despite the fact that the CISG provides for “damages for breach,” and many other countries award attorneys fees as part of such damages, this does not mean that the US should award attorneys fees in contract actions.  Would need an explicit rule in CISG to overcome American Rule. Plus, this is a procedural issue, not a contract issue, so outside scope of CISG.
3. NOTE:  Contrary to Zapata, some courts do allow award of attorneys’ fees for out of court behavior, at judge’s discretion. (Posner, in Zapata says atty’s fees only permitted under FRCP as sanction for during-litigation/in-court behavior).
4. CONTRACT can vary the American Rule – provide for attorneys fees however the parties want to.
ii. Emotional Distress
1. R2d §353:  Recovery for Emotional Distress is excluded unless:
a. Breach also caused bodily harm, OR

b. Contract is such that serious ED was a particularly likely result
2. Erlich v. Menezes: Negligent construction caused home to be uninhabitable. No recovery for emotional distress because construction did not cause direct physical injury. Contracts need to be limited to damages that are reasonably foreseeable so that parties can estimate the financial risks involved.  Public policy against awarding ED damages in home construction contracts, too: building home is always emotional rollercoaster, and we need to keep costs down for contractors – can’t expose to ED damages anytime something (predictably) goes wrong.

iii. Punitive Damages
1. R2d §355:  Punitive damages are NOT recoverable unless the breach is also a tort for which punitive damages are recoverable.

2. Posner’s “Efficient Breach” theory: want to keep damages for breach predictable, and limited to the other party’s expectations, so that resources are allocated for highest & best use, and negotiation/transaction costs are minimized.  If party gets a better opportunity, we want him to determine that on his own, breach the conflicting, lower-value K, enter the high-value K, and simply pay damages to 1st party to put him where he expected to be.
3. Generally, “fault” and “morals” don’t come into contract law.  (but see good faith requirements, used in determining whether breach is “material” – Jacob & Youngs)


VIII. OTHER REMEDIES

a. Available at injured party’s discretion, instead of Expectation Damages.  Usually resort to reliance/restitution only when expectation damages can’t be proven.
b. LIMITATIONS apply here as they do to expectation damages:
i. Foreseeability

ii. “duty” to mitigate

iii. Certainty
c. RELIANCE DAMAGES:
i. R2d §349: “As an alternative to expectation damages, injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance, less any loss that the party in breach can prove with reasonable certainty that the injured party would’ve suffered had the contract been performed.”  
ii. ( APPLICATION: CAN’T PROVE EXPECTATION DAMAGES W/ CERTAINTY:  If reliance is sought because profits are uncertain, the breaching party can deduct losses that he proves were certain under the other party’s (new) venture. Hightower.
iii. ( APPLICATION: DIDN’T PROVE CONTRACT EXISTED (DAMAGES UNDER PROMISORY ESTOPPEL THEORY): See Walser v. Toyota;
1. R2d §90(1):  Damages award in PE case can be limited “as justice requires.”  Court in Walser weighs strength of the original PE claim in determining how much damages to award – was reliance reasonable, etc?  Williston says you shouldn’t do this – if there was a promise, enforce as full K – award expectation damages.  Courts go both ways.
iv. POLICY NOTE: it’s hard for breaching party to prove losses for same reason Plaintiff has a tough time proving profits – the venture was uncertain.  But breaching party is at fault, so fair to put burden on him to try.  Tough position for groups providing service to new ventures:  can’t limit losses to the value of the contract; this has been rejected by Rest. 2nd (unconscionable damage limits not enforced).
v. Wartzman v. Hightower Productions:  New venture for “entertainment” hired lawyer to draft incorporation / stock docs, and he did it wrong.  Venture would’ve been prevented from operating across state lines (necessary) for weeks, and needed to spend $$ to hire expert to fix errors.  Folded instead.  Holding:  Venture is entitled to $$$$ reliance damages (essentially entire costs spent in setting up business!), minus costs avoided.  Lawyer didn’t prove there’d have been losses rather than profits had the business gone forward.
vi. Walser v. Toyota Motor Sales, USA, Inc.:  Limits damages to out-of-pocket expenses when promise relied on would have required promisee to pass additional funding requirements before being guaranteed dealership. Prospective dealership is permitted to recover damages for difference between FMV of dealership bought and contract price, but no expectation damages.
d. RESTITUTION: Available only when whole K is over (ie, total breach or voided K)
i. R2d §370:  Only allowed to the extent that a party has conferred a benefit on the other party by way of part performance or reliance.
ii. R2d §371: MEASURED by either: (a) how much it would’ve cost to receive same benefit from someone else; OR (b) increased value of his property
1. Contract price is evidence of the market cost for §371(a), but it’s not necessarily the same.  Breaching party loses the benefit of its bargain if MP is higher.
2. Not all courts follow the above: some use contract price definitively as the cost of the project (limits recovery under restitution theory).  Constantino.
iii. R2d §373:  (1) If the other party has repudiated or is in total breach, injured party is entitled to restitution for any benefit he’s conferred on the other party by part performance or reliance; BUT (2) no right to restitution if injured party has fully performed and the other side only has to pay a definite sum of money (--this approximates expectation damages, and is certain, so avoid reviewing what the benefit conferred was)

iv. R2d §374: Restitution is available to the breaching party! (2) but if the contract entitles the other party to retain the performance in case of breach, then no restitution as long as the performance is reasonable as liquidated damages.
v. R2d §375: Restitution permitted when K failed Statute of Frauds, as long as permitting such restitution doesn’t frustrate purpose of Statute of Frauds.
vi. R2d §376:  If contract was avoided due to capacity, mistake, misrepresentation, duress, undue influence or abuse of fiduciary relationship, the wronged party is entitled to restitution for benefit conferred on other party by part performance/ reliance.
vii. R2d §377:  Restitution is available in cases of impracticability, frustration, & non-occurrence of a condition, where benefit has been conferred on other party by part performance or reliance.
viii. UNITED STATES ex rel. COASTAL STEEL ERECTORS, INC. v. ALGERNON BLAIR, INC. (4th Cir. 1973):  Coastal Steel had done some work & conferred benefit on Blair, who stopped making payments ( material breach. Costal Steel entitled to restitution even though it would’ve lost money had the entire contract been performed.  This is supported by R2d §373’s comments.
ix. LANCELLOTTI v. THOMAS (Sup. Ct. PA 1985):  Restitution available to party who breached its contract to lease restaurant business.  Breaching party made large downpayment, and is entitled to get back the amount in excess of non-breaching party’s damages.
e. SPECIFIC PERFORMANCE

i. R2d §359: if damages are sufficient, specific performance will not be provided.
ii. R2d §360:  Factors affecting Adequacy of Damages:
1. Difficulty of proving damages w/ reasonable certainty;

2. Difficulty of procuring suitable substitute performance given $ damages;

a. Real estate = unique = presumption in favor of specific performance

3. Likelihood damages award can’t be collected

iii. LIMITS ON AWARD OF SPECIFIC PERFORMANCE:
1. R2d §362: Contract terms must be sufficiently certain to provide basis for order of specific performance.

2. R2D §364: Not awarded if “unfair”
a. Contract was induced by mistake / unfair practices

b. Relief causes hardship to THIRD PARTY(S)
c. Exchange is grossly inadequate / other unfair terms of contract
d. Even if the contract provides for no specific performance, it will be awarded if failure to do so would be unfair to party or 3rd party.

3. R2d §365: Not awarded if the act is contrary to public policy
4. R2d §366: Not awarded if too difficult for court to enforce (supervision)

5. R2d §367: (a) Contract for personal services NOT specifically enforced; (b) won’t be “negatively enforced” by issuing injunction against performing for a different employer, if effect is to force performance for contract employer.
iv. CITY STORES CO. v. AMMERMAN (D.D.C. 1967):  Land contract (hard to get substitute), AND difficult to calculate $ damages (profits from mall location are too uncertain).  Although terms were open, there was reference to other completed contracts that could provide sufficient certainty.  
v. Reier Broadcasting Co. v. Kramer: Court declines to issue injunction to prevent Coach Kramer from performing for ClearChannel on talk show, bc of preference against specific enforcement in employment contracts.  NOTE: not all courts would refuse injunction, especially where here, talk show is not primary employment.
1. Valid purpose in enforcing negative covenant (exclusive performance term) is in restricting unfair competition.  See Valley Medical.
f. AGREED DAMAGES:  LIQUIDATED DAMAGES & PENALTY CLAUSES

i. R2d §356(1): liquidated damages are permitted, as long as amount is reasonable in light of:

1. Anticipated or actual harm caused by breach; AND

2. Difficulties of proof of loss

3. Term fixing unreasonably large liquidated damages is void as penalty.

ii. R2d §361: specific performance or injunction may be granted to enforce a duty even though there is a provision for liquidated damages for breach of that duty.

1. But note that liquidated damages clauses usually “oust other remedies” in practice.

iii. UCC §2-178(1):  Liquidated damages clause in contract is permitted, provided the amount is reasonable in light of:
1. The anticipated or actual harm caused by the breach;

2. The difficulties of proof of loss; and
3. The inconvenience/non-feasibility of otherwise obtaining adequate remedy;
4. Term fixing unreasonably large liquidated damages is void as a penalty.

iv. UCC §2-719: Can set different remedies by contract than set out in UCC. (3) Consequential damages can be limited/excluded unless unconscionable.
v. WESTHAVEN ASSOCS., LTD. v. C.C. OF MADISON, INC.:  liquidated damages upheld for breach of lease in mall.  Damages were set at $/day: daily amount made it reasonably related to actual losses, and losses to mall due to loss of foot traffic from Cost Cutters store are hard to quantify/prove.
vi. TIME at which damages are reasonable:  Westhaven court would invalidate if costs were unreasonable either at time of K or at time of breach.  Other courts (Hawaiian Sugar) would uphold if costs were reasonable either at time of K or at time of breach.
CANNONS OF CONSTRUCTION

1. Plain Language Meaning

2. Parties’ Intent

3. Apply Principles of interpretation
Principles of Interpretation: (Common to all types of law)
Noscitur a sociis:  “a word is known by the company it keeps” – interpret meaning of word by the other words used in close proximity to it.  “Breasts, legs, thighs, wings” – legs means poultry legs, not other kinds…

Ejusdem generis: “of the same kind, class, or type”  “KFC, Brown’s and other fine eating establishments” – “other fine eating establishments” probably includes Chic-Fil-A, but not Capital Grill

Expressio unius exclusion alterius: “express mention of one excludes all others” – contract calls for “fried, baked, roasted, or boiled chicken” – excludes served raw, or microwaved, or grilled… Enumerated possibilities exclude all others.

Ut magis valeat quam pereat: “an interpretation that makes the contract valid is preferred to one that does not” (See R2d §203(a)—an interpretation which gives a reasonable, lawful and effective meaning to all the terms is preferred to an interpretation which leaves part unreasonable, unlawful or of no effect).  Does this one help understand what the parties really meant?  In some sense yes, since we’re pretty sure the parties meant to have a contract. THIS IS A POWERFUL CONCEPT.  Ex: Contract for widgets at $5ea up to 100 widgets, and $4 each for over 100 widgets. This could mean $404 for 101 widgets, but $500 for 100 widgets ( court won’t interpret this way if you get to lawsuit. 

Omni praesumuntur contra proferentem:  “Interpret contract against the drafter” – assume the drafting party knows of the ambiguities, drafts in their favor, etc. Provide counter-incentive to drafter putting in purposeful ambiguities in its favor. R2d §206.
Interpret contract as a whole. R2d §202(a) – A writing is interpreted as a whole, and all writings that are part of the same transaction are interpreted together.  Important principle, but somewhat qualified (as when contracting parties include a term that says the K supercedes all prior negotiations).

Purpose of the parties. R2d §202(1): …if the principal purpose of the parties is ascertainable it is given great weight. Note there’s a trick here in that the parties’ purposes are never the same, but up to some point they do have a common purpose. If that purpose is known, it’s given great weight.

Specific provision is exception to a general one.  R2d §203(c) – specific terms are given greater weight than general language.
Handwritten/typed provisions control printed ones. Assume these are newer. ~R2d §203(d): separately negotiated or added terms are given greater weight than standardized terms or other terms not negotiated.
Public Interest is Preferred. R2d §207. This upset people who were against the R2d. This is not about what the parties meant – it’s about the public, which isn’t what private Ks are supposed to be about.  This gets applied in contracts dealing w/ restrictions on employment; restrictions on use of land.
Was there an unexpected event that upset a “basic assumption” of BOTH PARTIES to the contract?





Is performance now substantially more difficult or expensive? ( IMPRACTICABILITY





NO





Is performance now almost totally worthless? (“principle purpose” is frustrated?) ( FRUSTRATION





YES





NO





NO





Was the risk allocated to the party seeking to avoid performance?





Was it the fault of the party seeking to avoid performance?
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