CONTRACTS II OUTLINE
Professor Swaine

THE PAROL EVIDENCE RULE
· Parol Evidence Outline

· (1) What is the level of integration

· Is there an integrated agreement? Completely, or only partly?
· (2) What’s the parol evidence being used to do?

· If agreement isn’t integrated at all, the parol evidence rule doesn’t apply and parol evidence may be admitted for ANY purpose
· If partially integrated, evidence can NOT be used to contradict the writing, but MAY be used to supplement or explain it 
· If completely integrated, evidence can NOT be used to contradict or supplement, but ONLY to explain
· (3) Does an exception apply?

· Is parol evidence being used to show that there was no:
· Valid agreement?
· Collateral agreement?
· Oral condition?
· Later agreements?
The Common Law Rule

· The Parol Evidence Rule
· Definition

· A doctrine precluding parties to an agreement form introducing evidence of PRIOR or CONTEMPORANEOUS agreements in order to repudiate or alter the terms of the written contract

· An exclusionary rule / meaning to keep certain evidence out

· Purpose

· Provides certainty for contracting parties

· Prevents the introduction of unreliable evidence
· Deters attempts to rewrite agreements with hindsight
· Integrated Agreements

· R § 209(1): An integrated agreement is a writing or writings constituting a final expression of one or more terms of the agreement

· UCC provision is similar

· Complete v. Partial Integration

· R § 210(1): A COMPLETELY integrated agreement is an integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement
· R § 210(2): A PARTIALLY integrated agreement is an integrated agreement other than a completely integrated agreement

· Could be a final agreement, but was not intended to fully encompass the deal
· Restatements
· § 209: Integrated Agreements
· (1) An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement
· (2) Whether there is an integrated agreement is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule
· (3) Where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression
· § 210: Completely and Partially Integrated Agreements
· (1) A completely integrated agreement is an integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement
· (2) A partially integrated agreement is an integrated agreement other than a completely integrated agreement
· (3) Whether an agreement is completely or partially integrated is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule
· § 211: Standardized Agreements
· (1) Excepted as stated in subsection (3), where a party to an agreement signs or otherwise manifests assent to a writing and has reason to believe that like writings are regularly used to embody terms of agreements of the same type, he adopts the writing as an integrated agreement with respect to the terms included in the writing
· (2) Such a writing is interpreted wherever reasonable as treating alike all those similarly situated, without regard to their knowledge or understanding of the standard terms of the writing
· (3) Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement
· § 213: Effect of Integrated Agreement on Prior Agreements (Parol Evidence Rule)
· (1) A binding integrated agreement discharges prior agreements to the extent that it is inconsistent with them
· (2) A binding completely integrated agreement discharges prior agreements to the extent that they are within its scope
· (3) An integrated agreement that is not binding or that is voidable and avoided does not discharge a prior agreement. But an integrated agreement, even though not binding, may be effective to render inoperative a term which would have been part of the agreement if it had not integrated
· § 214: Evidence of Prior or Contemporaneous Agreements and Negotiations
· Agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish
· (a) that the writing is or is not an integrated agreement;
· (b) that the integrated agreement, if any, is completely or partially integrated;
· (c) the meaning of the writing, whether or not integrated
· (d) illegality, fraud, duress, mistake, lack of consideration, or other invalidating cause;
· (e) ground for granting or denying rescission, reformation, specific performance, or other remedy
· § 215: Contradiction of Integrated Agreements
· Except as stated in the preceding Section, where there is a binding agreement, either completely or partially integrated, evidence of prior or contemporaneous agreements or negotiations is not admissible in evidence to contradict a term of the writing
· § 216: Consistent Additional Terms
· (1) Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated
· (2) An agreement is not completely integrated if the writing omits a consistent additional agreed term which is
· (a) agreed to for separate consideration, or
· (b) Such a term as in the circumstances might naturally be omitted from the writing
· § 217: Integrated Agreement Subject to Oral Requirement of a Condition
· Where the parties to a written agreement agree orally that performance of the agreement is subject to the occurrence of a stated condition, the agreement is not integrated with respect to the oral condition
· Merger Clause
· If parties put a merger clause in their contracts, they are communicating to each other that the written agreement is MEANT to be a complete and final integrated agreement

· Provides that, “this document constitutes the entire agreement of the parties and there are NO representations. warranties, or agreements other than those contained in this document”

· BUT, under the Restatements, a merger clause does NOT necessarily mean that the agreement is completely integrated

· 3 Step Rule

· 1st STEP( Determine the Level of Integration
· A completely integrated agreement is an expression of ALL of the terms of the agreement
· A partially integrated agreement is a final statement of SOME of the terms

· 2nd STEP( What Purpose is the Parol Evidence Going to be Used For? To Contradict, Supplement, or Explain?
· If the agreement is NOT integrated at ALL / not meant to be a final expression of the terms in any way, the parol evidence rule does NOT apply
· If the agreement is PARTIALLY integrated, evidence of a prior or contemporaneous agreement can be used to supplement or explain the written agreement

· BUT, evidence of a prior or contemporaneous agreement can NOT be used to contradict the written agreement

· If the agreement is COMPETELY integrated, evidence of prior or contemporaneous agreements can be used ONLY to explain the written agreement

· Evidence of a prior and contemporaneous agreement can NOT be used to supplement or contradict the agreement

· Rationale( Since a completely integrated agreement is intended to be a comprehensive statement of all the terms, you should NOT be supplementing or contradicting this at all

· 3rd STEP: Exceptions to the Rule

· Evidence of the following are NOT excluded / can be presented to show that there was never an agreement / agreement is invalid:

· Incapacity




· Fraud

· Duress

· Undue Influence

· Mistake 

· Lack of Consideration


· No Mutual Assent

· Existence of a Collateral Agreement

· Existence of an Oral Condition 
· Evidence to show that the agreement would not take effect unless some specified event occurred 

· Showing of Entitlement to an Equitable Remedy (i.e. Promissory Estoppel)

· Evidence to Explain Ambiguity in the Contract
· 1st Step: Thompson v. Libby (Level of Integration(Completely( “Plain Meaning” 4 Corner Apprch)

· Facts: P and D entered into a contract for a sale of logs / D claimed that P also made an oral warranty of quality to D and violated it

· Issue: May parol evidence be admitted to prove the existence of a contemporaneous parol warranty?

· Holding: Where a contract is complete on its face, as it is here, parol testimony is inadmissible to vary / contradict / add to its terms

· The contract here contains all necessary terms and is complete on its face, therefore representing the complete embodiment of their agreement

· The warranty of quality adds to / contradicts the written agreement (no quality provision) and therefore must be excluded by the parol evidence rule

· To justify the admission of a parol promise by one of the parties to a written contract, on the ground that it is collateral, the promise must relate to a subject distinct from that to which the writing relates

· A warranty of quality is NOT a collateral contract because it should be part of the contract / directly relates to the same subject as the original contract

· 2nd Step: Taylor v. State Farm (Purpose of Evidence Use(Explain / Corbin & Restatement Approach)
· Facts: P sued D for bad faith, seeking damages for excess judgment and claiming that D improperly failed to settle w/in property limits / D claimed that P released “all contractual rights, claims, and cause of action he had or may have had against D under the policy of insurance…in connection with the collision…and all subsequent matters” / P argued that the bad faith claim sounded in tort and was neither covered nor intended to be covered by the language releasing “all contractual claims”
· Issue: Does the release include bad faith claims? Is parol evidence admissible at trial to aid in interpreting the release?
· Holding: Under the Corbin and Restatement view, the court must consider ALL of the proferred evidence to determine its relevance to the parties’ intent (i.e. EXPLAIN / INTERPRET the agreement) and then apply the parol evidence rule to exclude from the factfinder’s consideration only the evidence that contradicts or varies the meaning of the agreement

· The Arizona court therefore considers the evidence that is alleged to EXPLAIN the release agreement, determine the EXTENT of integration, ILLUMINATE the meaning of the contract language, or DEMONSTRATE the parties’ intent
· No need to make a threshold preliminary finding of ambiguity before the judge considers extrinsic evidence for interpretation 
· The potential size of the bad faith claim, the fact that the parties use limiting language in the release, and the recent authority characterizing the claim as a tort all support O’s contention that the release language was not intended to release his bath faith claim
· 3rd Step: Sherrod Inc. v. Morrison Knudsen Co. (Minority Rule( No Fraud Exception to Contradict)
· Facts: D told P that there were 25,000 cubic yards of extraction to be performed on the job / P based his bid on reliance of that representation and the bid was accepted / while performing work, P discovered that the quantity of work far exceeded 25,000 cubic yards / written contract P signed later did NOT specify the quantity because D allegedly promised to pay P more than the contract provided / P later sued to recover to set aside price provisions in contract and recover for all work performed because D misrepresented the amount of dirt / promised to pay more than the contract price
· Issue: May parol evidence be introduced to contradict the terms of the written agreement under the fraud exception?
· Holding: MINORITY RULE( A written agreement may be altered only by a subsequent contract in writing or by an executed oral agreement
· Montana court holds that there IS a fraud exception, but only applies if the evidence does not directly contradict the terms of an express written agreement (otherwise, the parol evidence rule applies)
· Court is concerned w/ the fact that every case could be packaged as a fraud claim

· MAJORITY RULE( There IS a valid exception to the parol evidence rule when fraud is involved 
· The result of this case is that no party can be held accountable for its fraudulent conduct so long as it is in a sufficiently superior bargaining position to compel its victim to sign a document relieving it of liability

The UCC Rule and Trade Usages

· The UCC Parol Evidence Rules

· Similar to Restatement, bus has special deference to trade usage, course of performance, and course of dealing to EXPLAIN  the meaning of the agreement / qualify the terms of a written contract
· UCC 2-202: Final Written Expression: Parol or Extrinsic Evidence

· Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may NOT be CONTRADICTED by evidence of any prior agreement or of a contemporaneous oral agreement but MAY be EXPLAINED or SUPPLEMENTED
· (a) By course of dealing (i.e. past conduct between parties not relating to contract at issue) or usage of trade (i.e. place or location or trade usage) or by course of performance (i.e. past conduct between the parties relating to the contract at issue) and
· (b) By evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement
· UCC 1-205: Course of Dealing and Trade Usage

· (1) A course of dealing is a sequence of pervious conduct between the parties to a particular transaction which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct

· (2) A usage of trade is any practice or method of dealing having such regularity of observance in a PLACE (used in Nanakuli), vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question. The existence and scope of such a usage are to be proved as facts. If it is established that such a usage is embodied in a written trade code or similar writing the interpretation of the writing is for the court

· (3) A course of dealing between parties and any usage of trade in the vocation or trade in which they are engaged or of which they are or should be aware give particular meaning to and supplement or qualify terms of the agreement

· (4) The express terms of an agreement and an applicable course of dealing or usage of trade shall be construed wherever reasonable as consistent with each other; but when such construction is unreasonable express terms control both course of dealing and usage of trade and course of dealing controls usage of trade

· (5) An applicable usage of trade in the place where any part of performance is to occur shall be used in interpreting the agreement as to that part of the performance

· (6)  Evidence of a relevant usage of trade offered by one party is not admissible unless and until he has given the other party such notice as the court finds sufficient to prevent unfair surprise to the latter.

· UCC 2-208: Course of Performance or Practical Construction

· (1) Where the contract for sale involves repeated occasions for performance by either party with knowledge of the nature of performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection shall be relevant to determine the meaning of the agreement

· (2) The express terms of the agreement and any such course of performance, as well as any course of dealing and usage of trade, shall be construed whenever reasonable as consistent with each other; but when such construction is unreasonable, express terms shall control course of performance and course of performance shall control both course of dealing and usage of trade

· (3) Subject to the provisions of the next section on modification and waiver, such course of performance shall be relevant to show a waiver or modification of any term inconsistent with such course of performance
· Nanakuli Paving & Rock Co. v. Shell Oil Co (UCC 2-202’s Parol Evid. Rule( Trd Usage & C of Deal) 
· Facts: P sued over a one-year contract, contending that D failed to protect it from price increases / P argued that although such protection was not enumerated in the contract (just said “price is to be D’s posted price at time of delivery”), it was part of the trade usage in concrete and thus implied in the contract, plus D had previously performed this service for P in the past (i.e. course of dealing)
· Issue: May trade custom and usage and past course of dealings establish contract terms?
· Holding: Under UCC 2-202, trade usage and past course of dealings between contracting parties may establish terms not specifically enumerated in the contract, so long as no conflict is created with the written terms (not used to contradict)
· Express terms do control and can not be overridden, but trade usage and course of performance can QUALIFY express terms, specifically price protection within the contract here
Parol Evidence Under the CISG

· CISG( NO Parol Evidence rule!

· ALTOGETHER, the CISG allows for the admission of all relevant evidence of the parties’ intent, but it does NOT make it mandatory nor does it require the court to give relevant evidence a lot of weight
· Article 8(1): For the purposes of this Convention, statements made by and other conduct of a party are to be interpreted according to his intent where the other party knew or could not have been unaware what that intent was
· Article 8(2): If the preceding paragraph is not applicable, statements made by and other conduct of a party are to be interpreted according to the understanding that a reasonable person of the same kind as the other party would have had in the same circumstances
· Article 8(3): In determining the intent of a party OR the understanding a reasonable person would have had, due consideration is to be given to ALL relevant circumstances of the case, including the negotiations, any practices which the parties have established between themselves, usages, and any subsequent conduct of the parties
· Article 11: A contract of sale need NOT be concluded in or evidenced by writing and is NOT subject to any other requirement as to form. It may be proved by ANY means, including WITNESSES
· MCC-Marble Ceramic Center v. Ceramic Nuova D’Agostino (CISG( NO Parol Evidence Rule)
· Facts: P signed an Italian contract, containing terms and conditions on both the front and reverse / P signed but was unaware of the provisions on the reverse side / D was aware that P had no subjective intent to be bound by those terms / later, P brought suit against D, claiming breach of requirements contract when D failed to satisfy orders 
· Issue: Must a court consider parol evidence in a contract dispute governed by the CISG?
· Holding: The CISG precludes the application of the parol evidence rule, which would otherwise bar the consideration of evidence concerning a prior or contemporaneously negotiated oral agreement
· Since the CISG allows for the admission of all relevant evidence of the parties’ intent, evidence indicating that D was aware of P’s subjective intent not to be bound by the terms on the reverse of the pre-printed contract can be considered
SUPPLEMENTING THE AGREEMENT

· Implied Terms and Obligations Outline

· Has there been…

· A violation of implied “reasonable” or “best” efforts obligations? 

· Woods 

· UCC 2-306(2)
· UCC 2-309 also generally requires reasonable notification before termination 

· A violation of the basic obligation of good faith?

· May be SUBJECTIVE or OBJECTIVE 

· In the UCC:

· A subjective standard generally 

· An objective standard for merchants in the sale of goods (UCC 2-103(1)(b))

· One can satisfy the objective approach and not the subjective one (Locke), or vice versa

· It may be particular to the commercial context (Locke) or type of contract (American Bakeries, Donahue v. Federal Express)
· Rationale for Default Rules:

· Parties might not have included terms, but meant to / would have agreed to these terms had they thought about it

· Provide an incentive for parties to distinguish what they want if it differs from the rule
· The UCC is trying to advance certain values of efficiency and fairness

Reasons for Implied Terms
· UCC 2-306(2): Output, Requirements and Exclusive Dealings 

· Codifies Wood v. Lucy, Lady Duff-Gordon and requires “best efforts” under a requirements contract
· (2) A lawful agreement by either the seller or buyer for exclusive dealing in the kinds of goods concerned IMPOSES unless otherwise agreed an obligation by the seller to use BEST EFFORTS to supply the goods AND by the buyer to use BEST EFFORTS to promote their sale
· Wood v. Lucy, Lady Duff-Gordon (Implied Term of “Best Efforts” under UCC 2-306(2))
· Facts: Lucy, a famous-name fashion designer, contracted w/ Wood that for her granting him an exclusive right to endorse designs with her name & market and license all of her designs, Wood would split all profits w/ her / later, Lucy placed her endorsement on Sears clothing, in violation of contract / Lucy alleged there was no contract in first place, b/c Wood not bound to do anything
· Issue: Is the exclusivity provision supported by an implied promise / term, making it a binding contract?
· Holding: While an express promise may be lacking, the whole writing may be “instinct with an obligation”- an implied promise- imperfectly expressed so as to form a valid contract
· The promise to pay Lucy half the profits and  make monthly accounting was a implied promise to use Wood’s BEST EFFORTS to bring profits and revenues into existence

· Wood assumed an implied obligation to use reasonable efforts in return for the exclusive privilege to promote Lady’s designs, therefore creating a binding contract

· UCC 2-309: Absence of Specific Time Provisions; Notice of Termination 

· Used in Leibel v. Raynor Manufacturing  / frequently applied to distributorship agreements
· (2) Where the contract provides for successive performances but is indefinite in duration it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party
· (3) Termination of a contract by one party except on the happening of an agreed event requires that REASONABLE notification be received by the other party and an agreement dispensing with notification is INVALID if its operation would be unconscionable 
· “Reasonable notification” may still be required, even if written agreement dispensed w/ need for notification of termination, if it would lead to an unconscionable state of affairs
· Leibel v. Raynor Manufacturing Co. (Implied Term of “Reasonable” Not. of Termin.(UCC 2-309(3))
· Facts: P orally contracted w/ D to become an area-exclusive distributor of D’s garage doors and operators / P borrowed substantial sums of money to purchase an inventory of D’s products / after 2 yrs. of decreasing sales, D sent P a notice of termination saying that as of THAT date, the relationship was terminated & P would have to go through another manufacturer-buyer for a higher price to acquire D’s products
· Issue: P argues reasonable notice was NOT given / D claims they were able to terminate at any time
· Holding: Reasonable notification is required under the UCC in order to terminate an ongoing oral agreement creating a manufacturer-distributor relationship
· UCC applies where the dealer-distributor was to sell the “goods” of the manufacturer-supplier
· The requirement of REASONABLE notification does not relate to the method of giving notice (i.e. written), but to the circumstances under which notice is given / extent of advance warning

· When sales are the primary essence of the distributorship agreement, the dealer is compelled to keep a large inventory on hand- if distributorship is terminated w/out sufficient time to sell remaining inventory, a cause of action for damages may exist

· Factors that Determine Whether Notice of Termination is “Reasonable”
· The distributor’s need to sell his remaining inventory
· Whether distributor has substantial un-recouped investment made in reliance on the agreement

· Whether there has been sufficient or “reasonable time” to find a “substitute” arrangement”

· Terms contained in the parties’ present or prior agreement and by industry standards
Implied Obligation of Good Faith

· Restatement § 205: Duty of Good Faith and Fair Dealing (used in Locke)
· Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement
· Locke v. Warner Bros. (“Pay or Play” Deal / Implied Covenant of Good Faith & Fair Dealing R § 205)
· Facts: P entered into agreement w/ D in exchange for dropping her case against Eastwood / P would receive $250,000 from D for 3 yrs for a non-exclusive first look deal for any picture she was thinking of developing & a $750,000 “pay or play” directing deal / unbeknownst to P, Eastwood agreed to reimburse D for contract / D paid P guaranteed compensation under contract but never developed any of P’s proposed projects or hired her to direct any films / P contends that the development deal was a sham
· Issue: By categorically rejecting P’s work irrespective of the merits of her proposals, did D violate the implied terms of the contract?
· Holding: Where a contract confers on one party a discretionary power affecting the rights of the other, a duty is imposed to exercise that discretion in good faith and in accordance w/ fair dealing
· The contract provides that D can elected to do nothing with P, but did NOT give D the express right to refrain from considering P’s ideas / working with P
· The implied covenant of good faith and fair dealing obligated D to exercise that discretion honesty and in good faith and neither party can frustrate the other party’s right to receive the benefit of the contract under this implied covenant
· UCC and CISG Provisions of Good Faith
· 2 Standards:
· Subjective-> “Honesty in Fact”
· Objective-> Obligation of merchants to follow “reasonable commercial standards” (2-103)
· 1-102: Purposes; Rules of Construction; Variation by Agreement
· (3) The effect of the provisions of this Act may be varied by agreement, except as otherwise provided in this Act and expect that the obligations of good faith, diligence, reasonableness and care prescribed by this Act may NOT be disclaimed by agreement but the parties may by agreement determine the standards by which the performance of such obligations is to be measured if such standards are not manifestly unreasonable
· 1-203: Obligation of Good Faith
· Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement
· 1-201: General Definitions
· (19) “Good faith” means honesty in fact in the conduct or transaction concerned
· 2-103: Definitions and Index of Definitions
· (1)(b) “Good faith” in the case of a merchant means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade
· CISG Article 7
· (1) In the interpretation of this Convention, regard is to be had to its international character and to the need to promote uniformity in its application and the observance of good faith in international trade
· UCC 2-306(1): Output, Requirements and Exclusive Dealings (used in American Bakeries)
· A term which measures quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in GOOD FAITH, EXCEPT that NO quantity UNREASONABLE disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded
· Empire Gas Corp. v. American Bakeries (Implied Oblig. of Good Faith in Req. Contract UCC 2-306(1)) 
· Facts: D entered into a agreement w/ P for approx. 3,000 conversion units at price of $50 per unit & agreed to purchase propane motor fuel solely from P for 4 yrs. / soon after, D decided not to convert its trucks to propane & purchased nothing / P sued for breach of requirements contract
· Issue: D argues that the UCC 2-306(1) proviso that a buyer may not buy any “quantity unreasonably disproportionate to any stated estimate” does not apply so long as buyer meets its requirement to act in “good faith” 
· Holding: A buyer in a requirements contract may decide to buy less than the contract estimate, or even to buy nothing, so long as the buyer acts in good faith, but good faith requires MORE than mere second thoughts about the terms of the contract / anticipation of loss of profit / buying from a different seller
· When too MUCH is demanded( A buyer can NOT demand an unreasonably disproportionate amount to any stated estimate 

· Prevents buyer for bad-faith behavior in buying too much when price drops / when knows price is going to rise)
· When too LITTLE is demanded (as here)( A seller is entitled to expect the buyer to purchase something like the stated estimate, UNLESS it has a GOOD-FAITH, valid business reason for buying disproportionately less 

· Ex: Avoiding serious financial loss, maintain viability of its business, or shut down a business which is no longer viable
· Donahue v. Federal Express Corp (No Good-Faith Cause Needed to Terminate At-Will Emply. Cont.)

· Facts: P, an employee of D, was fired after he questioned numerous company practices which he claimed to be improper / P brought suit against D for wrongful termination
· Issue: Is there an implied term of good faith in the termination of at-will employment contracts?
· Holding: An employee cannot, as a matter of law, maintain an action for the breach of an implied duty of good faith and fair dealing insofar as the underlying claim is for the termination of an at-will employment relationship
· In an at-will employment contract, either party is free to terminate the contract at any time w/out requirement of good or just cause / implied covenant of good faith will NOT transform an at-will employment relationship into one that requires good cause for discharge
· Limitations on Ability of Employer to Terminate an At-Will Employee
· Contracts w/ a specified duration
· Public policy (restricted to clear mandates)
· Additional consideration provided (i.e. employee’s hardship and expense in relocating for job)
· Employee handbook or manual states that D refrains from terminating employees except for good cause
· Promissory estoppel (i.e. detrimental reliance by a discharged employee)
Warranties

· Warranties Outline

· Is there an express warranty?

· Did the seller make a statement about the goods, describe the goods, or give a sample of the goods?
· Bayliner
· Is there an implied warranty?

· For Goods

· Implied warranty of merchantability (UCC 2-314)

· If the seller…
· Is merchant of these kinds of goods
· Warrants that they’ll pass without objection in trade and 
· Be fit for ordinary purposes
· Implied Warranty of Fitness for a Particular Purpose (UCC 2-315)

· If the seller…
· Knew buyer’s particular purpose and
· Buyer relied on her skill or judgment in choosing the good
· Disclaiming( Look to particular requirements for each, unless you see in writing “as is” or the like
· For Real Estate

· Habitability( A building will be habitable
· Skillful Construction( Free from material defects (Caceci)
· 3 Types of Warranties

· Express Warranty (UCC 2-313)

· An affirmation, promise, description, sample or model will amount to an express warranty if it is part of the “basis of the bargain”
· Does NOT require that the seller have the intent to create an express warranty 

· (1) Express warranties by the seller are created as follows:
· (a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise
· (b) Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description
· (c) Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model
· (2) It is NOT necessary to the creation of an express warranty that the seller use formal words such as “warranty” or “guarantee” or that he have a specific intention to make a warranty, BUT an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does NOT create a warranty
· Implied Warranty of Merchantability (UCC 2-314)

· Under this warranty, a “MERCHANT” who regularly sells goods of a particular kind impliedly warrants to the buyer that the goods are of good quality and are fit for the ordinary purposes for which they are used

· Applies only if the seller is a merchant

· Two most frequently applied tests are whether the goods would:
· Pass without objection in the trade AND

· Are fit for the ordinary purposes for which such goods are used
·  (1) Unless excluded or modified (Section 2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale IF the seller is a merchant with respect to goods of that kind. Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale
· (2) Goods to be merchantable must be at least such as:
· (a) pass without objection in the trade under the contract description; and
· (b) in the case of fungible goods, are-of fair average quality within the description; and
· (c) are fit for the ordinary purposes for which such goods are used; and
· (d) run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved; and
· (e) are adequately contained, packaged, and labeled as the agreement may require; and
· (f) conform to the promises or affirmations of fact made on the container or label if any
· (3) Unless excluded or modified (Section 2-316) other implied warranties may arise from course of dealing or usage of trade
· Implied Warranty of Fitness for a Particular Purpose (UCC 2-315)

· Warranty is created only when (1) the buyer relies on the seller’s skill or judgment to select suitable goods for the buyer’s particular purpose and (2) the seller has reason to know of this reliance

· Breach of the warranty does NOT require a showing that the goods are defective in any way- merely that the goods are not fit for the buyer’s particular purpose

· NOT limited to merchant sellers (like the implied warranty of merchantability)

· Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose
· Bayliner Marine Corp. v. Crow (UCC Express / Implied Merchantability / Implied Fitness Warranties)
· Facts: Crow purchased a sport fishing boat from Bayliner, but sued when boat couldn’t reach max speed / Crow argued that Bayliner breached express warranties and implied warranties of merchantability and fitness for a particular purpose
· Analysis:

· Express Warranties (UCC 2-313)
· Bayliner’s statement in its sales brochure that this model boat “delivers the kind of performance you need to get to the prime offshore fishing ground” did NOT create an express warranty that the boat was capable of a 30 mph speed / just opinion or “puffery”

· UCC 2-313(2) directs that a statement purporting to be merely the seller’s opinion or commendation of the goods does NOT create an express warranty 
· The “prop matrixes” Crow received did NOT create an express warranty that the boat he purchased was capable of max speed of 30 mph

· By their plain terms, the figures stated in the “prop matrixes referred to a boat w/ diff. size propellers that carried substantially less weight
· Implied Warranty of Merchantability (UCC 2-314)
· Bayliner did NOT breach an implied warranty of merchantability because the boat WAS fit for its ordinary purpose as an offshore sport fishing boat
· Passes w/out objection in the trade, i.e. a significant segment of the buying public would NOT object to buying a offshore fishing boat w/ the speed capability of Crow’s boat

· Fit for the ordinary purpose for which the good is used, i.e. the good is reasonably capable of performing its ordinary functions (Crow used the boat for a few years / ran engine for 850 hours)
· Implied Warranty of Fitness for a Particular Purpose (UCC 2-315)
· Bayliner did NOT breach an implied warranty of fitness for a particular purpose because even though Crow was in fact buying the boat for its max speed, there is NO evidence that Bayliner’s rep knew on the date of sale that a boat incapable of traveling at 30 mph was unacceptable to Crow 
· Waivers and Warranties: UCC 2-316: Exclusion or Modification of Warranties

· Express Warranties under UCC 2-316(1)

· A disclaimer of an express warranty is inoperative / not effective if the disclaimer cannot be construed to be “consistent” with the express warranty

· Can NOT try to sucker someone into an express warranty and then render that warranty ineffective through a disclaimer

· Evidence of express warranties (oral or written) are subject to the parol evidence rule and may be excluded as evidence

· 2-316(1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as CONSISTENT with each other; but subject to the provisions of this Article on parol or extrinsic evidence (Section 2-202) negation or limitation is INOPERATIVE to the extent that such construction is unreasonable
· Implied Warranties of Merchantability under UCC 2-316(2)
· To disclaim an implied warranty of merchantability, the disclaimer must be CONSPICUOUS if in writing and include the word “merchantability” 
· Use of capital letters, contrasting color, location of the clause, and sophistication of the parties are all factors in the determination of conspicuousness

· Some courts require the word “merchantability” to be in the disclaimer

· 2-316(2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing, must be conspicuous….
· Implied Warranty of Fitness for a Particular Purpose under UCC 2-316(2)
· The disclaimer has to be in WRITING and it has to be CONSPICUOUS

· “Conspicuous” is not just about the size and placement of the font, but also a question of whether a reasonable buyer would be surprised to find it in there

· Language is sufficient to disclaim the implied warranty of fitness for a particular purpose if it states that “there are no warranties which extend beyond the description on the face hereof”

· 2-316(2)… and to exclude or modify any implied warranty of fitness the exclusion must be a writing and conspicuous. Language to exclude all implied warranties of fitness is sufficient if it states, for example, that “There are no warranties which extend beyond the description on the face hereof”
· 3 Additional Alternatives 
· Under UCC 2-316(3)(a), all IMPLIED warranties (i.e. merchantability / fitness) are excluded by expressions like “as is,” “with all faults” or other language which in common understanding calls the buyer’s attention to the exclusion of warranties and makes plain that there is NO implied warranty
· This language in the disclaimer thus shows that no implied warranties were made on the product when sold / basically taking it “as is” 

· Under UCC 2-316(3)(b), when the buyer before entering into the contract has examined the goods or the sample or model as fully as he desired or has refused to examine the goods, there is NO implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him

· Under UCC 2-316(3)(c), an implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade

· If it can be shown that people in the trade always buy products “as is” / take it as it stands without warranties, a party can show that there is no implied warranty of merchantability that came with the product
· Limitations on Warranties

· Statute of Limitations (typically 4 years)
· A Notice Requirement 

· Buyer, within a reasonable time after finding the defect, must alert the seller to the defect in the product

· A Privity Relationship

· Caceci v. Di Canio Construction Corp. (Real Estate ( Implied Warranty of Skillful Construction)
· Facts: P contracted w/ D builder for a parcel of land on which a one-family home was to be constructed by D / kitchen floor started dipping 4 years later & D couldn’t repair it / found that the cause of the sinking foundation was its placement on top of deteriorating tree trunk soil and wood 
· Issue: Should the responsibility and liability in such case, as a matter of sound contract principles, policy, and fairness, be placed on the builder-seller, the party best able to prevent and bear the loss of major defects in construction, instead of the purchaser, who is unable to inspect the premises for defects?
· Holding: The “implied warranty of skillful construction” by legal implication (implied term in the express contract) is a contractual liability on a homebuilder for skillful performance and quality of a newly constructed home
· The implication that the builder must construct a house free from material defects in a skillful manner is wholly consistent with the express terms of the contract and with the reasonable expectation of the purchasers
· Builder Disclaimers of Implied Warranty of Skillful Construction

· Builder can disclaim the implied warranty, but only through negotiations / NOT boilerplate
· New, subsequent owners can sue the construction company, but most courts limit the ability to sue the original buyers b/c they did not have the ability to inspect the home prior to its being built
DEFENSES RELATING TO CAPACITY AND FAIRNESS

· DEFENSES OUTLINE:

· Is there a defense that P is a minor? (R § 14)

· Is there a defense for mental incapacity? (R § 15)

· Cognitive Test

· Volitional Test

· Is there a defense of misrepresentation here? (R § 162)

· Material or Fraudulent

· Justifiable Reliance

· Is there a defense for duress? (R §§ 174, 175, 176)

· Improper threat

· Inducement

· No reasonable alternative

· Is there a defense of unconscionability? (UCC 2-302)

· Procedural unconscionability

· Substantive unconscionability

· Is there a defense for undue influence? (R § 177)

· Excessive Pressure

· Odorizzi’s 7 factors

· Undue Susceptibility or Confidential Relationship

· Was there a defense of nondisclosure here? (R § 161)

· Is there a defense of public policy? (R §§ 178, 188)
· The UCC & CISG’s Adoption of Common Law Rules Regarding Defenses

· UCC 1-103: Supplementary General Principles of Law Applicable
· Unless displaced by the particular provisions of this Act, the principles of law and equity, including the law merchant and the law relative to capacity to contract, principal and agent, estoppel, fraud, misrepresentation, duress, coercion, mistake, bankruptcy or other validating or invalidating cause shall supplement its provisions
· CISG Article 4

· This Convention governs only the formation of the contract of sale and the rights and obligations of the seller and the buyer arising from such a contract. In particular, except as otherwise expressly provided in this Convention, it is NOT concerned with:

· (a) The validity of the contract or of any of its provisions or of any usage;

· (b) The effect which the contract may have on the property in the goods sold
Minority and Mental Incapacity
(Avoiding contracts because of incapacity to contract)
· Defenses: Minority & Incapacity Outline

· Is party a minor?

· Contract w/ minors are VOIDABLE, even if contract item has depreciated or been enjoyed
· Minority approaches:
· Use Rule
· Benefit Rule
· Minors still liable for reasonable value of “necessaries”
· Does party lack mental capacity? (R § 15 / Hauer)
· Contracts with persons lacking mental capacity are also VOIDABLE

· Also remain liable for necessaries

· Unlike with minors, avoidance may be limited on equitable grounds where:

· Contract is fair

· Other party unaware, and 

· Avoidance would be unjust
· How determine mental incapacity?

· Cognitive Approach

· Volitional Approach

· Minority Rules

· Restatement § 14: Infants (Used in Dodson)
· Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties UNTIL the beginning of the day before the person’s 18th birthday
· Dodson v. Shrader (Voidable Minor Contracts / “Use Rule” Exception to the R § 16 Infancy Doctrine)
· Facts: P, aged 16, bought a used pick-up truck from the D’s Auto Sales Shop for $4,900 / Ds did not inquire as to P’s age / truck developed a burnt valve 9 months later / P drove the truck until it “blew up,” then demanded the contract be rescinded and his money returned
· Issue: Should a merchant who deals with a minor in good faith receive some protection?
· Analysis: The GENERAL RULE is that a minor’s contracts are considered VOIDABLE, not void, i.e. the minor has the option in invoking the contract selectively, but the merchant can NOT claim the contract is void (to protect minors from their lack of judgment / crafty adults)
· BUT, old rule teaches children “bad tricks” (use infancy doctrine as shield to avoid enforcement before performance / as a sword to rescind a contract after performance)
· Court-created EXCEPTIONS:

· The “Benefit” Rule( (Purchase Price) - (Use of Truck for 9 Months)
· Minor’s recovery of full purchase price MINUS the minor’s use of the merchandise 

· The “Use” Rule (USED HERE) ( (Purchase Price) - (Deterioration of Truck)
· Minor’s recovery of full purchase price MINUS depreciation in value while in minor’s possession 
· Holding: Even if a minor’s contract is rescinded, the merchant MAY keep an amount equal to the decrease in value of the items returned rather than refund the full purchase price (“Use Rule” Exception to Infancy Doctrine)
· Minors Exceptions

· Necessities Exception

· A minor’s contracts for necessities, such as food, clothing, and shelter are NOT voidable b/c we want adults to make these types of contracts w/ minors

· Minor only liable for reasonable value of necessities though

· Resuscitation at Age 18

· Minors presumptively affirm contracts when they reach the age of 18 unless they expressly disaffirm them

· Restatement § 15: Mental Illness or Defect (used in Hauer)
· Requires a case-by-case inquiry / not a bright line rule

· (1) A person incurs only VOIDABLE contractual duties by entering into a transaction if by reason of mental illness or defect

· COGNITIVE Test-> (a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, OR
· Whether the person involved had sufficient mental ability to know what he or she was doing and the nature and consequences of the action
· VOLITIONAL Test-> (b) he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition
· Person may understand at some level the contract, but lacks the ability to effectively control themselves
· (2) Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under Subsection (1) terminates to the extent that the contract has been so performed in whole or in part of the circumstances have so changed that avoidance would be unjust. In such a case a court may grant relief as justice requires

· Hauer v. Union State Bank of Wautoma  (Wrong Interpretation of R § 15’s Mental Incapacity)
· Facts: P suffered from a brain injury from motorcycle accident and had previously been adjudicated as incompetent, but treating physician now says okay / D Bank allowed P to use her $80,000 mutual fund to be used as collateral for friend’s loan from D Bank / when loan matured, P filed suit against D Bank, alleging that D knew or should have know she lacked the mental capacity to understand the loan
· Issue: Does a contracting party expose itself to a avoidable contract where it is put on notice or given a reason to suspect the other party’s incompetence such as would indicate to a reasonably prudent person that inquiry should be made of the party’s mental condition?
· Analysis:

· Since bank did NOT have actual knowledge of Hauer’s mental incompetence, R § 15(2) says that contract may NOT be voided if unjust
· BUT, the court interprets R 15 § (1)(b) to mean that if the bank had “reason to know”, then they don’t have the ability to escape the consequences of this transaction / should be held responsible

· Holding: Hauer court got it wrong / NOT how R § 15 should be interpreted
· GENERAL RULE: The unadjudicated mental incompetence of one of the parties is NOT a sufficient reason to set aside an executive contract if the parties cannot be restored to their original positions, if the contract was made in good faith for a fair consideration, and without knowledge of incompetence
· Restatement § 16: Intoxicated Persons
· A person incurs only voidable contractual duties by entering into a transaction if the other party has reason to know that by reason of intoxication

· (a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or
· (b) he is unable to act in a reasonable manner in relation to the transaction

Duress and Undue Influence

(Avoiding contracts b/c of unfair bargaining processes that led up to the contract)

· Defenses: Duress & Undue Influence Outline
· Has there been duress?  (R § 175 / Totem) 
· Requires:
· (1) Improper threat
· (2) Inducement
· (3) No reasonable alternative 
· Aren’t all threats improper? ( R § 176
· Has there been undue influence? (R § 177 / Odorizzi)
· Requires:
· (1) Excessive Pressure (or unfair persuasion) and
· (2) Either undue susceptibility OR a confidential relationship
· Isn’t all pressure excessive? ( See Odorizzi
· Duress Rules
· 3 Duress Requirements: 
· (1) An improper threat 
· Crime or tort
· Breach of good faith (used in Totem)
· (2) An inducement
· (3) No reasonable alternative
· Restatement § 174: When Duress by Physical Compulsion Prevents Formation of a Contract

· If conduct that appears to be a manifestation of assent by a party who does not intend to engage in that conduct is physically compelled by duress, the conduct is NOT effective as a manifestation of assent

· Restatement § 175: When Duress by Threat Makes a Contract Voidable 
· (1) If a party’s manifestation of assent is INDUCED by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim
· (2) If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim UNLESS the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction

· Restatement § 176: When a Threat is Improper

· (1) A threat is improper if
· (a) what is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property,

· (b) what is threatened is a criminal prosecution,

· (c) what is threatened is the use of civil process and the threat is made in bad faith, or

· (d) the threat is a breach of the duty of good faith and fair dealing under a contract with the recipient (used in Totem)
· (2) A threat is improper if the resulting exchange is not in fair terms, AND

· (a) the threatened act would harm the recipient and would not significantly benefit the party making the threat,

· (b) the effectiveness of the threat in inducing the manifestations of assent is significantly increased by prior unfair dealing by the party making the threat, or

· (c) what is threatened is otherwise a use of power for illegitimate ends
· Totem Marine Tug & Barge v. Alyeska Pipeline (Economic Duress / Breach of Good Faith / R § 175)
· Facts: P had contracted to transport pipeline construction materials from Texas to Alaska for D / D’s failure to proceed in accordance w/ terms and specifications in contract caused considerable delays and occasioned P’s hiring of a second tug to handle extra tonnage / after D terminated w/out reason, P submitted invoices worth $300,000 and advised D of financial constraints, since P was faced w/ possibility of bankruptcy / D only offered $97,500 in cash for settlement of all P’s claims
· Issue: Is economic duress a ground for voiding a contract?
· Holding: A party’s manifestation of assent induced by an improper threat by the other party, such as a breach of the duty of good faith and fair dealing under a contract with the recipient, that leaves the victim with no reasonable alternative, will render the contract VOIDABLE by the victim
· Since D deliberately withheld payment of an acknowledged debt, knowing that P had no choice but to accept an inadequate sum in settlement of that debt, the contract was made under economic duress and is deemed voidable by P
· Posner’s Dissent( Concerned that parties may claim economic duress later on to avoid settlement agreements / Doesn’t want to undermine settlement agreements b/c there is a societal interest in having people settle claims

· Undue Influence Rules
· 2 Undue Influence Requirements

· (1) Excessive Pressure

· (a) Discussion of the transaction at an unusual or inappropriate time
· (b) Consummation of the transaction in an usual place
· (c) Insistent demand that the business be finished at once
· (d) Extreme emphasis on untoward consequences of delay
· (e) Use of multiple persuaders by the dominant side against a single servient part
· (f) Absence of 3rd party advisers to the servient party
· (g) Statements that there is no time to consult financial advisers or attorneys
· (2) Undue Susceptibility (lack of full vigor / extreme youth, age or sickness) 

· OR 
· (2) A Confidential Relationship
· Restatement § 177: When Undue Influence Makes a Contract Voidable (Used in Odiorizzi)
· (1) Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion OR who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare
· (2) If a party’s manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim

· (3) If a party’s manifestation of assent is induced by one who is NOT a party to the transaction, the contract is voidable by the victim UNLESS the other party to the transaction in good faith and without reason to know of the undue influence wither gives value or relies materially on the transaction
· Odorizzi v. Bloomfield School District  (Voidable Contract under Undue Influence / R § 177)
· Facts: P, a teacher in D’s School District, was arrested for criminal homosexual activities / D came to his home after P hasn’t slept in 40 stressful hours and convinced P to resign by threatening to dismiss P if didn’t, occasioning embarrassing publicity and impairing his chance for future jobs / P subsequently acquitted but D refused reemployment
· Analysis:

· Excessive Pressure
· P approached at his apt. immediately after release

· P threatened with such publicity if he did not immediately resign

· Approached by both superintendent and the principal of his school

· P not given an opportunity to think the matter over or consult outside advice

· Undue Susceptibility (no confidential relationship)

· P hadn’t slept in 40 hours / just released from jail / tired and weak of mind

· Holding: Where a party’s physical and emotional condition is such that excessive persuasion leads to his own will being overborne, so that in effect his actions are not his own, a charge of undue influence so as to rescind a resignation or contract may be sustained
Misrepresentation and Nondisclosure

(Avoiding contracts because of misrepresentation of the relevant facts)

· Defenses: Misrepresentation & Nondisclosure Outline

· Has there been misrepresentation? (R § 164(1))
· Generally requires:
· (1) A material OR fraudulent misrepresentation and

· (2) Justifiable reliance

· Sometimes expressing an opinion is misrepresentation, including when the opinion isn’t actually held
· Was there an affirmative duty to disclose? (R § 161)
· (1) Where necessary to correct a previous assertion

· (2) Where you know the other party is mistaken about the effect of the writing

· (3) Where there is a confidential relationship or

· (4) Most generally, where good faith requires it

· Misrepresentation Requirements

· A Material or Fraudulent Misrepresentation

· Material( Representation that is pivotal / makes up the party’s mind
· Ex: A intentional and knowingly induces B to buy a cave by saying there were 100 running elk in the cave, and A thinks there is 100 elk in the cave, but there are really only 90
· Fraudulent( Representation that is consciously false and intended to mislead


· Ex: A intentionally and knowingly induces B to buy a cave by telling him that there were 100 running elk in the cave, even though there are only 90
· Justifiable Reliance

· Not just at the margins
· Misrepresentation Rules

· Restatement § 162: When a Misrepresentation is Fraudulent or Material
· (1) A misrepresentation is FRAUDULENT if the maker intends his assertion to induce a party to manifest his assent and the maker
· (a) knows or believes that the assertion is not in accord with the facts, or

· (b) does not have the confidence that he states or implies in the truth of the assertion, OR
· (c) knows that he does not have the basis that he states or implies for the assertion
· (2) A misrepresentation is MATERIAL if it would be likely to induce a reasonable person to manifest his assent (objective), or if the maker KNOWS that it would be likely to induce the recipient to do so (subjective)

· A material misrepresentation is significant to the contract at hand / critical to the other party’s assent
· A contract may be subject to rescission because of an innocent, but material, representation (i.e. statements made recklessly or negligently)
· Restatement § 164: When a Misrepresentation Makes a Contract Voidable

· (1) If a party’s manifestation of assent is INDUCED by either a FRADULENT or a MATERIAL misrepresentation by the other party upon which the recipient is JUSTIFIED in relying, the contract is voidable by the recipient
· (2) If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by one who is not a party to the transaction upon which the recipient is justified in relying, the contract is voidable by the recipient, unless the other party to the transaction in good faith and without reason to know of the misrepresentation either gives value or relies materially on the transaction
· Restatement § 168(1): Reliance on Assertions of Opinion

· (1) An assertion is one of OPINION if it expresses only a belief, without certainty, as to the existence of a fact or expresses only a judgment as to quality, value, authenticity, or similar matters
· A statement of opinion can NOT be fraudulent
· When Is An Opinion a Misrepresentation?-
· When the person giving the opinion does NOT honestly believe it (R § 159)

· When the opinion falsely implied that the person does not know of facts that would make the opinion false, or that the person does know facts sufficient to support the opinion (R § 168(2))
· (R 168(2)) If it is reasonable to do so, the recipient of an assertion of a person’s opinion as to facts not disclosed and not otherwise known to the recipient may properly interpret it as an assertion

· (a) that the facts known to that person are not incompatible with his opinion, or

· (b) that he knows facts sufficient to justify him in forming it

· When there is a confidential relationship (R 169(a))
· (R § 169) To the extent that an assertion is one of opinion only, the recipient is NOT justified in relying on it UNLESS the recipient
· (a) stands in such a relation of trust and confidence to the person whose opinion is asserted that the recipient is reasonable in relying on it, or
· When the person giving the opinion has special skill or judgment (R § 169(b)
· (R § 169) To the extent that an assertion is one of opinion only, the recipient is NOT justified in relying on it UNLESS the recipient
· (b) reasonably believes that, as compared with himself, the person whose opinion is asserted has special skill, judgment or objectivity with respect to the subject matter, or
· When the person receiving the opinion is particularly susceptible to a misrepresetantion of that type (R § 169(c))
· (R § 169) To the extent that an assertion is one of opinion only, the recipient is NOT justified in relying on it UNLESS the recipient
· (c) is for some other special reason particularly susceptible to a misrepresentation of the type involved (i.e. age or other factors)
· Syester v. Banta (Fraudulent and Material Misrepresentations) (R §§ 162 / 164)
· Facts: P, a 68 year-old widower, purchased 4,057 hours of dancing lessons from D’s dance-studio for $29,174 / P was continually flattered and cajoled into signing up for more lessons through planned campaign of D’s staff / when P learned truth, brought suit, but P’s former instructor Mr. Carey was compensated for convincing P to drop legal action by wooing her w/ compliments and false statements / P then executed a full release for a refund of $6,090 payment, w/out consulting her attorney and now sues for fraud / misrepresentation in sale of lessons / obtaining of 2 releases / D argues that its statements were just mere expressions of opinion, not fact
· Analysis:
· Misrepresentations( Carey telling P she could become a professional dancer / didn’t need a lawyer / implication that Carey had a romantic interest in her

· Fraudulent( Carey made these statements even though weren’t true / just to induce P to sign the release
· Material( Carey knew these misrepresentations would be likely to induce P to assent to the release
· Justifiable Reliance( Reliance was procured under fraudulent misrepresentation 
· Holding: Equity may, if fair to do so, relieve a party from the consequences of a release executed through fraudulent or material misrepresentations
· Nondisclosure Rules

· Restatement § 161: When Non-Disclosure Is Equivalent to an Assertion (Used in Hill)
· A person’s non-disclosure of a fact known to him is EQUIVALENT to an assertion that the fact does not exist in the following cases ONLY:

· When necessary to correct a previous assertion
· R § 161(a) where he knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material
· Where good faith seems to require disclosure
· R § 161(b) where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract AND if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing
· When you know the other party is mistaken about the effect of a writing
· R § 161(c) where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part
· Where there is any confidential relationship (i.e. attorney-client relationship)
· R § 161(d) where the other person is entitled to know the fact because of a relation of trust and confidence between them
· Restatement § 173: When Abuse of a Fiduciary Relation Makes a Contract Voidable

· A greater duty is imposed b/w these 2 contracting parties, such that the terms of the transaction must be fair and must be fully explained to the other party
· If a fiduciary makes a contract with his beneficiary relating to matters within the scope of the fiduciary relation, the contract is voidable by the beneficiary, UNLESS

· (a) it is on fair terms, AND

· (b) all parties beneficially interested manifest assent with full understanding of their legal rights and of all relevant facts that the fiduciary knows or should know
· Hill v. Jones  (Vendor’s Affirmative Duty to Disclosure Material Facts in Good Faith under R § 161)
· Facts: P purchased D’s home / during escrow, D assured P that the ripple in floor was from water damage, not termite damage / D never said anything about termites to either P, P’s hired exterminator, or P’s realtor despite previous infestations treated during D’s ownership / after moving in, P noticed wood crumbling & exterminator confirmed the existence of termite damage to floor, steps, and wood columns to house / P sued to rescind purchase contract on ground of intentional nondisclosure of terminate damage
· Issue: Is the existence of termite damage in a residential dwelling the type of material fact which gives rise to the duty to disclose because it is a matter to which a reasonable person would attach importance in deciding whether or not to purchase such a dwelling?

· Holding: Where the seller of a home knows of facts materially affecting value of property which are not readily observable / are not known to buyer, the seller is under a duty to disclose them

· Disclosure of the fact that there was prior termite damage would correct the mistake of P as to the basic assumption on which P purchased the home 

· A vendor MUST disclose material facts that would make a reasonable person think twice about the transaction
Unconscionability

· Unconscionability Outline

· Is the contract, or a term, unconscionable? (See Williams, R § 208 / UCC 2-302)
· Most courts require BOTH:
· Procedural Unconsiconability( A effect in bargaining process / lack of meaningful choice or “unfair surprise” (UCC)
· Substantive Unconscionability( Terms that are unfair or oppressive
· Recurring example( Arbitrary provisions

· In order to find unconscionability, a court must find BOTH:
· Procedural Unconscionability
· Either a lack of choice by one party or some defect in the bargaining process / the way the contract was negotiated or devised, such as quasi-fraud or quasi-duress

· Substantive Unconscionability

· Relates to the fairness of the terms of the resulting bargain
· Approaches to Unconscionability

· UCC Approach
· Procedural Unconscionability-> Unfair Surprise
· Inequality in bargaining power NOT sufficient in itself because its too common
· Substantive Unconscionability-> Terms of Oppression 
· Basically the same as Williams’ “unreasonably favorite terms”
· Williams v. Walker-Thomas Approach

· Procedural Unconscionability-> The absence of meaningful choice
· Look for inequality in bargaining power (can be enough by itself) and some term that is unintelligible / difficult to parse
· Substantive Unconscionability-> Unreasonably favorable terms
· Terms seem to be tilted toward other side / similar to UCC “terms of oppression”

· What Can Courts Do Once They Find A Term in the Contract Unconscionable?

· Under both UCC 2-302 & Restatement § 208, courts can:

· Try and strike the clause

· Refuse to enforce the contract as a whole if they find that unconscionability permeates the whole contract

· Limit the clause so as to contain the unconscionability
· Williams v. Walker-Thomas Furniture(Unconscionable=Lack of Mean. Choice / Unreason Fav. Terms) 
· Facts: D, a retail furniture store, sold furniture to P under a printed form contract containing an “add-on” clause, the effect of which was to keep balance due on EVERY item purchased until balance due on ALL items, whenever purchased, was liquidated / P purchased a stereo while had balance of $164 still owed on prior purchases / P defaulted on payment and D sought to replevy all goods previously sold to D
· Issue: Are the bargaining process and resulting terms of the contract so unfair that enforcement should be withheld?
· Holding: The defense of unconscionability to action on a contract is judicially recognizable when the contracting party lacks meaningful choice in the bargaining process, resulting in unreasonable favorable terms in the contract
· Procedural Unconscionability( D knows P has meager income / sale took place at her home / terms were hidden in a printed form contract
· Substantive Unconscionability( D can take everything away for one default
· Adkins v. Labor Ready, Inc.  (No Showing of Substant. Unconsiconability / Arbitration Clause Valid) 
· Facts: P sued D, a temporary employment agency, in a state court class action for failing to compensate its employees for travel time, overtime, etc. / D filed motion to compel arbitration based on arbitration agreement signed by every employee as part of job application 
· Issue: Is the arbitration term in the job application contract unconscionable?
· Analysis:
· Procedural Unconscionability( There may be gross inadequacy of bargaining power, but every contract has some / not enough on its own
· Substantive Unconscionability(  P shows no evidence that the arbitration term was oppressive because of a “prohibitive” arbitration fee or that not being able to bring a class action is unduly burdensome
· Holding: Under the Federal Arbitration Act, a federal district court must grant a motion to compel arbitration where a valid arbitration agreement exists and the issues in a case fall w/in its purview
· Cooper v. MRM Investment Co (Arbitration Clauses May Not Be Enforced If Prohibitively Expensive)
· Facts: P, a former employee of D fast food franchisee, brought suit alleging sexual harassment and constructive discharge / D moved to dismiss suit and compel arbitration / P argued that arbitration agreement she signed to obtain employment was an adhesion contract / prohibitive in costs and fees, and thus unconscionable

· Issue: Is the arbitration term in the job application contract unconscionable?

· Analysis: 

· Is there a lack of meaningful choice on part of one party, namely procedural unconscionability? 

· Both parties are bound, but only D had full understanding of this term / knew it was in contract
· Are there contract terms that are unreasonably harsh, namely substantive unconscionability?
· Arbitration itself might be prohibitively expensive by requiring Ps to share the costs and fees of arbitration 

· Ds later offering to pay for that specific case would still deter others from bring suit by keeping the clause 

· Holding: Where an individual is unable to vindicate his or her rights because of an obstacle erected by an arbitration agreement (i.e. substantive unconscionability), a district court may NOT enforce the arbitration agreement (may be enough on its own, w/out procedural)
· We want people to be able to protect their rights / do not want to deter future litigants from filing suit because they will have to bear costs
· Adkins, Cooper & Arbitration Clauses
· Most courts seem to demand BOTH procedural and substantive unconscionability 
· Procedural unconscionability, no matter how much, is not enough w/out substantive unconscionability too because inequality in bargaining power is too common / will invalidate too many contracts

· Cooper suggests that showing enough substantive unconsionability may be enough by itself 

· Costs of arbitration may provide hardship / deter people’s legal rights
· Neither Adkins or Cooper found this, but possible to show substantive unconscionability from a term mandating arbitration if costs of bringing suit are unduly prohibitive
Public Policy

· Public Policy Outline
· Does the contract, or a term, violate public policy?
· Recurring example( Restrictive covenants (R § 187 / Valley Medical)
· Determine whether ancillary, then whether more restrictive than necessary or imposing undue hardship
· More general inquiry into whether factors disfavoring enforcement clearly outweigh factors favoring enforcement (R § 178 / RR v. MH)
· Note “Blue Pencil” Approaches( Varying approaches to reducing objectionable provisions
· Reasons for Public Policy Defense to Contract Enforcement
· (1) Courts want to discourage certain types of illegal conduct and bargaining (i.e. murder for hire)
· A way to deter is to NOT enforce these contracts in a court of law
· (2) Want to prevent courts in general from enforcing / getting involved with certain types of contracts (i.e. surrogacy contracts)
· (3) One party is victimized / the contract is unfair to somebody
· Standards Used To Determine Whether a Restraint on Competition Violates Public Policy
· (1) Is the restrictive covenant on competition ancillary to a contract that is otherwise valid? 
· A restrictive covenant is NOT valid unless it is related to another legitimate provision / ends
· R § 188(2) Promises imposing restraints that are ancillary to a valid transaction or relationship include the following:

· (a) a promise by the seller of a business not to compete with the buyer in such a way as to injure the value of the business sold;

· (b) a promise by an employee or other agent not to compete with his employer or other principal;

· (c) a promise by a partner not to compete with the partnership
·  (2) Does the restraint on competition meet the standards of Restatement § 188?
· R § 188(1)(a)  Is the restraint is greater than is needed to protect the promisee’s legitimate interest?

· R § 188(1)(b) Is the promisee’s need is outweighed by the hardship to the promisor and the likely injury to the public?
·  (3) What is the appropriate remedy?
· 4 Blue Pencil Approaches
· (1)  Blue Pencil Approach (used in Valley Medical)
· The court will use the blue pencil power to edit the document and make the agreement as reasonable as possible
· Ex: Cross out “3 years” and put in “6 months”
· (2) Blue Pencil, But Restrictively 
· The court will cross out words that are grammatically severable, but will NOT write in something of their own devise
· Ex: Cross out activities from list, but not write in a new activity
· (3) Blue Pencil, Unless… (Restatement § 184  approach / Default rule)
· The court will rewrite the covenant UNLESS one party has engaged in:
· Overreaching (i.e. trying to unreasonably restrict the other party) 
· OR 
· Exercising Bad-faith
· The approach does not want to reward parties for making these types of contracts in the first place / deters parties from trying to accomplish bad ends
· (4) Non-Enforcement
· The court will not enforce the contract in its entirety or not enforce the unreasonable clause at all
· This is not a preferred approach
· Valley Medical Specialists v. Farber (Restraints on Competition) (Use Restatement § 188(1)(a )& (b))
· Facts: VMS sued Farber, a former employee, when he violated a restrictive covenant in VMS’ shareholder / employer agreement, which prohibited Farber from providing any and all forms of “medical care” for 3 years after date of termination w/in a 5 mile radius of any VMS office
· Issue: Under Restatement 188, is the covenant broader than necessary to protect VMS’ legitimate interest (beyond desire to protect itself from competition) or is VMS’ need outweighed by the interest of the public or Farber?
· Holding: The burden is on the party wishing to enforce the covenant to demonstrate that the restraint is not greater than necessary to protect the employer’s legitimate interest, and that such interest is not outweighed by the hardship to the employee and the likely injury to the public 

· Here, VMS has not met that burden because of strong public interest in free choice in selecting medical care, which makes the restrictive covenant on competition unreasonable because of the time period covered, the geographical reach, and the scope of activities prohibited 
· The restrictive covenant is unreasonable and unenforceable since VMS’ protectable interests were minimal compared to patient’s right to see the doctor of their choice, which was entitled to substantial protection
· Restatement § 178: When a Term is Unenforceable on Grounds of Public Policy

· (1) A promise or other term of an agreement is unenforceable on grounds of public policy if legislation provides that it is unenforceable or the interests in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms
· (2) In weighing the interest in the enforcement of a term, account is taken of
· (a) the parties’ justified expectations
· (b) any forfeiture that would result if enforcement were denied, and

· (c) any special public interest in the enforcement of the particular term

· (3) In weighing a public policy against enforcement of a term, account is taken of

· (a) the strength of that policy as manifested by legislation or judicial decisions
· (b) the likelihood that a refusal to enforce the term will further that policy

· (c) the seriousness of any misconduct involved and the extent to which it was deliberate, and

· (d) the directness of the connection between that misconduct and the term
· R.R. v. M.H. (Surrogacy Agreements / Restatement § 178)
· Facts: P and D entered into a surrogacy agreement, providing P with full parental rights and obligating D to reimburse P for all fees and expenses paid to her if D attempted to obtain custody or visitation rights / after accepting initial fee of $500, D changed her mind but never returned money
· Issue: Is the surrogacy agreement enforceable under contract law or do these types of contracts violate public policy / should be invalid?
· Holding: The payment of money to influence the mother’s custody decision makes the agreement to custody void
· Under R § 178, a promise or other term of an agreement is unenforceable on grounds of public policy if the interests in its enforcement is clearly outweighed in the circumstances by a public policy against enforcement of such terms, taking into account the parties’ justified expectations, any forfeiture that would result if enforcement were denied, and any special public interest in the enforcement of the particular term
MISTAKE AND CHANGED CIRCUMSTANCES

Mistake

· Justifications: Mistake Outline

· Was there a mutual mistake? (R § 152)
· Requirements:
· (1) Both parties must be mistaken
· (2) Mistake must be about a basic assumption and have a material effect on exchange of performances
· (3) Party seeking to void contract must not bear the risk
· When does one wary bear the risk? (R § 154)

· (1) When the risk is allocated to him by agreement (Lenawee County)

· (2) He’s consciously ignorant 

· (3) Risk is allocated by the court (b/c he’s best positioned to avoid mistake or insure against it)

· Was there at least unilateral mistake? (R § 153)
· Same basic requires, but only ONE party must be mistaken, AND that party must show:

· (1) That enforcement would be unconscionable or

· (2) That the other party knew of the mistake or caused the mistake
· NOTE: Mistake often raises issue of disclosure

· Important Terms

· “Basic assumption” 

· Something that would unsettle the agreement completely if untrue / fundamental in character

· “Materially affecting the agreed performance” 

· One party is much worse off and one party is much better off 

· Mutual Mistake (R § 152)

· (1) BOTH parties are mistaken

· (2) Under R § 152, the mutual mistake has to relate to a basic assumption of the contract AND it must have a material effect on the performances

· § 152(1) Where a mistake of BOTH parties at the time a contract was made as to a BASIC ASSUMPTION on which the contract was made has a MATERIAL EFFECT on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in Restatement § 154
· (3)  Under R § 154, the party seeking to avoid the obligation can NOT be a party who has assumed the risk, such as…

· (1) Where the risk is allocated by the agreement itself

· (2) When a person is aware that he has limited knowledge and acts regardless

· (3) The risk gets allocated by the court by deciding who was in the best position to avoid a mistake or ensure against it
· Unilateral Mistake (R § 153)

· (1) ONE party is mistaken

· (2) Under R § 153, the unilateral mistake is about something that is a basic assumption of the contract AND must have a material effect on the performances

· R § 153 (1) Where a mistake of ONE party at the time a contract was made as to a BASIC ASSUMPTION on which he made the contract has a MATERIAL EFFECT on the agreed exchange of performance that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in Section § 154
· (3) Under R §§ 153(1)(a) & (b), a party who wants to show a unilateral mistake has to show:

· The result was unconscionable OR

· (a) the effect of the mistake is such that enforcement of the contract would be unconscionable
· (b) That the other party had reason to know of the mistake or his fault caused the mistake

·  (4) Under R § 154, the party seeking to avoid the obligation can NOT be the party bearing the risk, such as…

· (1) Where the risk is allocated by the agreement itself 
· (2) When a person is aware that they have limited knowledge and act regardless
· (3) The risk gets allocated by the court by deciding who was in the best position to avoid a mistake or ensure against it
· The DISTINCTION Between Unilateral and Mutual Mistakes

· Under unilateral mistake, a  party seeking to avoid the obligation must show that enforcement would be UNCONSCIONABLE or that the other party KNEW OF or CAUSED the mistake
· Lenawee County Board of Health v. Messerly (Mutual Mistake & Risk Allocation- R §§ 152 & 154)
· Facts: D unknowingly sold the Pickleses a 3-unit apartment building w/ a septic tank, installed w/out permit in violation of applicable health codes / contract contained clause that “purchaser has examined this property and agrees to accept same in its present condition” / 6 days after purchase, Pickleses discovered raw sewage seeping from ground / P condemned the property and sought an injunction against human habitation until brought into compliance w/ sanitation code
· Issue: Is rescission always granted when there is a mutual mistake?
· Analysis: 
· Mutual mistake? ( Both parties believed that the property transferred was suitable for residential use / didn’t know about septic tank
· Mistake involves basic assumption? ( Yes, a structural problem that cannot be remedied
· Basic assumption materially affect the agreed performance( Pickleses are much worse off / Messerlys are much better off
· Was the risk allocated? (YES, risk allocation to the Pickleses b/c of the “as is” clause in the contract, which they agreed to
· Holding:  A court need not grant rescission in every case in which there is a mutual mistake that relates to a basic assumption of the parties upon which the contract was made and which materially affects the agreed performance of the parties, especially when there is some agreed allocation of the risk 

Impossibility, Impracticability, and Frustration of Purpose

(Avoiding contracts because of an after-the-fact change in circumstances)
· Justifications: Impracticability & Frustration Outline

· Was performance impracticable? (R § 261 / Transatlantic / Karl Wendt)

· (1) If there has been an unexpected and important event (“basic assumption”)

· (2) That the event is not the party’s fault

· (3) That the risk of the event has not been allocated to her by the contract or by the circumstances and

· (4) That the event makes performance substantially more difficult or expensive (“impracticable)

· Has the contract been frustrated? (R § 265 / Karl Wendt / Mel Frank)
· (1) If there has been an unexpected and important event (“basic assumption”)

· (2) That the event is not the party’s fault

· (3) That the risk of the event has not been allocated to her by the contract or by the circumstances and

· (4) The event has almost completely destroyed the value of performance 

· That is, that the “principal purpose” is substantially frustrated

· Impossibility (VERY hard to establish this defense)
· Must show:
· (1) Supervening legislation prohibiting the activity in the contract

· R § 264: If the performance of a duty is made impracticable by having to comply with a domestic or foreign governmental regulation or order, that regulation or order is an event the non-occurrence of which was a basic assumption on which the contract was made

· (2) Supervening death or disability of a person necessary for performance
· BUT, if someone else could easily step in, then impossibility would not be a good defense

· R § 262: If the existence of a particular person is necessary for the performance of a duty, his death or such incapacity as makes performance impracticable is an event the non-occurrence of which was a basic assumption on which the contract was made
· (3) The destruction, deterioration or failure to come into existence of a thing necessary for performance 
· Ex: A music hall burns down

· Therefore, a contract for performance at that music hall is impossible because the venue no longer exists

· R § 263: If the existence of a specific thing is necessary for the performance of a duty, its failure to come into existence, destruction, or such deterioration as makes performance impracticable is an event the non-occurrence of which was a basic assumption on which the contract was made
· Impracticability

· Applies to a situation in which performance is NOT impossible, but it no longer makes sense to enforce performance

· Like a qualified impossibility defense
· The impracticability defense has to relate to a basic assumption of the contract
· Party asserting impracticability defense needs to show: 

· An unexpected or important event

· The event is NOT his fault

· The risk was NOT allocated to him

· The event makes performance substantially more expensive or difficult 

· R § 261: Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event, the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary
· Frustration of Purpose
· Applies to a situation in which circumstances arise that destroy the value of the other person’s performance

· Ex: Renting a room to overlook a coronation ceremony

· Defendant was able to get out of the contract when the ceremony was cancelled because the purpose of the contract had been frustrated / had no reason to be there anymore
· Party asserting frustration of purpose defense needs to show:

· An unexpected or important event

· The event is NOT his fault

· The risk has NOT been allocated to him

· The event has to almost completely devalue or destroy the performance

· R § 265: Where, after a contract is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render a performance are discharged, unless the language or the circumstances indicate the contrary
· Contract liability is STRICT liability
· The obligor is therefore liable in damages for the breach of a contract, even if he or she is without fault and even if circumstances have made the contract more burdensome or less desirable than anticipated

· A court may grant relief where extraordinary circumstances may make performance so vitally different from what was reasonably to be expected as to alter the essential nature of the performance

· Impossibility, Impracticability and Frustration Diagram

· (1) Is there an unexpected event? (basic assumption)
· NO( claim goes away

· YES( (2) Was it the fault of one of the parties?
· YES( claim goes away

· NO( (3) Is the risk allocated to the party complaining?

· YES( claim goes away

· NO( (4)(a)  Substantially more expensive?

· NO( claim goes away

· YES( Impossibility / Impracticability

· NOI( (4)(b) Substantially destroy performance?
· YES( Frustration of purpose

· Transatlantic Financing Corp. v. U.S  (Impracticability- Risk Allocation- Substantial Expense).

· Facts: P entered contract w/ D to carry cargo of wheat via ship from US to Iran / during trip, Egyptian government closed Suez Canal, P’s intended route / P had to go through Cape of Good Hope to complete voyage / afterwards, P filed suit against D for costs attributable to ship’s diversion from normal sea route caused by closing of Suez Canal
· Issue: Did the closing of the normal sea route render P’s performance under the contract impracticable, and thus discharged?
· Analysis: 

· An unexpected or important event( Closing of Suez Canal, the customary route
· The event is NOT his fault( Egyptian government, not P
· The risk was NOT allocated to him( Implied expectation of route through Suez is NOT adequate proof that risk allocated to D
· P assumed some of the risk b/c were commercial men / probably aware of situation
· The event makes performance unduly more expensive or difficult( Not really 
· To justify relief, there must be more of a variation b/w expected cost and cost of performing by an available alternative ($43,972 above and beyond contract price of $305,842 not substantial enough)
· Holding: A marginal change in contract price is not substantial to justify an impracticability defense
· Karl Wendt Farm Equipment Co. v. International Harvester (Impracticability / Frustration of Purpose)
· Facts: P and D entered into contract, making P a dealer of D’s goods in Michigan city / during economic downturn, D sold its farm equipment division to competitor Case / Case did not offer P a renewed franchise agreement, leaving P w/out a supplier / P sued D for breach / D claimed its performance was excused due to impracticability b/c of rescission & frustration of purpose cause D could make no profit from it 
· Issue: Will a party’s performance be excused where the occurrence of a foreseeable event such as a market downturn renders the contract unprofitable?
· Analysis: 

· Basic assumption of the contract( Robust market / mutual profitability was NOT the basic assumption-> to make a dealer relationship was

· The basic purpose of every contract is to make a profit!

· Neither market shifts nor financial inability of one of the parties change the basic assumption to the contract such that it may be excused
· Risk allocated( Contract ascribed risk to D by specifying how to terminate the contract, and IH did not take that route / instead unilaterally terminated the contract
· Holding: Since market changes are the normal risks of a contract to which the parties are assumed to have considered beforehand, a contract will not be canceled for impracticability or frustration or purpose because market conditions have changed 
· Mel Frank Tool & Supply, Inc. v. Di-Chem  (NO Frust. of Purpose, Even if Less Valuable / Profitable)
· Facts: D, a chemical distributor, negotiated w/ P to lease a storage and distribution facility for 3 yrs / D later told by city that recently enacted ordinance prohibited D’s storage of hazardous chemicals there / D vacated w/out paying rent b/c structure was useless to them as chemical warehouse / P sued for breach
· Issue: Did the City’s acts substantially frustrate D’s principal purpose of storing and distributing hazardous chemicals, thus completely devaluing performance?
· Holding: A tenant is not relieved from the obligation to pay rent due to a subsequent governmental regulation which prohibits the tenant from legally using the premises for its originally intended purpose if:

· There is a serviceable use still available consistent with the use provision in the lease and 

· Not ALL of D’s inventory was hazardous / can still store other chemicals it produces
· No term in the lease that limited storage to just hazardous chemicals
· The fact that the use of the premises is less valuable or even unprofitable does not necessarily mean the tenant’s use has been substantially frustrated
· D did not establish that its principal purpose for leasing the facility, storing and distributing chemicals, was substantially frustrated by the city’s actions
Modification
(Can the parties renegotiate, and if they do, will the contract stick?)
· Modification Outline

· If under common law, is there an exceptional reason permitting modification?

· Under R § 89, requires consideration to be binding UNLESS
· (1) It is fair and equitable in light of unexpected events or
· (2) It is relied upon 
· If under the UCC, is there an exceptional reason against modification?

· No consideration required, but needs good faith
· Must be sought for a valid commercial reason and not by means of threatened breach
· Duress is a defense under both UCC and common law, but party claiming duress MUST have protested
· Is there a NOM?

· Common Law Modification Rules: The “Preexisting Duty” Rule
· Under the common law, a contract modification requires additional consideration UNLESS it falls into an exception listed in R § 89

· If you are already obligated to do something under the law (positive or negative), that is NOT sufficient consideration for a modification of the contract

· The Restatements focus on whether there is a prior legal existing duty to the PROMISOR

· R § 73:  Performance of a legal duty OWED to a PROMISOR which is neither doubtful nor the subject of honest dispute is NOT consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain
· How do judges try to enforce this modified contract if there is this no additional consideration to make it enforceable?

· (1) Say that the contract gives one person a legal benefit / something that is distinct

· The other party is therefore obligated

· (2) Exception for “mutual release”

· Say that one party had given up a mutual right to rescission
· Under R § 89, a promise modifying a duty under a contract not fully performed on either side is binding if

· (1)(a) It is fair and equitable under circumstances NOT anticipated by the parties

· The court is trying to pursue fairness and equity in this provision

· Allows the parties to react to surprising changes or circumstances by changing the contract to arrive at a solution between them

· The circumstances have to be SUPRISING / UNEXPECTED and the result has to be FAIR / EQUITABLE

· (1)(b) to the extent provided by the statute; or

· (1)(c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise

· Just like Restatement § 90 (providing a reliance exception)

· BUT, the other party can restore the original circumstances by providing notice

· A party is only protected to the extent that they relied on the other party
· Alaska Packers’ Assn v. Domenico  (Common Law “Preexisting Duty” Rule / R §§ 73 & 89) 
· Facts: A group of seamen (P) entered into contract w/ D to go from San Fran to Alaska on D’s ship to work as sailors and fishermen / in Alaska, P refused to continue work unless compensation increased to $100 / D reluctantly agreed b/c unable to hire new crew in remote place / P finished work but D refused to honor the new contract 
· Issue: Is a promise to pay a man for performing a duty he is already under contract to perform, without consideration?
· Holding: The performance of a preexisting legal duty guaranteed by contract is not sufficient consideration to support a promise
· Consent to such a demand was based solely upon P’s agreement to render the exact same services, and none other, that they were already under contract to render

· The new contract is unenforceable even though P completed their performance in reliance on it because a party cannot lay the foundation of an estoppel by his own wrong
· Modification under the UCC and CISG
· Under the UCC, a contract modification does NOT need additional consideration in order for the modification to be enforceable
· One-sided modifications are okay 
· Divergence from the common law
· UCC 2-209: Modification, Rescission and Waiver 
· (1) An agreement modifying a contract within this Article needs NO consideration to be binding
· (2) A signed agreement which excludes modification or rescission except by a signed writing can NOT be otherwise modified or rescinded, but EXCEPT as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party

· (3) The requirements of the statute of frauds section of this Article must be satisfied if the contract as modified is within its provisions

· (4) Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver
· (5) A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver
·  “No Oral Modification” (N.O.M.) Clauses under the UCC
· “No oral modification (NOM)” clauses = “this contract may NOT be modified, except in writing”
· Often found in a contract together with a merger clause 
· Under UCC 2-209, If you try to orally modify a contract that has NOM clause in it, that modification will NOT be effective 
· BUT, a party can be assumed to have waived the NOM clause by orally agreeing to modify the contract
· BUT, just because you waived this clause right, does NOT mean that you waive it forever
· You may retract the waiver by reasonable notification unless the other party has materially changed his position in reliance on the waiver and allowing retraction would be unjust
· CISG Article 29
· (1) A contract may be modified or terminated by the mere agreement of the parties

· (2) A contract in writing which contains a provision requiring any modification or termination by agreement to be in writing may not be otherwise modified or terminated by agreement. However, a party may be precluded by his conduct from asserting such a provision to the extent that the other party has relied on that conduct
· Kelsey-Hayes Co. v. Galtaco Redlaw Castings Corp.  (No Additional Consideration Requirement under UCC 2-209 / Duress & Bad-Faith Defenses Still Available to Invalidate Modification )
· Facts: D supplied P w/ castings pursuant to a 3 yr. requirements contract, which were incorporated into brake assemblies sold to car manufacturers like Ford and Chrysler / facing financial losses, D stopped producing castings but offered to keep operation for 30% price increase / P agreed for next 2 years, 30% extra each year, b/c could not find an alternative source / D sued when P didn’t pay / P claimed modifications made under duress b/c D threatened to breach its contract, stopping production and delivery of castings, unless P agreed to significant price increases
· Issue: Is a subsequent contract or modification invalid when the subsequent contract was entered into under duress?
· Analysis:
· P did NOT argue that modifications were invalid under the preexisting duty rule b/c this case is governed by the UCC, which says that NO consideration is need for contract modification
· Therefore, must invalidate it based on bad faith or duress defenses
· Improper Threat( Threat to breach its contract / go out of business was in bad faith
· Reasonable Alternative( Faced w/ imminent shutdown of its major customers, P may have had no alternative other than agreeing to D’s price hikes
· Inducement( P vigorously objected, a sign of protest that courts require to put seller on notice that modification is not freely entered into
· Holding: Economic duress and bad faith are available as defenses to contract modification enforcement, but lack of additional consideration will not invalidate a modification under the UCC
· Problem 8.3

· (1) Is this a UCC or common law transaction?

· (2) Can D rely on changes in circumstances occurring since the agreement was made to justify nonperformance on its part / excuse itself?

· Impossibility?
· Impracticability?
· Frustration of Purpose?

· Mistake?

· (3) If P should agree to pay D a higher price for the tile work, could it later refuse to pay the amount of the increase, on the ground that its agreement to that increase either was void for lack of consideration or was entered into as a product of bad faith or duress on D’s part?

· Honest dispute or bad-faith?

· Modification enforceable?

· Pre-existing Duty Rule

· Exceptions-> R 89(a) & (c)

· UCC 2-209

· Duress?

· (4) Even if an agreement to pay the increased price would otherwise be enforceable, if you can avoid putting it in writing, can P later refuse to pay? 

· NOM clause (UCC 2-209)?

· Waived?

· Retraction?

· Reliance by other party? 
· Statute of Frauds problem?

· Ethical implications?
THIRD PARTIES

Third Party Beneficiaries

· Third Party Beneficiaries Outline
· Is a third party an “intended beneficiary” or “incidental beneficiary?”
· Different tests for determining status as “intended” (R § 302 / Vogan)
· Intermediate test requires that promisee must intend to benefit that party and promisor must at least have reason to know of that intent
· What rights does the party have? 
· Under R § 309, intended third party beneficiary may sue to enforce the contract, but is subject to defenses that the promisor may have against promise
· Under R § 311(2), promisor and promisee are free to modify or terminate the contract until the beneficiary’s rights “vest” 
· What kind of contract is involved?
· Rights under government contracts more restricted, either as to status (Zigas) or rights (R § 313)
· Third Party Beneficiaries
· A third party beneficiary is NOT a party to the contract, but he is within the expectations of at least one party to the contract
· Promisor, Promisee, & Third Party Beneficiary
· A loans money to B who makes a similar loan to C
· C promises B that he would make repayment to A
· C did not keep his promise and A sues C for the amount of the promised payment
· Promisor -> C
· Promisee -> B
· Third Party Beneficiary -> A
· Modern contract law permits A to sue C directly and cut out the middle person 
· Incidental vs. Intended Beneficiaries (R § 302)
· Incidental( A party that incidentally benefits from a contract in which he is not a party
· Ex: Party benefits from his neighbor’s landscaping contract to grow a garden on his front lawn / may increase the value of neighbor’s property, but only incidentally
· Intended( A third party who is the recipient of the benefit of the transaction undertaken by another
· Three Approaches -> A third party is an intended beneficiary if:
· #1 BOTH the promisor (C) and the promisee (B) intended to benefit the third party under the contract
· #2 Only the promisee (B) intended to benefit third party under the contract
· #3 (Vogan) The promisee (B) intended to benefit the third party under the contract and the promisor (C) must have known or had reason to know of the promisee’s intent to benefit the third party
· R § 302: Intended and Incidental Beneficiaries

· (1) Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the INTENTION  of the parties and either

· (a) the performance of the promisee will satisfy an obligation of the PROMISEE to pay money to the beneficiary; OR

·  (b) the circumstances indicate that the PROMISEE intends to give the beneficiary the benefit of the promised performance

· (2) An incidental beneficiary is a beneficiary who is NOT  an intended beneficiary
· Defenses to Enforcement 
· Just being a third party beneficiary does NOT necessarily mean that A can sue and win
· Defenses to enforceability are still available for the original contract b/w B and C
· B and C can also modify and terminate the contract up until the point when A’s right VESTS
· Under R § 311, vesting occurs when A:
· Relies on the contract or
· Turns down other opportunities or
· He decides to sue
· Vogen v. Hayes Appraisal Assoc., Inc  (3rd Approach to Intended Benef- Promisor w/ Reason to Know).

· Facts: D was hired by MidAmerica Bank to do appraisal / monitor the progress of new home construction for P, who had obtained a construction loan from MidAmerica  / MidAmerica was to use D’s progress reports to make payments to contractor / D’s progress reports were erroneous, causing P’s to take out a second mortgage loan plus more / P sued D on a third party beneficiary theory based on its failure to properly monitor the progress of the construction, thus allowing funds to be improperly released by the lender to the defaulting contractor 
· Analysis:
· Promisor( D / Promisee( MidAmerica / Third Party Beneficiary( P

· Takes #3 Approach, taking into account both the intent of the promisor and the promisee to benefit the third party beneficiary
· The promisee has to intend to benefit the third party AND the promisor has to at least had reason to know this
· Did MidAmerica intend its contract w/ D to benefit P?
· YES, for a pecuniary benefit
· Did D know or have reason to know that MidAmerica intended to benefit P? 
· YES, inspection reports issued by D naming P as home purchasers gave D reason to know that MidAmerica’s purpose in contracting for periodic inspection reports was to provide protection for the money which the Ps had invested in the project 
· Zigas v. Superior Court  (Third Party Beneficiaries Under Government Contracts – Stricter Standard)
· Facts: HUD helped finance certain apartments / regulations thereunder pursuant to National Housing Act / in exchange, landlords contracted that they would adhere to certain rent schedules / landlords disobeyed and charged rents in excess of schedule, collected in excess of $2 million / several tenants (P) brought a class action suit seeking enforcement and damages
· Issue: When the federal government has contracted with landlords to provide apartment financing in return for rent ceilings, do tenants have standing to seek enforcement or damages?
· Approaches:
· Zigas Approach
· Zigas constitutes the California approach to more demanding restraints on third party suits against the government, concerning government contracts
· (1) A stricter standard for determining who is an intended vs. incidental beneficiary
· (2) An intent to benefit a third party is NOT enough by itself, but also need an intent that the third party will be refunded in the event of a breach
· Restatement § 313 Approach
· Because there is such a huge potential liability in these cases, it would upset government contracts and prices in general if third party beneficiaries could sue under these government contracts
· (1) Same standard for determining who is an intended vs. incidental beneficiary
· (2) Limit the amount of consequential damages that can be recovered by third party beneficiaries
· R § 313(2) In particular, a promisor who contracts with a government or governmental agency to do an act for or render a service to the public is NOT subject to contractual liability to a member of the public for consequential damages resulting from performance or failure to perform UNLESS
· (a) the terms of the promise provide for such liability; or

· (b) the promisee is subject to liability to the member of the public for the damages and a direct action against the promisor is consistent with the terms of the contract and with the policy of the law authorizing the contract and prescribing remedies for its breach
· Holding:
· Under the Zigas approach, since the agreement itself b/w HUD and the landlords manifested an intention that the tenants be compensated in the event of the landlords’ nonperformance, the tenants are incidental beneficiaries and have standing to seek enforcement or damages
Assignment and Delegation

· Outline:
· (1) Is there an assignment of rights or a delegation of duties?

· Assignment of Rights (Herzog)
· When a party conveys his or her interest to someone else
· Usually involves someone who is getting a right to collect money
· It results in the moving of something form one person to another, just as does the passing of a football or a baton
· Restatement § 317: Assignment of a Right

· (1) An assignment for a right is a manifestation of the assignor’s intention to transfer it by virtue of which the assignor’s right to performance by the obligor is extinguished in whole or in part and the assignee requires a right to such performance

· Parties
· Assignor or Obligor 
· Obligee 
· Assignee
· Delegation of Duties (Sally Beauty)
· When someone, with an obligation to do something, transfers those duties to someone else / satisfies her duties by employing others to perform it for her
· Delegations of duties under a personal service contract are almost ALWAYS regarded as inherently undelegable, unless the other party assents
· Ex: General contractors delegate some of their duties to subcontractors
· Restatement § 318: Delegation of Performance of Duty 
·  (2) Unless otherwise agreed, a promise requires performance by a particular person only to the extent that the oblige has a substantial interest in having that person perform or control the acts promised

· Depend in a given case on the degree to which individual performance was called for by the contract that created he duty in question

· (3) Unless the oblige agrees otherwise, neither delegation of performance nor a contract to assume the duty made with the obligor by the person delegated discharges any duty or liability of the delegating obligor

· The person originally bound to perform will remain subject to that duty (unless released by the obligee) until performance is actually rendered 
· Parties
· Delegator 
· Obligee 
· Delegatee
· There can be BOTH assignments and delegations going on at the same time
· Ex: When selling a business, it’s like a “general assignment” / you do both suggests R § 328(1)
· (2) Is it permissible to assign those rights / delegate those duties in the first place? (Sally Beauty)
· Rights are usually freely assignable, but there are circumstances in which rights can NOT be assigned
· Under R § 317(2) / UCC 2-210(2), there are 3 bases for restricting assignment of rights: 
· (1) Assignment would materially affect the obligor
· (2) Assignment is forbidden by statute or public policy
· (3) Assignment is barred by the contract
· Were the assigned rights limited?
· Defenses travel with the rights (R § 336)
· Rights given the assignee directly detract from the rights otherwise retained by the assignor (R § 317(1) / UCC 2-210(2))
· Was it permissible to delegate? 
· Under R § 318(1) / UCC 2-210(1) / Sally Beauty, an obligor can properly delegate the performance of his duty to another UNLESS 
· (1) Obligee has a substantial interest in having a particular person perform
· (2) Delegation is contrary to statute or public policy
· (2) Delegation is barred contractually
· Even if the contract prohibits the assignment of rights, it will still be construed narrowly by the court in relation to the whole contract
· When in doubt, construe such general prohibitions of the assignment of rights to only definitely prohibit the delegation of duties 
· Personal service contracts are always considered to be a contract in which the obligee has a substantial personal interest in seeing that obligor perform
· In these types of contracts, we must look to whether the obligee is depending on the taste or discretion of the obligor
· What effect on the other parties?
· Delegation does NOT extinguish duty in original obligor (R § 318(3) / UCC 2-210(1)) 
·  (3) What are the limits given to the rights of the assignee?
· Any defenses the assignee might have against the assignor travel as well
· Herzog v. Irace  (Assignment of Rights under R § 317 / Binding Upon Obligee)
· Facts: When Jones was unable to pay for medical treatment he signed a letter requesting payment be made directly to P of money received in settlement for his claim / P notified Jones’ lawyers D about the “assignment of benefits” form / P performed surgery and Jones received $20,000 settlement, but Jones told lawyers D to pay the money to him instead of P / Jones never paid P / P sued D for breach of assignment, seeking to enforce the “assignment of benefits”
· Issue: Is assignment binding upon the obligor where the assignor has intended to relinquish the right and the obligor has been notified?
· Holding: An assignment is binding upon the obligor where there is an intent to relinquish the right to the assignee and the obligor is notified
· Assignor( Jones 

· Asignee-> P 

· Obligee-> D

· The letter directing payment to be made directly to P gives no indication that Jones attempted to retain any control over the funds he assigned to P / letter permanently relinquished Jones’ rights
· Ds were duly notified of this assignment, had adequate funds to satisfy all of Jones’s credits, and therefore the settlement money should have been paid directly to P
· UCC 2-210: Delegation of Performance; Assignment of Rights

· (1) A party performs his duty through a delegate unless otherwise agreed or unless the other party has a substantial interest in having his original promisor perform or control the acts required by the contract. No delegation of performance relieves the party delegating of any duty to perform or any liability for breach

· (2) Except as otherwise provided in Section 9-406, unless otherwise agreed, all rights of either seller or buyer can be assigned except where the assignment would materially change the duty of the other party, or increase materially the burden or risk imposed on him by his contract, or impair materially his chance of obtaining return performance. A right to damages for breach of the whole contract or a right arising out of the assignor’s due performance of his entire obligation can be assigned despite agreement otherwise

· This provision does limit this power to assign to cases in which the seller has earned payment by full performance or the contract has been discharged by breach of the whole contract

·  (4) Unless the circumstances indicate the contrary, a prohibition of assignment of “the contract’ is to be construed as barring only the delegation to the assignee of the assignor’s performance
·  (5) An assignment of “the contract” or of “all my rights under the contract” or an assignment in similar general terms is an assignment of rights and unless the language or the circumstances (as in an assignment for security) indicate the contrary, it is delegation of performance of the duties of the assignor and its acceptance by the assignee constitutes a promise by him to perform those duties. The promise is enforceable by either the assignor or the other party to the original contract
· Sally Beauty Co. v. Nexxus Products (Assignment AND Delegation under UCC 2-210)
· Facts: D, a manufacturer of hair products, contract w/ Best to be their exclusive distribution agent in Texas / later, Best purchased by P, owned by a competitor of D / D subsequently cancelled the contract / P sued for breach of contract / D defended that the contract was not assignable to P 
· Issue: May a distribution agreement be abrogated by the manufacturer if the distributor is purchased by a direct competitor of the manufacturer?
· Holding: Under UCC 2-210, delegation can be prohibited because the delegator has a substantial interest in having that delegatee perform under the contract, or assignment will materially affect the delegator
· The UCC applies because most of the contract dealt with the distribution of hair care products
· The duty of performance under an exclusive distributorship may NOT be delegated to a competitor in the marketplace- or the wholly owned subsidiary of a competitor- without the obligee’s consent

· Since the contract is being delegated to competitor P, D has a substantial interest in NOT seeing this contract performed by P, which prohibits the delegation of duties under UCC 2-210
· NOTE: In theory, D could sue Best if P failed to perform adequately b/c Best has NOT escaped its original obligations under the contract by delegating its duties to P

· Also, contracts for services are usually per se nonassignable w/out consent
BREACH, REPUDIATION, AND CONDITIONS

· Consequences of Nonperformance Outline

· Is a breach MATERIAL? (R § 241 / Jacob & Youngs)
· Consider
· (1) How much is non-breaching party harmed by breach

· (2) How much would breaching party be harmed if required to perform fully and

· (3) Whether breaching party’s failure to perform was in bad-faith

· Note( A partial breach may be substantial performance, meaning that the constructive condition to the other party’s performance is satisfied, but at the same time create liability for other damages
· Is it a TOTAL breach? (R § 241 & 242)
· Consider
· (1) Likelihood that breaching party will cure breach

· (2) Harm that delay will cause non-breaching party

· (3) Extent to which contract provides for performance without delay

· Also, whether there has been a definite and unequivocal repudiation, or an unsuccessful attempt, based on reasonable grounds for insecurity, to obtain adequate assurances of performance (R 250-253, 256 / UCC 2-609-611 / Truman Flatt)
· Consequences Spectrum

· Full performance( Must perform
· Partial Breach( Must perform / Damages
· Material Breach( Right to suspend
· Total Breach( Right to terminate
· Chapter 10 Outline: Effect on Obligations of Performance / Suits for Damages

· Failure of an Express Condition

· If an express condition fails to occur, the other party can suspend performance and be released from their obligations under the contract
· Exceptions: Waiver / Prevention by Obligor / Forfeiture
· If an express condition fails to occur, no party can sue for damages
· Reasonable Grounds for Insecurity

· If you have reasonable grounds for insecurity, the other party can wait for performance or request adequate assurances
· Failure to provide adequate assurances amounts to a repudiation, which is a total breach, discharges the other party’s duty to perform under the contract, and also allows the other party to sue for damages 
· Actual Nonperformance (i.e. you put the wrong pipe in my house)

· Have to figure out what kind of breach this use of the wrong pipe was:
· NOT a material breach( Still have to perform (i.e. pay)
· Material breach( Can suspend performance
· Total (i.e. gut the house)( Treat your duties as completely discharged (i.e. not pay)
· Other party can always sue for damages, but might not be much in value if the difference in value of the materials used is slight 
· Anticipatory Repudiation

· If there is anticipatory repudiation, it is a total breach, the other party is released from its obligation to perform, and the other party can sue for damages
Substantial Performance and Material Breach

· Restatement § 235: Effect of Performance as Discharge and of Non-Performance as Breach

· (1) Full performance of a duty under a contract discharges the duty

· (2) When the performance of a duty under a contract is due any non-performance is a breach
· A breach is an unjustified and unexcused failure

· Different Levels of Breach

· Full Performance

· Must perform

· Partial Breach (R § 235)

· Must perform, damages only
· It’s a constructive condition of the one party’s performance that there has been no material breach by the other party
· Material Breach (R § 241)
· Right to suspend (§ 237)
· Breach of a contract’s terms by one party that is so substantial as to relieve the other party from its obligations pursuant thereto
· Total Breach (R § 242)

· Right to terminate

· But how do you know where you are in this landscape? How can you move from one state to another?

· R § 241 gives us a set of criteria to consider as to whether there has been a MATERIAL breach:

· How much is the non-breaching party being harmed / deprived of the benefit of which he reasonably expected?
· Is the non-breaching party required to perform fully?
· Can the injured party be adequately compensated for the part of that benefit of which he will be deprived?
· Was the breaching party’s failure to perform in good-faith?
· Did the breaching party fail to comport with standards of good-faith and fair dealing?
· R § 242 lists more factors, in addition to R § 241, to consider whether or not there has been a total breach, thus discharging all remaining duties: 
· Likelihood that the breaching party is going to cure the breach

· The harm that delay would cause

· The extent to which the contract provides for delay
· Jacobs & Youngs, Inc. v. Kent  (Substantial Performance / Partial Breach / Constructive Conditions)
· Facts: P built a country home for D / 1 yr. later, D discovered that not all pipe in home was of Reading manufacture as specified in the contract / D ordered pluming replaced but P refused b/c pipe was of comparable price and quality / substitution of other pipe meant demolition at great expense of completed structure / omission was not fraudulent or willful / D refused to pay balance of contract
· Issue: Was the omission by P so trivial and innocent so as not to be a breach of the condition?
· Holding: An omission, both trivial and innocent, will sometimes be atoned for by allowance of the resulting damage, and will not always be the breach of a condition to be followed by forfeiture
· If a party has substantially performed its side of the bargain, the other party is still obligated to perform its side of the contract

· The other party can sue for damages, but it can NOT stop from performing (i.e. paying the contract price) since the breach was not material

· For damages in construction contracts, the owner is entitled merely to the difference between the value between the value of the structure if built to specifications and the value it has as constructed though
· If Reading pipe were so important to D, he could have protected himself by imposing an express condition of recovery if the provision in the contract is breached 

· But here, its not clear that the Reading pipe provision was material
· Sackett v. Splindler  (Total Breach / Discharge of Performance / R §§ 241 & 242)
· Facts: P contracted to purchase all of the 6,316 outstanding shares of S&S Newspapers (for $85,000), in which D owned a majority of the shares / P made initial payments, but after a $59,200 check bounced for insufficient funds P repeatedly failed to pay / during this time, D had to take out mortgages, sell his own stocks, and change newspaper to a weekly to create working capital / P filed suit to recover money paid, alleging D unlawfully repudiated the contract after only a partial breach
· Issue: Can a party repudiate a contract because the other party thereto has committed a material breach thereof in continually failing to make requirement payment thereunder?
· Holding: A material breach of a contract constitutes a total breach thereof and is sufficient to permit the non-breaching party to lawfully repudiate
· Under R 241 & 242, P’s behavior was a total breach, therefore justifying D’s repudiation and non-performance under the contract, because: 

· There was a high degree of uncertainty as to whether P intended to complete the contract

· P’s failure to perform was brought about by gross negligence or willful conduct (not in good faith) and 
· P repeatedly failed to perform under his own assurances, undermining the value that P could attach to these assurances
· Perfect Tender Rule under the UCC

· Instead of the principle of substantial performance, the UCC has the “perfect tender” rule, which says that goods HAVE to conform to the contract and, if they deviate in any respect, then the buyer can refuse the goods upon delivery
· UCC 2-601: Buyer’s Rights on Improper Delivery

· If the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may

· (a) reject the whole; or

· (b) accept the whole; or

· (c) accept any commercial unit or units and reject the rest
· However, the seller isn’t always out of luck
· The cruelty of this rule is not so severe as it would be in other contracts because the seller can always re-sell the product to another without much of a loss
· (1) There is an opportunity for the seller to cure defects within a reasonable time if they have reasonable grounds to believe that tender will be accepted
· UCC 2-508: Cure by Seller of Improper Tender or Delivery: Replacement

· (1) Where any tender or delivery by the seller is rejected because non-conforming and the time for performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and may then within the contract time make a conforming delivery

· (2) Where the buyer rejects a non-conforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance the seller may if he seasonably notifies the buyer have a further reasonable time to substitute a conforming tender

·  (2) If the buyer accepts delivery of the goods (doesn’t automatically turn it away), then more principles of substantial performance comes into play
· UCC 2-608: Revocation of Acceptance in Whole or in Part

· (1) The buyer may revoke his acceptance of a lot or commercial unit whose non-conformity substantially impairs its value to him if he has accepted it
· (a) on the reasonable assumption that its non-conformity would be cured and it has not been seasonably cured; or

· (b) without discovery of such non-conformity if his acceptance was reasonably induced either by the difficulty of discovery before acceptance or by the seller’s assurances
· (2) Revocation of acceptance must occur within a reasonable time after the buyer discovers or should have discovered the ground for it and before any substantial change in condition of the goods which is not caused by their own defects. It is not effective until the buyer notifies the seller of it

· (3) A buyer who so revokes has the same rights and duties with regard to goods involved as if he had rejected them
· Substantial Performance under the CISG

· The CISG has a rule of substantial performance like the common law, i.e. a buyer can reject goods ONLY IF nonconformity is a fundamental breach of the contract

· CISG Article 51(2)

· (2) The buyer may declare the contract avoided in its entirety  ONLY IF the failure to make delivery completely or in conformity with the contract amounts to a fundamental breach of the contract

· CISG Article 25

· A breach of contract committed by one of the parties is fundamental if it results in such detriment to the other party as substantially to deprive him of what he is entitled to expect under the contract, unless the party in breach did not foresee, and a reasonable person of the same kind in the same circumstances would not have foreseen, such a result

· CISG Article 49(1)(a)

· (1) The buyer may declare the contract avoided:

· (a) If the failure by the seller to perform any of his obligations under the contract or this Convention amounts to a fundamental breach of contract
Anticipatory Repudiation and Assurances
· Anticipatory Repudiation
· Under R § 250 (and UCC 2-610), a repudiation is:
· (a) a statement by the obligor to the obligee indicating that the obligor will commit a breach that would of itself give the obligee a claim for damages for total breach or
· (b) a voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach 
· Under R § 250, repudiation can be by words OR conduct, but must be definite and unequivocal
· One party attempting to sell to another person would constitute a repudiation by conduct
· Requires a clear manifestation of an intent not to perform
· Rationale( high standard b/c anticipatory repudiation is a total breach, which is a major consequence entitling the other party to terminate and seek damages
· Under R § 253, if one party repudiates, the other party can treat the repudiation as a total breach
· The other party can then sue for damages and view its own duty as completely discharged
· Under R § 256 and UCC 2-611, repudiation can be retracted entirely only IF the other party has not materially changed its position or said explicitly that it was treating what the party did as a final repudiation
· Rationale( Courts are reluctant to give this nuclear power of anticipatory repudiation and thus allow the repudiating party to take it back, as long as it doesn’t harm the other party
· Truman L. Flatt & Sons v. Schupf  (Retracting Anticipatory Repudiation / R § 256 & UCC -611)
· Facts: P contracted w/ D to purchase some land for $160,00, contingent upon rezoning of property / when request for rezoning was denied, P wrote D offering a lower price for the land / D rejected the lower offer and P later wrote a letter, saying he wanted to go ahead w/ the purchase at $160,000 / D replied hat P’s new offer to buy the property at lower price effectively voided the contract by indicating that P wasn’t going to perform under the deal / P sued for specific performance 
· Issue: May an anticipatory repudiation be retracted by the repudiating party? 
· Holding: Under R § 256, an anticipatory repudiation may be retracted by the repudiating party UNLESS the other party has, before the withdrawal, manifested an election to rescind the contract, or changed his position in reliance on the repudiation
· Assuming P’s request for a lower price constituted an anticipatory repudiation of the contract, P successfully retracted that repudiation in his later letter, because D had not yet materially changed his position or indicated to P any intent to treat the contract as rescinded
· Adequate Assurances

· Under the R § 251, UCC 2-609 (requires a writing, but courts don’t enforce it) and CISG Art. 71, a party can demand adequate assurances of performance if in doubt about the other party’s ability to perform under the contract

· This is a way of ameliorating the hardship caused by the high standard for construing anticipatory repudiation
·  In order to make a claim for total breach under this doctrine, the plaintiff must show:
· (1) There was reasonable grounds for insecurity

· (2) Adequate assurances were reasonably related to party’s doubts or the contract (i.e. a letter of credit or a bond)
· Courts are reluctant to allow parties to demand a lot more of the other party under the guise of getting adequate assurances b/c its like re-writing the contract
· If its reasonable, a party can suspend its performance until the other party provides them with adequate assurance

· If the other party FAILS to provide, within a reasonable time, such assurance of due performance as is adequate under the circumstances of the case, the party can treat this as a repudiation 
· Repudiation is a total breach, so the party can stop all performance AND sue for breach
· Hornell Brewing Co. v. Spry (Failure to Provide Adequate Assurances ( Total Breach / UCC 2-609)
· Facts: D was granted the exclusive right to purchase P’s beverages for distribution in Canada / when D failed to remit timely payment for shipments of beverages received from P and P learned that D’s operation was a sham, P requested adequate assurances / D failed to adequately reply and P requested a declaratory judgment
· Issue: Does one party’s failure to respond to a request for adequate assurance of due performance constitute a breach of the agreement?
· Holding: One party’s failure to respond to a request for adequate assurance of due performance constitutes a breach of the agreement, entitling the other party to suspend performance and terminate the agreement
· P had reasonable grounds for insecurity after several missed payments and bad checks, and properly requested assurances from D that he would be able to make the payment on time
· Since D failed to adequately reply, P was entitled to suspend his performance and terminate the agreement
Express Conditions

· Express Conditions Outline
· Is it a condition?
· Language( “If,” “Unless and until,” “provided that,” or “on the condition that”
· See whether contract specifies that if event fails to occur, the other party will not have to perform
· Presume promises rather than conditions
· What are the implications?
· If an express condition fails to occur, the other party need not perform even if the failure is only partial- even if one is tempted to say “substantially performed”
· Non-occurrence of a condition, however, does NOT give rise to damages
· Conditions may, however, be waived or excused
· Waiver by word or conduct of party benefiting form the condition
· BUT, waiver of a MATERIAL condition will only bind if supported by consideration or reliance
· Excuse
· (1) Prevention
· If party who would benefit from the condition interferes with its occurrence
· (2) Forfeiture
· (1) If forfeiture would result
· (2) Failure resulted despite good faith, and 
· (3) Other side would not be prejudiced AND
· (4) Under R § 229, only if condition’s occurrence was not a “material part of the exchange”
· Express Conditions
· Under R § 224, a condition is an event that has to occur before performance becomes due
· R § 225 says that until the condition occurs, the party is NOT required to perform
· Constructive Conditions
· Created by the courts for 2 reasons: 
· (1) To implement the parties’ intent
· (2) To reach a just result
· Also used to avoid costs that might be imposed on society, like waste
· Breach of a Promise
· Gives rise to a claim for damages 
· Substantial performance is applicable to require performance under the contract
· Only if the promise is material can the breach of that promise (i.e. material breach) allow the other party to suspend performance
· Nonoccurrence of a Condition
· Does NOT give rise to a claim for damages
· Substantial performance is NOT applicable to excuse the nonoccurrence of an express condition
· Express conditions are strictly enforced
· Any failure of a condition to occur permits the other party no to perform
· How Do We Tell Whether a Contract Provision is an Express Condition or a Promise?
· Look to the language of the contract
· An express condition will usually include terms such as:
· Unless
· Until
· On the condition that
· “If such and such occurs, then the contract is null and void…”
· If the language of the contract is ambiguous, the preference or default-rule is to classify the contract provision as a promise
· Waiver, Prevention and Forfeiture
· NOTE: Only the party who the condition is supposed to benefit can waive or prevent the condition
· Waiver 
· An express condition can be waived by words or conduct
· BUT, if the condition being waived is material, then the waiver of that material condition will only be binding if the other party has relied upon the waiver or it is supported by consideration
· Prevention (R § 245) (Oppenheimer)
· A condition is excused if the party that would benefit from the condition interferes with its occurrence
· If the conditioning event is somewhat within the obligor’s control, then he has some duty to act for the purpose of helping that conditioning event to occur
· Forfeiture (JNA Realty)
· A non-material condition may be excused to prevent a forfeiture
· 3 Questions:
· (1) Would the tenant experience a forfeiture?
· (2) Would the landlord be prejudiced?
· (3) Was the reason for non-compliance with the condition of minimal fault?
· Oppenheimer & Co. v. Oppenheim, Appel, Dixon & Co.  (Non-Occurrence of an Express Condition)
· Facts: P entered into an conditional letter agreement with D to sublease D’s office space / proposed sublease said it would be executed only if P submitted its plans and obtained the primes landlord’s written consent to the proposed “tenant work” / if the written consent was not received by the agreed date, both the agreement and sublease were to be deemed null and void / P timely submitted plans but never delivered the written consent on or before the modified deadline / D declared the agreement and sublease invalid / P sued for breach of contract, arguing that it had substantially performed the conditions set forth in the letter agreement
· Issue: Is substantial performance applicable to excuse the nonoccurrence of an express condition precedent?
· Holding: Substantial performance is NOT applicable to excuse the nonoccurrence of an express condition precedent
· The language of the contract unambiguously established an express condition rather than a promise because it employed the unmistakable language of a condition (provision stated that the sublease would be invalid “unless an until” all conditions had been satisfied” and that failure of the conditioning event would cause the agreement to be of “no further force and effect”)
· Condition should be strictly enforced because it effectuates the will of the parties and it is likely that more coin was exchanged in order for that express term to be put in the contract
· JNA Realty v. Cross Bay Chelsea  (Excuse of Non-Material Condition Based on Forfeiture / R § 229)
· Facts: P executed a commercial lease w/ D’s predecessor, who assigned the lease to D / lease terms provided for 24-year renewal option on 6-month notice by D / when 6 mo. Mark approached, P did not remind D, who did not send notice, although it had knowledge of its duty to do so / P demanded D to vacate, even though D had spent some $15,000 in improvements / D argues there should be an excuse based on forfeiture
· Issue: Will equity protect a tenant who negligently fails to exercise a renewal option if failure to do so will result in a forfeiture?
· Holding: Under R § 229, to the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition UNLESS its occurrence was a material part of the agreed exchange
· We must look to..
· (1) Whether the tenant is going to suffer a forfeiture

· D purchased the lease for $40,000, put in $15,000 worth of improvements, and if the location is lost, D’s restaurant may lose a considerable amount of its customers good will
· (2) Whether the landlord will be prejudiced

· Has to be resolved on remand whether P will be harmed by excuse of 6-month condition 
· Since P was negotiating w/ a prospective tenant, may be harmed by intervention 
· (3) Whether this is mere negligence, or something more deliberate

· No evidence that D’s actions were deliberate / course of performance suggests that P should have reminded D of this 6-month renewal provision
· A tenant who has intentionally delayed should NOT be relieved of a forfeiture
· R § 228: Satisfaction of the Obligor as a Condition (Applied in Morin below)
· When it is a condition of an obligor’s duty that he be satisfied with respect to the obligee’s performance or with respect to something else, and it is practicable to determine whether a reasonable person in the position of the obligor would be satisfied, an interpretation is preferred under which the condition occurs if such a reasonable person in the position of the obligor would be satisfied
· Morin Building Products Co. v. Baystone Construction Inc. (Objective Standard / R § 228)
· Facts: As part of a construction project, D subcontracted w/ P to install aluminum sliding / D retained final approval rights, stating “the decision as to acceptability shall rest strictly w/ the owner, based on the requirement that all work done or materials furnished shall be first class in every respect”) / thereafter, D’s agent rejected the siding due to a minor aesthetic flaw, even though purpose was strictly functional / D had another subcontractor redo the job and refused to pay P the $23,000 contract price / P sued for breach
· Issue: Will acceptance of performance in a contract whose purpose is primarily function be based on an objective or subjective standard?
· Holding: Under R § 228, where the contract in question involves performance of a commercial quality, an objective, reasonable person standard will be used in determining whether performance was adequate
· There is an interpretive preference for construing contracts as having an objective standard

· Determine whether a reasonable person would be satisfied, even if, on its face, the contract seems to give one of the party’s the role of emperor of ultimate discretion
· Need to make a distinction b/w pig iron and portraiture at the outset
· The reasonable person standard is employed when the contract involves commercial quality, operative fitness, or mechanical utility which other knowledgeable persons can judge 
· Here, aesthetic considerations were secondary to considerations of function and cost since the sliding was intended for a factory / mill-finish aluminum is unpainted / not usually uniform
· The standard of good faith is employed where the contract involves personal aesthetics or fancy
· Posner was disturbed by the destruction of perfectly good aluminum sliding here (waste)
· NOT confident that this is what the parties’ agreed to, despite the language of the contract
· Its unreasonable to expect a party to such a contract to permit his financial outcome to depend on the other party
· Problem 10.1: Issues Involving Conditions
· Is the quoted condition a condition or a promise?

· Look to language of the contract, intent of the parties, and the maxims of contract interpretation
· Is there a claim for damages here based on the language of the contract?

· Nonoccurrence of a condition( NO 

· BUT, if the condition was intended to benefit the obligor, then the obligee can NOT use the nonoccurrence of that condition to get out of the contract if the buyer wants to waive that condition

· Only the party to which the condition is supposed to benefit can waive or prevent the condition

· Breach of a promise( YES

· If it is a material breach, the party can sue for damages (look to R §§ 241 & 242)

· Is there a claim for damages based on other events?

· Waiver by Obligor ( MAYBE

· If obligor waives the condition, then contrary acts by the obligee may be a repudiation and therefore a total breach of the contract
· Prevention by Obligor ( MAYBE

· If party’s failure to use his best efforts in progressing the condition significantly contributed to the failure of the condition, then condition can be excused on grounds of prevention / looked at as a breach of good faith
· Anticipatory Repudiation( YES

· This would be a total breach and release the party from all of his obligations under the contract / can sue for damages

· BUT, was there a revocation of anticipatory repudiation?

· Irrevocable if other party materially changed his position or indicating he was considering it a final repudiation, thus still giving rise to a total breach / suspension of performance / suit for damages

· Breach of Good Faith by Obligee ( YES

· If obligee prevents the condition from occurring, it is contrary to an obligation of good-faith  
· The obligee can not use the condition to get out of the contract if the obligor wants to waive the condition
· Problem 10.2: Was There a Condition at All?
· Was this an express condition or a promise?

· Look to…


· The intent of the parties

· The language of the contract

· Maxims of contract interpretation

· Course of performance / dealing

· The Anti-Forfeiture Defense( Use the interpretation that reduces the risk of forfeiture unless the risk is within the control of the obligee 
· What will the parties argue?

· Plaintiff will argue that the contract provision is an express condition, and since events did not occur, he is released from his duties under the contract
· Defendant will argue that the contract provision is a promise, in which substantial performance was rendered and plaintiff therefore is still bound / can’t suspend performance
· Assuming there is an express condition, did the plaintiff waive or prevent it from occurring?

· Only the plaintiff can waive or prevent the condition

· Assuming there is an express condition, should it be excused because of forfeiture?

· Under R § 229, look to:
· Harm to P

· Prejudice to D

· Obligation of Good Faith

· Assuming there is a promise, is there a material breach of the contract, entitled plaintiff to terminate the contract?

· Look to R §§ 241 & 241 & the Sackett case 

EXPECTATION DAMAGES

· Expectation Damages Outline

· How Measure?

· Apply basic common law and UCC models
· Limits?

· Is the cost of completion, if sought by the plaintiff, disproportionate relative to the diminution in value? (American Standard / R § 348)
· Were the consequential damages not reasonably foreseeable as probable result of the breach (Hadley / R § 351 & 352 / UCC 2-715) OR possible result (CISG 74)

· Were damages reasonably certain? (Florafax / R § 352)
· Is it (perhaps) necessary to avoid disproportionate compensation? (R § 351(3))
· Could loss have been avoided without undue risk, burden, or humiliation (R § 350 / Luten Bridge / Boehm v. ABC) and without impairing interest in additional profits / volume (Jetz)?
· Has the party asked for something that courts won’t provide- like attorney’s fee (Zapata) or emotional distress (Erlich) or punitive damages?
Computing Damages: Introduction, UCC, CISG, Measuring

· Expectation Damages

· The basic measure of damages is expectation damages

· These are damages that are going to place the non-breaching party in the SAME position as if the contract had been PERFORMED

· It is important to make sure that the non-breaching party is NOT in a better position after the award of expectation damages
· In order to recover expectation damages, the non-breaching party must figure out how much it has been damaged by the breach 

· Under R § 347, the injured party has a right to damages based on his expectation interest as measured by 
· (a) the loss in the value to him of the other party’s performance caused by its failure or deficiency, PLUS
· (b) any other loss, including incidental or consequential loss, caused by the breach, LESS
· (c) any cost or other loss that he has avoided by not having to perform
· Formula: Loss in Value + Other Loss – Cost Avoided – Loss Avoided
· START WITH the loss in value of other party’s performance (caused by its failure of performance) 

· PLUS other losses (incidental / consequential)
· MINUS cost avoided / other loss avoided (by not having to perform)
· Vocabulary

· Loss in value of other party’s performance (added)
· Difference b/w what was PROMISED and that which was actually RECEIVED

· Money lost as a result of other party’s breach

· Ex: Cost-to-complete damages in American Standard
· Incidental damages (added)
· Costs incurred to avoid damages as a direct result of the breach

· Ex: Advertising to re-sell the house

· Consequential damages (added)
· Costs incurred from follow-up events that occur from the breach / flow derivatively from the breach
· Largest part of the damages if they are allowed

· Foreseeability as a limitation on consequential damages (Hadley)

· Cost avoided (subtracted)
· Expenses avoided because of the breach, but would have incurred under the contract
· Ex: Money saved in cost of building materials
· Ex: Remainder of contract price that doesn’t need to be paid

· Other loss avoided / mitigation (subtracted)
· Cost avoided because the non-breaching party mitigated damages

· Ex: Profit made when the non-breaching party re-sold the materials already purchased

· Ex: Money received from renting out your un-sold house

· Situation #1:

· Owner hires builder to construct a building for a total price of $200,000. The estimate total cost of construction is $180,000. The owner breaches by unjustifiably terminating the contract when the work is half completed. At the time of termination the owner has paid the builder $70,000 for work done, and the builder has spent a total of $95,000 for labor and materials (some of which are incorporated in the partially completed building). After the owner’s breach the builder is able to resell $10,000 of materials purchased for the project

· What are the builder’s damages?

· Loss in value of other party’s performance (200-70=130)

· Other losses (180-95= 85)

· Cost avoided / other loss avoided (10)

· TOTAL = $35,000

· Situation #2: 

· Employer hires employee under a 2 year employment contract for a salary of $50,000 per year, payable in installments at the end of each month. 6 months after the employee starts work, the employer wrongfully discharges her. The employee looks for work for 3 months, but is unable to find a job. Finally, she hires an employment agency, paying it a fee of $1,000. 3 months later she obtains a job paying $45,000 a year

· What are the employee’s damages?

· Loss in value of other party’s performance (100-25=75)

· Other losses (1)

· Cost avoided / other loss avoided (45)

· TOTAL= $31,000

· Turner v. Benson (Expectation Damages under Common Law)
· Facts: P entered into an agreement to sell their residence to D for $75,000, only after D told them that their loan had been approved did P sign a contract to purchase another residence / when D failed to show up for closing, P sued for damages
· Holding: The proper measure of damages available to a vendor as against a breaching vendee in a real estate transaction is the difference b/w the contract price and the fair market value of the property at the time of the breach
· Special damages (i.e. incidental / consequential) may also be recovered for any loss or injury actually sustained by reason of the vendee’s breach, such as:
· Interest paid on funds borrowed as a direct result of D’s breach, advertising expenses incurred in attempt to sell the property at auction, charges for moves made necessary by D’s breach, plumbing repairs while the residence was unoccupied, reissuance of insurance after default, and utilities cost while the residence was placed back on the market

· Damages for the loss of income from the day-center are NOT recoverable because the business was going to stop even if the contract had been performed / don’t want to put P in a better position than if the contract had been actually performed

· Also, damages that are too vague or speculative (i.e. interest paid to P’s mom / loss resulting from P’s forced sale of their car) are not recoverable 

· Buyer / Seller Damages Under the UCC

· Both the UCC and the CISG allow parties to recover market damages, which is the difference between the contract price and the market price
· Trying to figure out expectation damages by approximating the value of the contract

· These rules allow buyers and sellers to engage in substitute transactions, when the market damages may seem sketchy or difficult to calculate
· A nonbreaching party can “cover,” i.e. go out and buy something as a replacement, then sue for the difference
· A nonbreaching party can “resell” the goods, then sue for the difference 
· Buyer’s Damages under the UCC

· UCC 2-713: Buyer’s Damages for Non-Delivery or Repudiation (Market Damages)
· Buyer is entitled to the difference between the market price at the time of the breach (or when learned of breach) and the contract price
· This is together with any incidental and consequential damages but less expenses saved in consequence of the seller’s breach
· UCC 2-712: “Cover”; Buyer’s Procurement of Substitute Goods (Cover)
· A buyer, after the seller has breached, can go out and buy substitute goods
· Thereafter, the buyer can recover the difference between the contract price and the price of the substitute goods by suing the seller if the difference harms them (plus incidental and consequential damages)
· Buyer’s cover MUST be made in good-faith without unreasonable delay

· The buyer can NOT wait for market prices to rise or sell the goods to his brother

· This is an ELECTIVE choice

· The buyer does NOT need to do this and can just rely on the other measure of damages, as long as the buyer isn’t exposing itself to consequential damages by not covering 

· If there are lots of substitute goods available, and the buyer’s non- covering will cause lots of consequential damages, then there may be no elective choice / buyer will be charged with responsibility to cover
· UCC 2-714: Buyer’s Damages for Breach in Regard to Accepted Goods 
· If the buyer accepts goods that turn out to be defective later on, the damages should be the difference between the value of the goods received and the value of the goods you were supposed to get under the contract

· BUT, if the buyer receives goods that are defective, the buyer can also REJECT non-conforming goods

· Even after acceptance, the buyer can revoke that acceptance if he finds out the goods are defective, under certain conditions

· Seller’s Damages under the UCC

· UCC 2-708(1): Seller’s Damages for Non-Acceptance or Repudiation (Market Damages)
· Seller is entitled to the difference between the market price at the time of tender and the contract price

· UCC 2-706: Seller’s Resale Including Contract for Resale (Resale Damages)
· In the case of sellers, its called RESALE
· When the buyer breaches the contract, the seller can re-sell the goods to another buyer and recover the difference between the re-sale price and the contract price (together with any incidental damages, but less expenses saved in consequence of the buyer’s breach)

· The seller has to go through some hoops though beforehand in order to recover, including:

· The seller has to make sure that the same goods are being sold

· The re-sale must relate to the goods in the breached contract

· Seller has to give the buyer NOTICE of the re-sale

· Basically, this is like giving the buyer a second chance  

· The seller’s resale must be made in good faith and in a commercially reasonable manner

· Ability to get substitute transactions as long as it is REASONABLE

· Hypotheticals on UCC Damages
· Question #1

· Facts:

· Contract for oil at $25 per barrel

· Seller of oil breaches and doesn’t deliver the oil to buyer

· Market price increases to $28 per barrel

· Buyer finds another oil supplier for $30 per barrel

· What could the buyer recover, in theory? 

· First, the buyer could recover the difference between the market value ($30) and the contract price ($25)

· BUT, if the buyer finds the $30 barrel, he can ELECT to cover, purchase the $30 barrels, and get the difference between the $25 and $30 barrels, as long as this is in good-faith / within a reasonable time

· Question #2

· Facts:

· Buyer actually goes out and covers for $27 per barrel (even though market price is $30)

· What damages can the buyer recover?

· If the buyer has actually gone out and purchased the substitute oil at a lower price ($27) than the market price ($30) at time of breach, then it can NOT now revert to get the difference between market price and contract price

· The buyer is limited to the difference between the cover price and the contract price  ($27-$25), regardless of market price

· CISG Damages under Articles 75 & 76

· CISG Articles 75 & 76 provide for cover and resale damages

· Re-sale and cover damages under the CISG are very comparable to the UCC
· Basically, these damages are the difference between the market price and the contract price

· BUT, this measure of damages is available ONLY if there hasn’t been a substitute transaction, such as cover
Measuring Expectation Damages

· Measuring Damages
· Under R § 348, plaintiff generally has the option of choosing b/w cost-to-complete and diminution-in-value measure of damages
· Only in rare cases like Jacobs & Young will a plaintiff be limited to recovery as the diminution in value
· Handicapped Children’s Education Board v. Lukaszewski (Damages for Employment Contract Breach)
· Facts: D contracted w/ P to provide speech therapy services for the 1978-79 school year, but prior to the beginning of the school year, D was offered a better job located closer to her home at a higher salary / D submitted her resignation to D but D rejected it and threatened to take legal action against D’s new employer if interfered w/ D’s contractual duties / D then obtained medical documentation that the stress of the job was resulting in hypertension, resubmitted her resignation, and took the better job / P searched for a replacement but could only find a more qualified applicant at a higher salary and P sued D for the difference
· Issue: May an employer who has to obtain an employee at a higher price upon breach of an employment contract recover the difference?

· Holding: An employer who has to obtain an employee at a higher price upon breach of an employment contract can recover the difference. Damages for breach of an employment contract include the cost of obtaining other services equivalent to that promised but not performed plus any foreseeable and consequential damages
· P did not contract for a better teacher at a higher price, but contracted for D at a lower price
· As long as P in good-faith tried to find a similar teacher at the same price, the breaching employee can be sued for the difference since D’s breach forced P to lose its bargained-for price
· R § 348: Alternatives to Loss in Value of Performance (2 options for Ps in construction contracts)
·  (2) if the breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on
· (a) the diminution in the market price of the property caused by the breach, or 

· (b) the reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probably loss in value to him
· American Standard, Inc. v. Schectman (Construction: Diminution in Value v. Completion $ / R § 348)
· Facts: D contracted to grade and to take down certain foundations to one foot below grade on P’s land but D’s performance substantially deviated from the grading specifications in the contract / P sued for breach and was awarded damages equal to the cost of completing the grading properly ($90,000) / D appealed, arguing the correct measure of damages should be the diminution in value ($3,000) since P suffered no appreciable loss due to the breach 
· Issue: Should the measure of damages for breach of a construction contract be diminution in property value or cost of completion?
· Holding: Only when the cost of completing the contract would entail unreasonable economic waste will the measure of damages for breach of a construction contract be diminution in value of the property in relation to what its value would have been if performance had been properly completed
· Although the result may bestow upon P a windfall recovery for $90,000 instead of $3,000, no unreasonable economic waste would result from awarding cost of completion damages, the usual measure for breaching construction contracts, because compelling the job to be done properly in this case would NOT require destruction of past work, only that performance be completed
· Under R § 348, plaintiffs have the OPTION of proceeding under either of the 2 options, but there is going to be some over / under compensation no matter what rule the court chooses (shouldn’t we chose the option that makes the non-breaching party a little better off?)
Foreseeability, Certainty & Causation

· Foreseeable Damages Rules
· Under Hadley, damages have to be reasonably foreseeable

· Consequential damages can be recovered ONLY if they are reasonably foreseeable as a probable consequence of breach
· Rationale for limiting consequential damages in contract law

· Forces open disclosure from the outset / gives parties an incentive to share their special needs 

· In turn, this drives more efficient transactions
· Contracts can also be written w/ a limit on consequential damages as well
· The common law (R § 351) and UCC (2-715) rules are similar regarding consequential damages

· BUT, CISG Art. 74 says that resulting damages only have to be “a POSSIBLE consequence of the breach” (as opposed to probable)

· Under all approaches, the breaching party…

· Needs to foresee the damages
· Has to have reason to know of the damages (an objective test)

· Does NOT have to foresee the actual magnitude of the damages, but typically is required to foresee the type of loss
· The damages have to be a probable result of the breach of the contract
· Damages have to be established w/ reasonable certainty (Florafax)
· R § 351: Unforeseeability and Related Limitations on Damages (The Hadley v. Baxendale rule)
· (1) Damages are NOT recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made

· (2) Loss may be foreseeable as a probable result of a breach because it follows form the breach

· (a) in the ordinary course of events, or

· (b) as a result of special circumstances, beyond the ordinary course of events, that the party in breach has reason to know
· (3) A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation

· R § 352: Uncertainty as a Limitation on Damages (Can NOT recover damages that are “speculative”) 
· Damages are NOT recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty

· UCC 2-710: Seller’s Incidental Damages
· Incidental damages to an aggrieved seller include an commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care, and custody of goods after the buyer’s breach, in connection with return or resale of the goods or otherwise resulting from the breach
· UCC 2-715: Buyer’s Incidental and Consequential Damages

· (1) Incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach

· (2) Consequential damages resulting from the seller’s breach include
· (a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and

· (b) injury to person or property proximately resulting from any breach of warranty
· UCC 2-719: Contractual Modification or Limitation of Remedy

· (3) Consequential damages may be limited or excluded UNLESS the limitation or exclusion is unconscionable. Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damage where the loss is commercial is not
· CISG art. 74 (Hadley rule under the CISG)
· Damages for breach of contract by one party consist of a sum 1equal to the loss, including loss of profit, suffered by the other party as a consequence of the breach. Such damages may not exceed the loss which the party in breach foresaw or ought to have foreseen at the time of the conclusion of the contract, in the light of the facts and matters of which he then knew or ought to have known, as a possible consequence of the breach
· Hadley v. Baxendale (Limitations on Consequential Damages / R § 351, UCC 2-715(2) & CISG art. 74)
· Facts: P, a mill operator, arranged to have D’s shipping company return his broken mill shaft to the engineer who was to make a duplicate / D promised to deliver the shaft to the engineer in a reasonable time but did NOT know that the mill was shut down while awaiting the new shaft / D was negligent in delivering the shaft in a reasonable time / reopening of the mill was delayed 5 days, costing P lost profits / P sued D for damages
· Issue: Can P, the mill owner, recover lost profits from D, even if D never foresaw these damages? 
· Holding: The injured party may recover (1) those damages that may reasonably be considered arising naturally from the breach itself (i.e. general damages) and (2) those damages as may reasonably be supposed to have been in contemplation of the parties, at the time they made the contract, as the probably result of the breach of it (i.e. consequential damages)
· P’s telling D that he ran a mill / that his mill shaft was broken did NOT notify D that the mill was shut down
· Therefore, it does not follow that a loss of profits could fairly or reasonably have been contemplated by D in case of breach w/ out the special circumstances having been communicated to him

· Florafax International v. GTE Market Resources  (Damages, i.e. Lost Profits, w/ Reasonable Certainty)
· Facts: Florafax (P), a flowers-by-wire company, had an agreement w/ Bellerose, a leading marketer of floral products, to handle direct consumer telephone and internet orders / Florafax then entered into an agreement w/ GTE (D) for telecommunication and telemarketing services / GTE failed to provide sufficient telemarketing sales reps to handle the Mother’s Day call for orders and, as a result, Florafax lost customers / GTE’s failure to perform also led to termination of the Florafax-Bellerose agreement and additional costs incurred when Florafax had to set up its own call answering center to perform the duties GTE failed to provide / Florafax sued GTE for breach of contract and sought damages for lost profits
· Issue: What needs to be shown to recover damages for lost profits? 
· Holding: Under R § 352, damages have to be established with reasonable certainty, including lost profits
· There was clearly sufficient competent evidence to show GTE had within its contemplation at the time of the contracting the potential for profits from a Florafax association w/ Bellarose, as GTE knew at the time of contracting that Bellarose was considering turning over a portion of its inbound and outbound business to Florafax / GTE knew it would be providing services for others on behalf of Florafax
· Also, competent evidence exists to support the award of lost profit damages to a reasonable certainty b/c Bellarose had been in the business a long time / reasonably certain that it would have made more profit in the future and Bellarose’s President testified that their relationship w/ Florafax would have continued long after it was terminated had GTE adequately performed
Mitigation 

· Mitigation of Damages

· When a party breaches a contract, the party suffering form the breach has a DUTY to mitigate damages

· Not really a duty, but a limitation on what a party can actually receive in terms of damages if that party incurs further damages 
· R § 350: Avoidability as a Limitation on Damages

· (1) Excepted as stated in subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation
· (2) The injured party is NOT precluded from recovery by the rule states in subsection (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss
· Mitigation Rules under the UCC and CISG
· UCC 2-708(2): Seller’s Damages for Non-Acceptance or Repudiation

· (2) If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with an incidental damages provided in this Article (2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of resale
· CISG art. 77

· A party who relies on a breach of contract must take such measures as are reasonable in the circumstances to mitigate the loss, including loss of profit, resulting from the breach. If he fails to take such measures, the party in breach may claim a reduction in the damages in the amount by which the loss should have been mitigated
· Rockingham County v. Luten Bridge Co. (After Breach, NonBreaching Party Has Duty To Mitigate) 
· Facts: D contracted with P to construct a bridge / after P began work, D, due to adverse public opinion, wrongfully repudiated the contract and informed P that it would not perform / P, which had expended only a small amount of money on labor and materials, proceeded to complete the bridge and brought suit in damages for breach of the entire contract
· Issue: May a party continue his performance after an absolute repudiation or a refusal to perform and then bring suit for the entire contract amount?
· Holding: After an absolute repudiation or a refusal to perform, the other party may NOT continue his performance in order to recover damages based on full performance:
· After the P received notice of the breach, it was his duty to do NOTHING to increase the damages flowing therein, and it was wasteful of P to have constructed this bridge after repudiation just to collect more in damages (even though won’t benefit him b/c damages award is just compensating P for money he spent on bridge)
· Boehm v. American Broadcasting Co. (Wrong. Termin. Employee Must Use Reason. Effts. to Mitigate)
· Facts: P, a vice president of D, was terminated by D after 14 years of employment / thereafter, P instituted a contract and tort action for wrongful termination / D alleged that P was not entitled to recover damages because his refusal to accept D’s offer of employment was a failure to mitigate / P claimed that the newly created position was “phony,” and that he would have had to report to his replacement in his former job
· Issue: Does a wrongfully terminated employee have a duty to mitigate damages?
· Holding: An employee who has been wrongfully terminated has a duty to mitigate damages through reasonable efforts to achieve other employment

· A wrongfully terminated employee is entitled to their prior salary subject to the duty of mitigation (i.e. MINUS what the employee earned from other employment / what the employee would have earned if had used reasonable efforts to find employment)
· The EMPLOYER bears the burden of proving that comparable, or substantially similar, employment was available to the employee, or that the employee could have avoided the loss w/out undue hardship, burden or embarrassment
· The employee is NOT required to prove the reasonableness of his efforts to mitigate
· This rule only applies to COMPARABLE positions offered by the breaching employer

· P was not required to accept the different position offered by D just to mitigate damages, since the job was NOT the substantial equivalent
· Jetz Service Co. v. Salina Properties (Lost-Volume Seller Defense Available Under Common Law)
· Facts: D’s predecessor in title leased 175 square feet of an apartment complex to P, for use as a coin-operated laundry facility / P was entitled to the first $300 per month or 50%, whichever was greater, of the gross receipts from the machines it installed there / D disconnected all of P’s  machines 16 months before the end of its lease agreement, and replaced them with its own equipment / P retrieved its property and stored it in one of its warehouses / 4 sets of the laundry equipment were subsequently leased in the Kansas City area, although other suitable laundry equipment was available to complete this transaction / P for damages for breach of contract, BUT D argued that P mitigated damages, and for the time those machines were at another location and money was made, that should be subtracted from lost profits owed to P by D
· Analysis:
· (1) Could the 2nd contract have been entered into, even if the 1st contract had NOT been fulfilled?
· If seller could have entered into 2nd contract anyway, regardless of being in the 1st contract, then the 2nd contract is considered an ADDITIONAL contract and the money seller earned on 2nd contract is NOT DEDUCTED from damages 
· P would have been able to fulfill the Kansas City lease w/out using the machines recovered from D and it would have been able to enter into both transactions irrespective of breach by D

· ADDITIONALLY, in order for a seller to recover as a lost-volume seller, has to show:
· Seller has a bountiful supply of an item

· P had several warehouses in which it had available for lease about 1,500 washers and dryers

· Other courts require a seller to show that it had the capacity to make the additional sale, that it would have been profitable to make the additional sale, and that it would have made the sale

· (2) Could the 2nd contract NOT have been entered into except for the breach of the 1st contract?
· If seller could not have entered into the 2nd contract, in light of being in the 1st contract, then the money earned on the 2nd contract is a MITIGATION of damages and will be DEDUCTED from LOSS AVOIDED
· Holding: If the injured party could and would have entered into the subsequent contract, even if the contract had not been broken, and could have had the benefit of both, he can be said to have “lost volume” and the subsequent transaction is not a substitute for the broken contract

Nonrecoverable Damages: Attorneys’ Fees, Emotional Distress & Punitive Damages

· Nonrecoverable Damages

· American Rule

· Each party has to pay for their own legal expenses, absent a statute or an express provision in the contract providing for it

· Rationale( To reduce clutter in the courts / prevent peope from bringing relevantly insignificant claims

· Downside( Does NOT put winners in contract disputes in the same economic position is if the breaching parties had performed their required obligations under the contract
· Restatement § 353: Loss Due to Emotional Disturbance (Erlich)
· Recovery for emotional disturbance will be excluded UNLESS:
· The breach also caused bodily harm OR 
· The contract or the breach is of such a kind that serious emotional disturbance was a particularly likely result
· Ex: Contracts dealing w/ death, funerals, weddings, etc.
· Restatement § 355: Punitive Damages
· Punitive damages are NOT recoverable for a breach of contract UNLESS the conduct constituting the breach is also a tort for which punitive damages are recoverable
· EXCEPTION: Bad faith breach of an insurance contract by the insurer
· Zapata Hermanos Sucesores, S.A. v. Hearthside Baking Co. (Attorneys’ Fees are NOT recoverable)
· Facts: P, a Mexican company, sold tin cans to D, a US corporation / D, without any excuse, stopped making payments, yet refused to pay the money it owed, unless P continued to make uncompensated deliveries / ultimately P was forced to sue D in Illinois to recover $857,796.90 which concededly Hearthside D owed to it / in its suit, P requested attorneys’ fees
· Issue:  Should the CISG, a treaty to which the US is a party, be interpreted to provide for recovery of attorneys fees?
· District Court
· The CISG occupies international scope and because it defines relationships between nationals of different signatory countries, it calls for UNIFORMITY of construction
· According to art. 74 under the CISG, attorney fees are recoverable if they are FORESEEABLE, as a part of the recovery for consequential damages
· 7th Circuit
· Attorneys fees are PROCEDURAL and not provided for by contract law
· Since attorney fees are a matter of procedure, not substance, the CISG does NOT apply to recovery of attorney fees / American Rule wins
· Holding: Attorneys’ fees are NOT ordinarily recoverable in the absence of a statute or enforceable contract providing therefore
· American Rule applies, EVEN in cases that apply the CISG, b/c contract law is a fairly neutral inquiry / not about who is right or wrong
· Erlich v. Menezes (Emotional Dist. Damages Are Generally NOT Recoverable under R § 353) 
· Facts: P contracted w/ D, a licensed general contractor, to build their “dream house” on ocean-lot view / shortly after moving in, house leaked from every conceivable location / independent inspections revealed serious errors in construction of home’s structural components / P sued D for breach of contract and testified that they suffered emotional distress as a result of the defective condition of the house and by D’s invasive and unsuccessful repair attempts
· Issue: Are damages for mental suffering and emotional distress generally recoverable in an action for the breach of an ordinary commercial contract?
· Holding: Under R § 353, damages for mental suffering and emotional distress are generally NOT recoverable in an action for the breach of an ordinary commercial contract, UNLESS the breach also caused bodily harm or the contract or the breach of the contract is of such a kind that serious emotional disturbance was a particularly likely result
· P’s heath condition does NOT qualify as bodily harm b/c P’s heart problems stemmed from his heart disease, and were not a direct result of breach
· Contracts that qualify under the 2nd exception, in which breach of it would be such a kind that serious emotional disturbance was a particularly likely result, death with funerals, deaths, and weddings / breach of a construction contract can be distressing, but not that type of contract
Theory of “Efficient Breach”

· Efficient breach?

· Occurs when another transaction reveals itself and it becomes sensible for one party to seek out the other transaction as a substitute because it is more efficient / profitable / higher net gain in wealth from the substitute transaction

· Rationale (The world is better off if the party breaches its contract / becomes involved with the substitute transaction, which is more profitable / efficient for everybody 

· Problem (I f we allow punitive damages in contract law, it thwart efficient breach!
· Awarding punitive damages might overcompensate an injured party, thereby preventing the non-injured party from finding a substitute contract that is more profitable, despite breach damages (which would be higher / unpredictable)

· It would become un-profitable to breach in a majority of situations and force the non-injured party NOT to engage in the substitute transaction, which would have made the world a better place

· Criticisms of the Efficient Breach Doctrine

· It rests on the incorrect assumption that the parties will be made just as well off after the breach
· BUT, it does NOT take into consideration typical injuries that result from breach, such as difficulty in measuring consequential damages, bars on attorneys fees, and emotional distress damages, that thwart the full compensation of parties who suffer from breach
· Thus, expectation damages may NOT put the party in the same place after the breach 
· It does NOT take into consideration transactions costs
· Allowing a  party to break a contract will generally create many additional transactions to account for damages / litigation 
· If you want to reduce transaction costs / number of transactions, breach may not be efficient

· It is NOT necessary to limit damages to only compensatory damages to reach an efficient result

· Parties should be encouraged to negotiate and settle their issues to a middle ground, whether or not punitive damages are recoverable

· One might argue, even under an efficient breach approach, that when courts limit punitive damages, parties can still negotiate

OTHER REMEDIES

· R § 344: Purposes of Remedies
· Judicial remedies under the rules stated in this Restatement serve to protect one or more of the following interests of a promisee:

· (a) his “expectation interest,” which is his interest in having the benefit of his bargain by being put in as good a position as he would have been in had the contract BEEN PERFORMED,

· (b) his “reliance interest,” which is his interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position as he would have been in had the contract NOT BEEN MADE,, or

· (c) his “restitution interest,” which is his interest in having restored to him any benefit that he has CONFERRED on the other party
Reliance Damages

· Reliance Damages ( R § 349)
· An alternative to expectation damages
· If anticipated profits / expectation damages are too speculative to be determined w/ reasonable certainty, moneys spent in part performance or in preparation for performing the contract are recoverable
· BUT, no inclusion of lost profits here!
· BUT, reliance damages can be limited if it can be shown that full performance would have resulted in a loss
· It is the responsibility of the BREACHING party to show that performance of the contract would have resulted in a net loss 
· Restatement § 349: Damages Based on Reliance Interest
· As an alternative to the measure of damages stated in § 347, the injured party has a right to damages based on his RELIANCE interest, including expenditures made in preparation for performance or in performance, LESS any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed
· Wartzman v. Hightower Productions (Reliance Damages as Fallback when Expect. Damag. Uncertain)
· Facts: P, a corporate promotional venture in which an entertainer would live in a mobile perch to establish the world record for flagpole sitting, hired D, a law firm, to incorporate it so they could sell stock to raise money for venture / later, D told P that it was structured incorrectly and needed to hire a securities attorney for $15,000, but refused to pay for it / P’s stockholders decided to discontinue project b/c of added costs / P sued D for failure to create a corporation authorized to issue stock
· Issue: Where a breach has prevented an anticipated gain and proof of loss is difficult to ascertain, can a party recover damages based on his reliance on the contract?
· Holding: Where a breach has prevented an anticipated gain and proof of loss is difficult to ascertain, a party can recover damages based upon his reliance interest on the contract, less any loss that can be proven that the injured party would have suffered if the contract were performed
· D couldn’t meet the burden of showing that performance of the contract would have resulted in a net loss b/c the project could only have worked if stock had been sold to raise money
· P was not required to mitigate by hiring securities attorney b/c a duty to mitigate only requires reasonable efforts, and requiring someone to spend a lot of money when they have none creates undue risk and burden
· Minority Rule( Equal Opportunity( Doctrine of mitigation does not apply when both parties could have mitigated
· Walser v. Toyota Motor Sales, U.S.A. Inc  (Reliance Damages under a Promissory Estoppel Claim).

· Facts: P was negotiating w/ D for a Lexus dealership and was told that a letter of intent had been formally approved by Lexis management / in reliance on that statement, P’s father agreed to purchase property for the proposed Lexus dealership / when informed that Lexus would NOT be issuing the letter of intent to him, P sued D for breach of contract under promissory estoppel, but the court limited P’s recover to out-of-pocket expenses / P appealed
· Issue: What is the right measure of damages in promissory estoppel cases?

· (1) Approach #1: Always allow the party to recover EXPECTATION damages
· An agreement is an agreement!

· If reliance is a substitute for consideration, then the parties should have the benefit of the bargain

·  (2) Approach #2: Always limit the party to RELIANCE damages
· Promissory is a separate basis for recovery than contract theory / should be limited
· Expectation damages might undercompensate b/c lost opportunity hard to show
· (3) Approach #3: Its in the discretion of the COURT to decide whether to award reliance damages or expectation damages or a mix of each in promissory estoppel cases

· Under R § 90, this approach is BEST / court uses this approach

· Holding: In determining damages on a promissory estoppel claim for breach, whether to charge full contract damages, or something less, is a matter of discretion delegated to district courts
· Under the Restatements, P gets to decide whether to seek reliance or expectation damages, thereafter the COURT is given discretion of which is the appropriate measurement of damages
· Here, the district court did NOT abuse its discretion in limiting the award of damages to out-of-pocket expenses b/c negotiations were still in preliminary stages / P relied on promise for short period of time / promise on which they relied was not a guarantee
Restitution

· Restitution Damages
· If the non-reaching party has conferred a benefit on the breaching party, then the non-breaching party can seek restitution damages, even if those damages would exceed expectation damages
· According to R § 371, reliance damages can be measured by:
· (1) Market Value (majority view / used in US Coastal)
· The standard of measuring the reasonable value of services rendered is the amount for which such services could have been purchased from one in the plaintiff’s position at the time and place the services were rendered
· (2) The extent to which the other party has been benefited
· Ex: Increase in value of other party’s property
· (3) The contract price
· Use the contract price as a way to get at the value of the party’s services
· Often leads to a smaller amount / pro-rata contract price reduces damages rewards
· Limitations on Restitution Damages
· R § 373(2)’s “FULL PERFORMANCE” 
· R § 373(2) The injured party has NO right to restitution if he has performed ALL of his duties under the contract and NO performance by the other party remains due other than payment of a definite sum of money for that performance
· If the only thing remaining under the contract was the paying of this money , the injured party has NO right to restitution damages / only expectation damages
· Rationale ( In this situation, we CAN protect the expectation interest and eliminate the court’s having to figure out these nasty restitution damages
· The election to seek restitution can ONLY be made when there is a total breach or a repudiation of the contract by the other party
· No recourse to restitution damages when there is a PARTIAL breach by the other party
· Restitution damages can be recovered where a contract is unenforceable or voidable based on a contract defense (i.e. statute of frauds, impracticability, etc.) (but NOT intentional non-performance or intentional variance)
· R § 375: Restitution When Contract is Within Statute of Frauds
· A party who would otherwise have a claim in restitution under a contract is not barred from restitution for the reason that the contract is unenforceable by him because of the Statute of Frauds unless the Statute provides otherwise or its purpose would be frustrated by allowing restitution
· R § 376: Restitution When Contract is Voidable
· A party who has avoided a contract on the ground of lack of capacity, mistake, misrepresentation, duress, undue influence, or abuse of a fiduciary relation is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance
· R § 377: Restitution in Case of Impracticability, Frustration, Non-Occurrence of Condition or Disclaimer by Beneficiary
· A party whose duty of performance does not arise or is discharged as a result of impracticability of performance, frustration of purpose, non-occurrence of a condition or disclaimer by a beneficiary is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance
· U.S. ex rel. Coastal Steel Erectors, Inc. v. Algernon Blair, Inc. (Market Value Restit. Damage / R § 371)
· Facts: D was acting as general contractor in constructing a naval base and subcontracted certain work to P / P stopped performance 28% through because of a material breach by D / another subcontractor was hired to finish the job / P brought an action to recover for value of work rendered, i.e. labor and equipment furnished
· Issue: When a subcontractor justifiably ceases work b/c of the general contractors breach, ,can he recover for the value of labor and equipment already supplied?
· Holding: A subcontractor who justifiably ceases work under a contract can recover the value of labor and equipment already furnished pursuant to the contract irrespective of whether he would have been entitled to recover in a suit on the contract
· The non-breaching party can in fact recover the reasonable value of its services, even if the value of those services exceed what expectation damages would have rewarded if full performance had been rendered
· Here, the court followed the MAJORITY rule (i.e. market value) as the measure of restitution damages under R § 371

· Restatement § 374: Restitution in Favor of Party in Breach (Used in Lancelloti)
· (1) If a party justifiably refuses to perform on the ground that his remaining duties of performance have been discharged by the other party’s breach, the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach
· Lancellotti v. Thomas (Breaching Party Can Recover in Restitution Damages / R § 374(1))
· Facts: P contracted to buy D’s business, paying $25,000 / problems arose regarding construction and P became disinterested in operated the business, eventually abandoning the business / P sued for a return of the $25,000 / D argued that breaching P was NOT entitled to restitution
· Issue: May a party breaching a contract be entitled to restitution to prevent forfeiture?
· Holding: Under R § 374, the party in breach IS entitled to get back get back benefits it has conferred through party performance / may be entitled to restitution to prevent forfeiture
· The purpose of contract law is NOT to punish and this rule prevents a windfall by the non-breaching party
· BUT, should also worry about the nonbreaching party having difficulty evidencing damages he suffered 

Specific Performance

· Specific Performance
· Specific performance, an equitable remedy, will NOT be ordered unless expectation damages are unavailable or clearly inadequate 
· (R § 359(1)) Specific performance or an injunction will NOT be ordered if damages would be adequate to protect the expectation interest of the injured party
· To get specific performance, a P must show:
· (1) Damages are going to be INADEQUATE because it is difficult to evidence them w/ reasonable certainty OR the subject of the contract is UNIQUE and P can NOT get an adequate substitute 
· R § 359: Effect of Adequacy of Damages
· (2) The adequacy of the damage remedy for failure to render one part of the performance due does not preclude specific performance or injunction as to the contract as a whole
· (3) Specific performance of an injunction will not be refused merely because there is a remedy for breach other than damages, but such a remedy may be considered in exercising discretion under rule stated in § 357
· R § 360: Factors Affecting Adequacy of Damages
· In determining whether the remedy in damages would be adequate, the following circumstances are significant:

· (a) the difficulty of proving damages with reasonable certainty, 
· (b) the difficulty of procuring a suitable substitute performance by means of money awarded as damages, and
· If subject of the contract is unique (i.e. contracts involving specific land), then it is a prime candidate for specific performance b/c hard to imagine a substitute performance is available 
· (c) the likelihood that an award of damages could not be collected
· (2) The terms are CERTAIN, even more certain than they have to be in a general contract
· R § 362: Effect of Uncertainty of Terms
· Specific performance or an injunction will NOT be granted unless the terms of the contract are sufficiently certain to provide a basis for an appropriate order
· (3) It will NOT be too hard to supervise the execution of specific performance
· R § 366: Effect of Difficulty in Enforcement or Supervision
· A promise will NOT be specifically enforced if the character and magnitude of the performance would impose on the court burdens in enforcement or supervision that are disproportionate to the advantages to be gained from enforcement and to the harm to be suffered from its denial
· (4) Specific performance will NOT be issued if to painful, inequitable, or causes too much hardship to D or the interest of third parties
· R § 364: Effect of Unfairness
· (1) Specific performance or an injunction will be refused if such relief would be unfair because
· (a) the contract was induced by mistake or by unfair practices
· (b) the relief would cause unreasonable hardship or loss to the party in breach or to third persons or
· (c) the exchange is grossly inadequate or the terms of the contract are otherwise unfair
· (2) Specific performance or an injunction will be granted in spite of a term of the agreement if denial of such relief would be unfair because it would cause unreasonable hardship or loss to the party seeking relief or to third persons
· Specific performance after the breach of an employment contract is VERY difficult to get
· If the employee’s performance is NOT unique (i.e. a professor), it seems that specific performance is going to be denied because the employer can recover money damages and just can go out and get a new employee
· R § 367: Contracts for Personal Service or Supervision
· (1) A promise to render personal service will not be specifically enforced
· If the employees’ performance IS unique (i.e. portrait painter), there are other problems to deal with, including:
· Employee might be difficult to supervise
· We don’t want to force people to do things against their will
· Employer MIGHT obtain a negative injunction that limits the breaching party’s options
· This was the focus of the Wolf case
· BUT, R § 367(2)  says if the result is to compel performance and limits the person’s ability to find gainful employment to the same effect, the courts will NOT issue / enforce a negative injunction 
· R § 367(2) A promise to render personal service exclusively for one employer will NOT be enforced by an injunction against serving another if its probable result will  be to compel a performance involving personal relations the enforced continuance of which is undesirable or will be to leave the employee without other reasonable means of making a living
· This would causes someone to do directly what the law says we can’t do indirectly
· City Stores Co. v. Ammerman (Specific performance granted under R § 359, 360, 363, & 364)
· Facts: D, promoter of a proposed suburban shopping center, secured from P, a department store, a letter expressing its preference for the project over D’s competitor / in return, D agreed to accept P as a tenant on the rental and terms equal to that of the other stores in the center / later, D refused to accept P’s offer when Sears offered it better terms / P sued for specific performance 
· Issue: May an option contract involving further negotiations on details and construction of a building be specifically enforced?
· Holding: An option involving further negotiations on details and construction of a building MAY be specifically enforced where damages would be inadequate or impracticable, and the importance of specific performance to the P outweighs the difficulties of supervision 
· Since (1) money damages would NOT compensate P for its loss of the right to participate in the shopping center, which is unique special interest in land w/out substitute, (2) the terms of the contract were definite (since based off other stores’ terms), (3) there will be no undue hardship on D by granting specific performance besides making less money, and (4) the difficulties of supervision are minimal because the court can look to other leases the promoters have made for guidance, the option will be specifically enforced
· American Broadcasting Co. v. Wolf (R §367( Negative injunctions available, but biased in employm.) 

· Facts: D, a popular NY sportscaster, entered into an employment contract w/ P whereby he agreed to enter into good faith negotiations during 90 days preceding contract’s terminating regarding an extension period / he further agreed that for the first ½ of that period he would NOT negotiate w/ any other company / if negotiations did not prove fruitful, D was required to submit any offer accepted during 90 day period subsequent to contract’s termination to P, allowing them to match that offer (right of first refusal) 

· Approximately 150 prior to contract’s termination, D entered into negotiations w/ competitor CBS, tentatively agreeing to their offer of employment, BUT saying it had to be kept upon until day following first refusal period / when P became aware of agreement, sued, seeking an injunction against D form beginning employment w/ CBS

· Issue: Will an employment contract be specifically enforced, after its termination, through injunction?
· Holding: Negative enforcement of an employment contract may ONLY be granted, once the contract has terminated, to prevent injury from unfair competition or to enforce an EXPRESS and valid anti-competitive covenant
· During the contract term, there is an implied covenant not to compete, BUT after the contract terminates, the employee has to EXPRESSLY agree not to compete OR engage in bad-faith conduct, such as disclosing trade secrets, in order to enjoin the employee from competing 

· Although D breached the good-faith standard to negotiate in good faith when he negotiated w/ CBS prior to the effective period, and a negative injunction saying you can NOT work for the competitor is allowed, D did NOT expressly agree not to compete after contract termination, not did he engage in bad-faith behavior such as theft of trade secrets or customer lists
Agreed Remedies: Liquidated Damages and Penalty Causes

· Liquidated Damages
· The parties are providing in the agreement what damages would be in the event of a breach
· Seems appealing, but historically, there is somewhat of a resistance to liquidated damages
· Modern courts also resist liquidated damages provisions 
· Under R § 356(1), damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the ANTICIPATED or ACTUAL loss caused by the breach and the difficulties of proof of loss
· Also under R § 356(1), a term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty
· BUT, it doesn’t address a liquidated damages clause that is too small( may just be tough luck
· Basic Inquiry: Does this operate as a penalty?
· Other Factors a Court Looks To:
· (1) Uncertainty and difficulty in anticipating damages
· Liquidated damages provision must be reasonable in light of ACTUAL or ANTICIPATED loss
· (2) The parties’ intent
· Did the parties intend the liquidated damages provision as a penalty or as a damages clause?
· (3) The amount of reasonableness as a forecast of future harm flowing from the breach
· Is the amount fixed a reasonable forecast of just compensation for the harm that is caused by the breach?
· UCC 2-708 is essentially identical
· Wasserman’s Inc. v. Township of Middletown (Liquidated Dam. -> Reasonable Forecast? / R § 356)
· Facts: P and D entered into a commercial lease for a tract of municipally-owned property / agreement contained clause that if D cancelled lease, it would pay P a prorate reimbursement for any improvement costs and damages of 25% of P’s average gross receipts for 1 year / when D canceled lease over 25 yrs later, D forced new owners to vacate premises and P sued for breach under the terms of the lease, including the liquidated damages clause
· Issue: Is a provision in a termination clause providing for damages based on the lessee’s gross receipts an enforceable liquidated damages provision or an unenforceable penalty clause?
· Holding: Provisions for liquidated damages are enforceable only if “the amount so fixed is a reasonable forecast of just compensation for the harm that is caused by the breach”
· The Court also instructed the trial court to consider the reasonable of the damages clause in light of its opinion, including:

· The reasonableness of the use of gross receipts as the measure of damages no matter when the cancellation occurs
· The significance of the award of damages based on only one year’s average gross receipts, rather than some other basis

· The lessee’s duty to mitigate damages

· The reasoning of the parties

· The fair market value and availability of replacement space

