Contracts II
Wilmarth Spring 2006
1) What law controls?
a. UCC: Goods (not real estate)
b. RS: Services and everything else

c. If both or ambiguous:

i. What’s predominantly being bargained for?  

ii. Nature of the supplier?

2) Is there a binding contract?
a. Offer, Acceptance, Consideration, Statute of Frauds
b. Obligations of each party?

i. Conditions Precedent vs. Terms of the contract
3) Defenses to avoid enforcement and/or void contract (rescission & restitution)?
Materiality is a factual determination made by the jury.

a. Misrepresentation

b. Nondisclosure

c. Unconscionability (for the court to determine)
d. Contrary to Public Policy
4) Nonperformance justified?  Decisions for the court.
Who bears the risk?
a. Mistake

i. Mutual

ii. Unilateral

b. Impracticability
i. Force majeure clause
c. Frustration

5) Is there a modification?

a. RS requires consideration
b. UCC does not require consideration
c. Both require good faith negotiations, RS 205 & UCC 1-304
6) Is there a breach?

a. Partial—cannot suspend performance
i. Direct damages only
b. Material—suspend performance
i. No substantial performance
c. Total—terminate contract
d. Anticipatory repudiation
i. Retraction?

e. Express Conditions

i. Waived (not applicable to material conditions)

ii. Prevention

iii. Satisfaction: objective reasonable person standard preferred
7) Damages

a. Expectation
i. Non-recoverable damages: 

1. atty fees, 

2. emotional distress, RS 353

3. punitive damages, RS 355

b. Reliance (when expectation damages uncertain)
i. Pre-contract reliance only applies when contract is required to effect prior arrangements.
c. Restitution (available to party in breach also)
d. Specific Performance & Injunctive relief (for Ct. to determine)
e. Liquidated damages clause

8) UCC Warranties & Disclaimers
a. Express

b. Implied Warranty of Merchantability

c. Implied Warranty of Fitness for Particular Purpose
d. 3rd Party Beneficiaries
9) UCC Remedies For Buyer

Misrepresentation
· A contract is voidable if there is:

material or fraudulent misrepresentation that was

Material misrepresentation when the speaker knows it would likely induce assent to contract.  RS 162(2)
Fraudulent misrepresentation when the speaker knows statement is not in accord with facts, or does not have the basis for the statement.  RS 162(1).
reasonably relied upon, RS 164.  
Reasonable reliance required.  Mehta v. Mehta (where both parties had access to records, reliance not reasonable).
Opinions by 3rd parties or experts must be reasonable, i.e. special skill or special relationship and recipient not particularly vulnerable.  RS 169.

Nondisclosure
· Nondisclosure equates to misrepresentation or fraud when the party knows of facts that would correct the other party’s basic assumption on which the contract is made or prevent previous statements from being fraudulent, making the contract voidable.   RS 161.  
· Suppression of a material fact which a party is found in good faith to disclose is equivalent to a false misrepresentation.  Leigh v. Loyd.
· Fiduciary relationships (based on trust and reliance) require a greater amount of disclosure.  RS 173.

· Disclaimers or integration clauses are not an effective defense to fraudulent formation of contract.  Hill v. Jones (termite damage not disclosed to buyers).
· Specific disclaimer of representations (as oppose to general merger clause) may make reliance unreasonable.  Danann Realty Corp. v. Harris.

· Knowing more public information (e.g. news) is not actionable nondisclosure.  Laidlaw v. Organ (news of the ending of the war was public information that seller did not know).
Unconscionability
· Ct. to make this determination and can void the entire contract or only enforce the parts not unconscionable.  RS 208, UCC 2-302.

· The terms of the contract considered in light of the circumstances existing when the contract was made determines whether there was unconscionability.

· Usually a mix of both substantive and procedural unconscionability is needed.  The more one type is found, the less of another is needed.
· Procedural: defect in the bargaining process (abuse of bargaining power)
· Substantive: fairness of the terms of the resulting bargain (unfair surprise)
· In commercial contexts, this defense is less common since parties are more sophisticated.  However, the same elements still must be met to be granted relief.

· Mandatory arbitrary clauses, though presumably valid, can be unconscionable:

a) if arbitration would be prohibitively expensive

b) if they affect a party’s substantive rights. 

Contrary to Public Policy
· RS 188. Agreements to refrain from competition is unreasonable if:

a) the restraint is greater than is needed to protect the promisee’s legitimate interest, or

b) the promisee’s need is outweighed by the hardship to the promisor and the likely injury to the public.
· In cases involving professions, public policy concerns may outweigh any protectable interest an employer may have, e.g. attorney-client and doctor-patient relationship. Valley Medical Specialists v. Farber.

· RS 191. Promise affecting the custody of a minor child is unenforceable on the grounds of pubic policy unless the disposition of as to custody is consistent with the best interest of the child.

· Courts recognize a more general policy limit on contracts that impair family relations.  RH v. MH (surrogate parenting agreement should have reasonable time after child’s birth to reflect).
Mother’s agreement to surrender custody in exchange for money should be given no effect in deciding the custody of the child.

A judicially approved surrogacy agreement approved before conception might be a an acceptable procedure.

Gestational surrogacy services are acceptable in Cal.  Johnson v. Calvert.

Mistake
· Contract is voidable by adversely affected party when there is a mutual mistake at the time of formation as to a basic assumption of the contract.  RS 152(1).
· Does not apply to market predictions or judgment.
· However, it will not be voidable if that party bears the risk of a mistake, RS 154:

· allocated in the agreement or by the court on the ground that it is reasonable in the circumstances to do so, or
· he is aware that he has only limited knowledge, but treats that as sufficient
· For a party to rescind on a mutual mistake: 

1) mistake of both parties at time of contract formation

2) to a basic assumption of the contract (fact in existence when contract was formed)

3) party adversely affected does not bear the risk of a mistake.

· Unilateral mistake will be voidable if the mistaken party does not bear the risk of mistake and the effect of enforcement would be unconscionable or the other party had reason to know of the mistake.  RS 153.
· For a party to rescind on unilateral mistake:

1) mistake relates to a material feature of the contract (fact in existence when contract was formed);

2) occurred in spite of exercise of reasonable care (party does not bear the risk of mistake);

3) of such consequence that enforcement of the contract would be unconscionable; and
4) the other party can be placed in status quo.

· If nonmistaken party knew or should have known of the other party’s mechanical (computation, perception) error, the mistake is a “palpable” unilateral mistake ( voidable by the mistaken party.
· Similarly, if one party knows of the other’s mistake, he is under a duty to disclose.  RS 161.

· If nonmistaken party did NOT know nor have reason to know of the mistake ( enforceable contract.

· If the mistaken party refuses to perform, the nonmistaken party is entitled to expectation damages.

· Detrimental reliance may be a defense to rescission due to unilateral mistake.

Impracticability
· When an unexpected event occurs (whose nonoccurrence was a basic assumption to the contract) that makes the contract nearly impossible to perform the contract will be voided.  RS 261.
· Usually applies to death or illness of person (RS 262), destruction of goods or failure of source of supply (RS 263), or governmental interference (RS 264).
· Does not apply if injured party assumed the risk.

· Does not apply to market conditions or change in cost or difficulty of performance.

· Restitution may be appropriate if parties have rendered part performance.

· UCC 2-615 provides for delay when due to compliance with governmental regulation. 

· Force majeure clauses usually track UCC 2-615 and may go further to reallocate risk.  Harriscom Svenska v. Harris Corp (force majeure clause valid against government request and substitute performance not required).

Frustration
· Where the purpose of the contract has been destroyed by supervening event that affects the basic assumption of the contract at the time of formation.  RS 265.  

1) Purpose frustrated by supervening event must be the principle purpose of the contract.

2) Frustration is substantial

3) Frustrating event must have been a basic assumption of the contract

4) Event occurs without the fault of the party seeking discharge.
Both impracticability and frustration require identical elements.

The disadvantaged party must show:

1) substantial reduction to the value of the contract

a. performance is made impracticable, or
b. party’s principle purpose is substantially frustrated

2) because of an occurrence of an event, the nonoccurrence of which was a basic assumption of the contract

3) without the party’s fault and

4) the party seeking relief does not bear the risk of that occurrence of the event either under the language of the contract or the surrounding circumstances.
· Restitution is available.
Modification
· Pre-existing Duty: Cannot base a consideration for modification on an existing obligation.  Merely promising to perform an existing obligation will not serve as valid consideration for additional compensation or modification from the other party.
· RS 89 Modification allowed:

· if there is consideration, 

· does not fully qualify as impracticability, or

· reliance on promised modification to contract.

· If there are changed circumstances, there may be a good faith duty to negotiate a modification.

· Modification not allowed if entered into under duress.  Kelsey-Hayes v. Galtaco.

· In order to state claim of economic duress, buyer coerced into modification must display some protest against the modification in order to put seller on notice that the modification is not freely entered into (and show wrongful threat—no reasonable alternative, RS 175, 176).

· UCC 2-209 does not require consideration for modification.

· If contract within Statute of Frauds, then modification must also satisfy statute.

· Since UCC Statute of Frauds only requires quantity, oral modification may still be enforceable if quantity term unaffected and increase in price is < $500.

· Parties can stipulate that all modifications must be in writing.  But this requirement may be deemed waived if parties attempt to modify or their conduct reflects modified contract (reliance on the modification).  Brookside Farms v. Mama Rizzo’s.
· In the context of settlements, creditor’s acceptance of a payment of less than an unliquidated amount owed will amount to “accord and satisfaction” that discharges any remaining obligation.

· However, acceptance of less than a liquidate, undisputed amount will not be binding on the creditor.

· UCC 1-207(2) cashing payment of any amount will bar creditor from further action unless he can show grounds for avoiding, such as duress.
Doctrine of Constructive Conditions
· Modern view is that when two acts can be performed at the same time, it should be presumed (in the absence of express agreement otherwise) that the parties intended them to be performed simultaneously.  RS 234.

· If the performance of one party requires more time, his performance is due at an earlier time than the other party’s.  RS 234(2).

· In effect, it will be necessary for either party to such a contract to show that he has at least tendered performance on his part, in order to maintain an action for breach against the other party.  UCC 2-507, 511 provide for this in the seller-buyer context (tender from each is a condition for the other party’s performance).
Breach
PARTIAL: when a minor or technical term has not been satisfied and there has been substantial performance.

· Both parties must continue performance
· Party claiming breach may sue for direct damages (diminution of value or cost of repairs).

MATERIAL: when there is no substantial performance; test for substantial performance is the test for materiality.

· Factors in determining whether failure is material (no substantial performance).  RS 241.

(a) the extent to which the injured party will be deprived of the benefit which he reasonably expected;

(b) the extent to which the injured party can be adequately compensated for the part of that benefit which he will be deprived;

(c) the extent to which the party failing to perform or to offer to perform will suffer forfeiture;

(d) the likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including reasonable assurances;

(e) the extent to which the behavior of the parties failing to perform or to offer to perform comports with standards of good faith and fair dealing.

· Injured party may suspend performance until breach becomes total or is cured.  RS 237.

TOTAL: when breach is material (above) AND RS 242 considerations:

· Extent to which it reasonably appears to the injured party that delay may prevent or  hinder him in making reasonable substitute arrangements.

· Extent to which performance on the stated day is important.
· Injured party is discharged and can terminate the contract.

· Injured party can seek all remedies (expectation, reliance, restitution & specific performance).
Anticipatory Repudiation
· RS 250 defines repudiation as a statement or act that indicates the party will commit a breach that is total or is unable to perform, giving rise to expectation damages.
· Must be definite and unequivocal manifestation of nonperformance when due.  Truman L. Flatt & Sons v. Schupf.
· Determined by the circumstances and particular language used.
	
	RS
	UCC

	Effect of repudiation
	RS 253(1): Claim for damages for total breach
RS 253(2): One party’s repudiation discharges the other’s remaining duties.
	UCC 2-610: Aggrieved party may 

suspend performance

await retraction or performance, or 

resort to remedy for breach

	Right to demand assurances

Due to a situation or party’s circumstances arising AFTER contract was formed.
	RS 251(1): Reasonable grounds to believe that obligor will commit a total breach,

· the obligee can demand adequate assurance of due performance
· and may suspend any performance
· demand need not be in writing (Cmt d)


	UCC 2-609: Reasonable grounds for insecurity with respect to the performance of either party
· the other may demand in writing adequate assurance (cts. divided on this)
· until the party receives assurance, can suspend any performance

· reasonableness for insecurity and adequacy of assurances determined by commercial standards



	Failure to give assurances
	RS 251(2): Failure to provide within a reasonable time may be treated as a repudiation
	UCC 2-609(4): Failure to provide within reasonable time not exceeding 30 days

· Hornell Brewing v. Spry (lack of assurance of financing and sales gave grounds to terminate distributorship contract)

	Retraction
	RS 256: Repudiation can be retracted if notification to the injured party is 
1) received before he has relied on the repudiation or 
2) before he has communicated that he believes it to be final.
	UCC 2-611: Retraction before performance is due is valid unless aggrieved party has cancelled or materially changed position or indicated he considers repudiation as final.
· Retraction can be by any method which clearly indicates that repudiating party intends to perform, but must also include any assurance justifiably demanded.




Express Conditions
· When the contract provides for the duty to perform to be due when a specified event occurs, that event is an express condition.
· RS 224 defines condition as an event, not certain to occur, which must occur, unless it has been excused, before performance under a contract becomes due.

· If the event does not occur (condition not met), there is no duty to perform and it is not a breach, unless the party is under a duty to meet the condition.  RS 225.

· An express condition that is NOT MATERIAL can be waived (usually by the party who benefits).  RS 225.
· If there is any ambiguity in the language, the parties intentions should control and the court will favor construction that avoids forfeiture (in the order below).  RS 227.

1) Pure Promise: binding agreement without a conditioning event.

a. No automatic discharge if one party does not perform.

b. Breach analysis applies.

2) Pure Condition: event or circumstance will trigger duty to perform.

a. Discharged from obligation if event or condition not met.  [Presumption against promissory estoppel and restitution]

b. Breach analysis does NOT apply.

i. Doctrine of substantial performance does not apply to failed conditions.  Oppenheimer v. Oppenheim.
ii. Event sufficiently important to be an express condition of contract.

c. Usually the party who benefits from the condition will have the duty to fulfill it or have the power to waive it.

3) Promissory Condition: both promise & condition, i.e. a party may commit (promise) to bring about a state of events, and the contract containing that commitment may also state that the other party’s duty to perform under that contract is conditioned on the occurrence of the state of events.
a. If the condition fails, the promisee may have a claim for breach.

· Unless the condition was a material part of the agreed exchange, the court may excuse the non-occurrence of a condition if it would cause disproportionate forfeiture.  RS 229.

· JNA Realty Corp. v.  Cross Bay Chelsea 

· deadline to exercise option for lease renewal was express condition that court excuse due equitable reasons of forfeiture of restaurant and improvements to the property; 
· dissent prefers to allow this when fraud or intentional wrongdoing is involved rather than mere negligence; 

· some problems with how court judged materiality, taking a viewpoint at the end of the contract rather than beginning.
· landmark case for equitable relief against forfeiture.

· Restitution is available.

Waiving Conditions
· The party who benefits from the condition or a promisor whose duty is expressly dependent on a condition can waive the condition.

· The court can also find that by word or conduct, the condition was waived.

· Waiver is effective without either consideration or reliance for a condition that is not material part of the performance or a material part of the risk assumed.

· Whether it is retractable or not depends on the timing.  

· Waiver after condition is due would not be retractable.  

· Waiver before condition is due may be retractable, unless there has been reliance.

· Waiving material conditions is similar to a modification and consideration is needed.
· If waiver of material condition is made in return for consideration, then it should be effective and non-retractable.

Prevention of Condition

· Condition is excused if the party wrongfully hinders or prevents the condition from occurring.
· RS 245 factors to determine whether a promisor’s prevention of the occurrence is wrongful:

· Degree of obligation (if any) that party has with respect to the happening of the condition in question.

· To the extent that the conditioning event is within the party’s control, he is likely to have at least the obligation to attempt the condition to occur
· Even if event is not within the party’s control, he may be under an obligation (express or implied) to cooperate with in causing the condition to happen or not impede those efforts.

· However courts have held that possible prevention of condition by the other party was a risk assumed by the party.

Satisfaction as a Condition
· RS 228 when satisfaction with respect to the other’s performance can be determined by a reasonable person standard, that is preferred (over unbridled discretion).
· Cmt a: subjective standard should only be used where the agreement explicitly provides so.

· Must have honest dissatisfaction.

· Morin Bldg. Prod. Co. v. Baystone Constr. Inc. (despite satisfaction of “aesthetic effect” stated in the contract, reasonable person standard used for siding in factory bldg.)
Expectation Damages
· Preferred damages to award.

· Forward-looking principle of awarding parties the benefit of the bargain had the contract been completed.

· Requirements generally:

1) Reasonable foreseeable incidental or consequential damages

2) Damages (lost value or profits) must be proven with reasonable certainty
3) Duty to mitigate

	Gen. Measure of Expectation 

Damages
	RS
	UCC 

Seller
	UCC

Buyer

	Lost value of performance

+
	RS 347: The injured party has a right to damages based on his expectation interest as measured by:

(a) the loss in the value to him of the other party’s performance, PLUS

· Diminution of value where breach is incidental and correction of defective performance would be disproportional amounting to economic waste.

· Cost of completion of defective performance usual damages.

· In employment context, the loss in value is the excess of salary original promised over the salary actually paid.

(b) any other loss, including incidental or consequential loss, caused by breach, LESS

(c) any cost or other loss that he has avoided by not having to perform.


	UCC 2-708: Seller’s damages 

(1) measure of damages for non-acceptance or repudiation is the difference between the market price at the time & place for tender and the unpaid contract price together with any incidental damages but less expenses saved in consequence of buyer’s breach.

(2) If inadequate then measure of damage is the profit seller would have made from full performance of buyer (volume seller situation)


	UCC 2-713: Buyer’s damages when cover is unavailable

(1) measure of damages for seller’s non-deliver or repudiation is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental damages, but less expenses saved in consequence of seller’s breach.

· when the buyer learns of repudiation;

· when actual performance by seller is due under the contract;

· when buyer learns of repudiation plus a commercially reasonable time thereafter; which is consistent with the seller’s right to cure.
(2) Market price determined as of place for tender, or in cases of rejection after arrival, as the place of arrival.



	Incidental and Consequential damages

−
	347(b)
· Florafax Int’l v. GTE: Consequential damages, 3rd party collateral contracts and anticipated profits are recoverable if loss is:

1) within the contemplation of the parties at the time the contract was made

2) flows directly or proximately from the breach or caused by the breach

3) capable of reasonably accurate measurement or estimate
	UCC 2-710: Any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer’s breach, in connection with return or resale of the goods or otherwise result in breach.
	UCC 2-715
(1) incidental damages include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.

(2) Consequential damages include:

(a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover; and 

(b) injury to person or property proximately resulting from any breach of warranty.

	Cost Avoided

+
	[savings due to suspension of P’s performance]
	2-708(1)
	2-713(1)

	Loss Avoided
	[savings due to salvaging or reallocating resources]
	
	

	Mitigation of Damages
	RS 350: Damages are not recoverable for loss that could have been avoided without undue risk, burden or humiliation.  Only reasonable efforts are required, not successful efforts.
· Does NOT apply to lost-volume sellers (contracts can be simultaneously performed)
	UCC 2-706: Where the resale is made in good faith and in a commercially reasonable manner, the seller may recover the difference between the resale price and the contract price together with any incidental damages allowed, but less expenses saved in consequences of buyer’s breach.
	UCC 2-712: Buyer may “cover” by making in good faith and without reasonable delay any reasonable purchase of substitute goods.  Buyer may recover the difference between the cost of cover and the contract price together with any incidental or consequential damages but less expenses saved in consequence of seller’s breach.

	Limitation: Unforeseeability of Consequential Damages
	RS 351(1): Damages not recoverable for loss when party in breach did not have reason to foresee as a probable result of the breach when the contract was made.
(2) Loss may be foreseeable if it follows from the breach in the ordinary course of events or breaching party had reason to know.

· Objective standard of foreseeability.

· Hadley v. Baxendale: Consequential damages should be within the contemplation of both parties when contract was made, as a probable result of breach.
	
	UCC 2-715 (2)

	Limitation:

Uncertainty
	RS 352: Damages must be established with reasonable certainty
· Courts often draw a distinction between uncertainty about the fact of damage and uncertainty regarding the amount of damage.  When P establishes fact of damage, the jury is given wide leeway in awarding compensation.
“New Business Rule”: Courts have been unreceptive to claims of future profits when there is no history of profitability.

· However, if it can be determined with reasonable certainty with the merits of the case and by comparison to comparable business, ct. may grant this.
	
	


Damages in Employment Context
· Lost value of performance will be the difference of the contract price and the cost of replacement services (difference between contract price and market price), including any applicable incidental costs and foreseeable consequential losses.
· Mitigation requires reasonable efforts whether successful or not and any wages from resulting employment will be deducted as mitigation.
· Reasonable duty includes acceptance of an unconditional offer of reinstatement where no special circumstances justify rejection.  Fair v. Red Lion.

· Employer bears the burden of proving that comparable or substantially similar employment was available to the employee.  Boehm v. ABC.
Lost Volume Seller

Duty to mitigate does not apply to lost volume sellers.

If the new contract is an additional one, rather than a mitigating one, so that both breach and new contracts could be simultaneously performed, the non-breaching party is a lost volume seller, entitled to lost profit on breached contract.

To establish status as lost volume seller entitled to profits, P must show (Rodriguez v. Learjet):

1) possessed capacity to make an additional sale

2) it would have been profitable for it to make an additional sale

3) it would probably have made an additional sale absent the breach

Non-Recoverable Damages
Can be altered if provided in statute or written in the contract.
1) Attorney fees not awarded as common law on the justification of access to the courts.
a. results in undercompensation
b. some courts have recognized exceptions when breach causes collateral litigation, injured party can then recover that litigation as consequential damage.

2) Emotional/Mental distress is only available if there is bodily harm or contract is of such a kind that serious emotion disturbance would likely result.  RS 353.

a. Usually granted when related to notice of death or disfiguration.
b. Fear from faulty construction is not recoverable.  Erlich v. Menezes.

c. Otherwise, this would be akin to granting tort damages and value of contract would not be an adequate measure of liability.

d. However, this may result in breaching party to avoid full effect his breach.

3) Punitive damages not recoverable for breach of contract unless the conduct is a tort.  RS 355.
a. Contract law is not founded on fault and breach is subject to strict liability.  Since culpability does not determine liability, it should not be involved in determination of remedies.

b. Some scholars believe that punitive damages would encourage economic efficiency since willful breaches will be punished and hence, give parties incentives to negotiate a release from contract to allow nonbreaching party to share in gains from efficient breach.

Reliance
· When expectation damages cannot be proven with reasonable certainty, the injured party is entitled to reliance damages.  
According to RS 349:

· Expenditures made in preparation or performance – any loss had the contract been performed (for breaching party to prove with reasonable certainty)

· Essential Reliance Costs: costs of performance of the contract; expenses paid during performance or preparation.  Limited by contract price (otherwise it would be a losing contract).

· Incidental Reliance Costs: other investments made in reliance of contract, including foregone opportunities.  External to and hence not limited by the contract price if these costs are foreseeable and reasonably certain.

· Extent of reliance limited by the same factors for expectation damages: foreseeability, causation, certainty, and mitigation.
· Exception to duty to mitigate if there was equal opportunity for either party to act.

· Costs incurred before contract made generally not recoverable since not reasonable.

· But see Sec. Stove & Mfg. Co. v. Am. Ry. Express Co. where shipper allowed pre-K costs when carrier failed to deliver goods to exhibition causing preparation for exhibition to be useless.

· Promissory estoppel (RS 90), in which the promisor should reasonably expects to induce reliance, usually awarded reliance damages.  

· Walser v. Toyota (assurances of dealership agreement with Toyota forthcoming induced out-of-pocket expenses that were entitled to be recovered).

Restitution

· Damages outside the contract so that the measure of damages is market value of the benefit conferred or effect of benefit conferred as extent of wealth enhancement.  RS 371.

· Reason that breach should work a forfeiture of the breaching party’s right to retain benefits of an advantageous bargain.

· Exception when one party has fully performed, then the contract price will be awarded.  RS 373(2).

· Restitution is also available to the breaching party for any benefit conferred by way of part performance or reliance in excess of the loss caused by his breach.  RS 374.
· Breaching party’s restitutionary recovery will be limited by the contract.

· However, intentional variation from the contract will preclude breaching party’s restitution.  Cmt b.
· In cases of discharge due to impracticability, frustration or non-occurrence of condition or disclaimer, restitution will be available for any benefit conferred.  RS 377.

· Usually Statute of Frauds will not be a bar.  RS 375.

Specific Performance & Injunctive Re lief
· Courts will grant only if damages are inadequate (RS 359) or impossible to measure and usually under extraordinary circumstances.
· Factors affecting adequacy of damages, RS 360:

(a) difficulty of proving damages with reasonable certainty

(b) difficulty of proving a suitable substitute performance by means of money awarded as damages

(c) likelihood that an award of damages could not be collected.

· For specific performance to be granted, terms of the contract must be sufficiently certain.  RS 362.  Material terms must have been agreed on.
· City Stores v. Ammerman: open terms with guidelines did not bar specific performance of lease contract.

· Honolulu Waterfront Ltd. v. Aloha Tower Dev. Corp.: letter constituted binding agreement for real estate development, but left too many material matters for future agreement to be specifically enforceable; virtually every provision contemplated further negotiation.
· Factors that may deny relief:

· If unfair or cause unreasonable hardship or loss to the party in breach or 3rd persons.  RS 364.

· If act or forbearance would be contrary to public policy.  RS 365.
· If performance would impose burdens in enforcement or supervision disproportionate to the advantages to be gained from enforcement and harm suffered from its denial.  RS 366.

· Specific performance will not be granted for personal services.  RS 367. 
· Injunctive relief will usually only be granted where

1) there is a noncompete clause, and
2) employee’s services are sufficiently unique that
3) would cause irreparable harm to employer should employee be permitted to work for competitor.  ABC v. Wolf.

· Public policy also militates against sanctioning the loss of a man’s livelihood.

· Corporation may be subject to specific performance.  Falk v. Axiam: court ordered specific performance by seller to send engineer to China to install machinery and train personnel because of specialized knowledge required and hence, not adequate remedy at law.

· UCC 2-716 provides for a buyer’s right to specific performance for goods that are unique and after reasonable efforts unable to cover.
Liquidated Damages
· Validity of these clauses require (RS 356, UCC 2-718):
1) damages to be anticipated from breach must be uncertain in amount or difficult to prove

2) amount set in the agreement must be a reasonable forecast in light of anticipated or actual damages caused by the breach.
a. most courts will evaluate the clause in light of actual damages.  Colonial at Lynnfield v. Sloan: in light of no actual damages suffered, damages clause not enforceable.

b. 9th circuit will look accept either anticipated OR actual at the time contract was formed.

3) the clause cannot operate as a penalty; i.e. unreasonably large amounts

· If liquidated damages provision will be deemed unenforceable as a penalty, the courts will award the aggrieved party no more than his actual damage.
Implied Warranty of Merchantability, UCC 2-314
· When seller is a merchant, there is an implied warranty that goods will pass without objection (a), and are fit for ordinary purposes (c), and conform to promises or affirmations of fact made on the container or label (f).
· Can also arise from course of dealing or trade usage.

· In an action based on breach of warranty, it is necessary to show:

1) existence of the warranty;

2) the warranty was broken; and

· evidence indicating that seller exercised care in the manufacture, processing or selection of the goods is relevant this whether warranty was in fact broken.

3) the breach was the proximate cause of the loss sustained.

· Action by buyer following an examination of the goods, which should have indicated the defect complained of can be relevant as a matter bearing on whether breach itself was the cause of injury.
· In order to disclaim or modify implied warranty of merchantability, UCC 2-316(2):

1) must mention “merchantability”

2) if in writing, must be conspicuous

· Some states have made this disclaimer ineffective in consumer transactions.

Implied Warranty of Fitness for Particular Purpose, UCC 2-315
· An implied warranty that the goods shall be fit for buyer’s purpose will arise 

1) when seller at the of contracting has reason to know particular purpose for which the goods are required, and
2) that buyer is relying on seller’s skill or judgment to select or furnish suitable goods.

· This is a question of fact to be determined by the circumstances of the contracting.

· Does not apply when buyer is furnishing his own technical specifications.
· RS 168, 169 provides for reasonable reliance on 3rd parties.

· Most courts hold that buyer’s particular purpose must be one other than the ordinary use of the goods.

· If there is a conflict of warranties, the hierarchy of warranties is:
implied warranty of fitness for particular purpose > express warranties > other implied warranties

· In order to disclaim or modify implied warranty of fitness for particular purpose, UCC 2-316(2):

1) must be in writing

2) must be conspicuous

· sufficient if it states, “there are no warranties which extend beyond the description on the face hereof.”

Express Warranties, UCC 2-313
· Created by a seller (oral or in writing) when any of the following become part of the basis of the bargain that the goods will conform to:

a) any affirmation of fact or promise (objective statements capable of being proven true or false)

b) any description of the goods 

c) any sample or model

· Not necessary that the words “warrant” or “guarantee” be used, nor specific intention to create an warranty.

· Past deliveries may set the description of quality.
· Allows for actions seeking consequential economic losses, despite any lack of privity (implied warranties do not cover this).

· Statements of the seller’s opinion or commendation of goods does not create a warranty.

· Disclaimers of express warranties cannot contradict the warranties.  However, existence of warranties may be subject to parol evidence rule, since express warranties may be created orally or in separate writings.  UCC 2-316(1).
· If document is fully integrated, oral warranties will not apply.

· If document is only partially integrated, consistent additional warranties/terms may be allowed.

Third Party Beneficiaries of Warranties Express or Implied, UCC 2-318

· Alternative A: most limited
· Covers immediate seller and those in buyer’s household
· Recovery for personal injuries only; no recovery for property damage.

· Alternative B
· Covers any seller and any natural person user
· Recovery for personal injuries only.
· Alternative C: least limited

· Covers any seller and any user, including corporations

· No limit to the types of recovery; may be questionable if it applies to consequential economic loss

UCC Buyer’s Remedies
· Perfect tender rule: Buyer may reject if goods fail to conform to the contract in any respect

· Usually when seller delivers goods that fail to conform, deliver too few too many, or delayed in delivery.
· Cancel/reject the contract: Buyer not required to pay for goods, except for those that have been accepted.
· If seller is unable to cure, then buyer can cancel the contract and recover his payment and damages for breach. 

· Revocation of acceptance, 2-608
· Acceptance when, 2-606
1) Buyer has reasonable opportunity to inspect goods and signifies to the seller that they are conforming or that he will take them despite noncomformity.

2) After reasonable opportunity to inspect the goods, the buyer will be deemed to have accepted if he fails to make an effect rejection within a reasonable period of time and notice must be given to seller.  This generally depends on:

a. Difficulty of discovering the defect

b. Terms of the contract

c. Perishability of the goods

d. Course of performance

3) Buyer acts in any way inconsistent with seller’s ownership.

· Buyer can still revoke acceptance after goods have been received, in which case, Buyer must establish, 2-608:

1) a nonconformity that substantially impairs value of the goods,

2) nonconformity was not discovered OR accepted with nonconformity but with seller’s assurances to cure,

3) seller given notice within a reasonable time after discovery

4) revocation before any substantial change in conditions of goods other than that caused by nonconformity
· Buyer can reject installment contracts (delivery of goods in separate lots over time) only if nonconformity of that installment impairs its value, 2-612.

· A noncomforming delivery will be treated as total breach of an installment contract only if the noncomformity or default substantially impairs the value of the entire contract.

· Cure by Seller, 2-508

· Seller has opportunity to substitute performance if time for performance has not yet passed.

· Damages

· Cover, 2-712, preferred damages to allow purchase of commercially reasonable substitute in good faith and without delay.

· Market Damages applies when cover is unavailable, buyer can recover the difference between market price at the time when buyer learned of breach, at the place of tender, and the contract price together with any incidental & consequential damages.
· Damages for accepted goods, 2-714, buyer entitled to recover for damages measured by the difference at the time and place of acceptance between the value of goods received and the value they would have had had they been warranted, which is usually the cost of repair

· Seller can limitation remedy available, usually to repair or replacement warranties, and liability for incidental and consequential damages.  

· For this to be effective it must be expressly exclusive.

· When limited remedy fails its purpose, buyer entitled to recover for direct damages.

· Limits on consequential damages for personal injuries in the consumer context are prima facie unconscionable.

· Specific performance may be granted when substitute goods or contracts are not available, 2-716.
