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COMMON LAW

Parol Evidence Rule & Prior Agreements

(’s Claim:  
( made a promise and he did not keep it.

(’s Defense: 
The promise was a prior oral agreement that was discharged under the parol evidence rule because

· The written contract was a completely integrated written agreement– it was intended to be the exclusive statement of the agreement Rest. § 210(1) – and therefore any terms of a  prior, oral agreements within its scope are discharged Rest. § 213(2)

(’s Reply:  The prior, oral agreement is OUTSIDE the scope of the completely integrated written agreement and therefore, the oral promise is NOT discharged, Gianni v. R. Russell
(’s Reply:  The written contract is NOT completely integrated because it was not intended to be the exclusive statement of the agreement 

(’s Reply:  It MUST be a complete integration because there is a merger clause (explicit statement that there are no other agreements besides the one in writing)

· The written contract was a partially integrated written agreement (or incomplete integration) Rest. § 210(2) – it was not intended to be the exclusive statement of the agreement – and therefore any terms of a prior, oral agreement that are inconsistent are discharged, Rest. §§ 213(1), 216(1)

(’s Reply: The prior, oral agreement is NOT inconsistent, i.e. it is consistent with the written contract and therefore, the oral promise is NOT discharged, Masterson v. Sine
(’s Reply:
The written contract should be reformed to include the oral promise because we both mistakenly thought the promise was included in the written contract AND/OR because ( fraudulently misled me to think it was included, Bollinger v. Central Penn Quarry, Rest. § 155

( ’s Reply:  There was no mutual mistake, i.e. I did not think the promise was included in the written contract, AND/OR I did not mislead ( into thinking it was included

Determining Integration

( OR (:
The court should use Williston’s Four Corners Test to determine if the agreement is partially or completely integrated, i.e. only look at the document, itself

Response:
The court should use Corbin’s All Circumstances Test, i.e. look at all circumstances surrounding formation of the contract to determine if the parties intended the written agreement to be the exclusive statement of the agreement ( courts will take evidence on the parties’ intentions

Use of Extrinsic Evidence to Explain Term Meaning

(’s Claim:
( promised to do X, which means Y, and he did not do it

(’s Defense:
X means Z, and I did Z

(’s Claim:
The court should conclude that X means Y based on THIS EXTRINSIC EVIDENCE ____

(’s Defense:
The court should NOT examine (’s proffered evidence because X has a plain meaning, i.e. X is NOT ambiguous ( traditional, majority rule 

(’s Reply:  X IS ambiguous, therefore, parol evidence IS proper under the Plain Meaning Rule

(’s Reply:  X is a word of art in the trade, and therefore, under the exception to the Plain Meaning Rule, the court may always hear evidence as to the meaning of the term


(’s Reply: X is NOT a word of art

(’s Reply  X is NOT ambiguous, but the court should apply the Intent Rule and examine parol evidence to determine the meaning of X ( modern, minority rule Rest. § 214(c)

(’s Claim:
We BOTH attached the same meaning to X, i.e. X = Y with no misunderstanding, therefore the court should simply interpret X to mean Y, Rest. § 201(1)

(’s Claim:
There was a misunderstanding – the court should apply MY meaning of X (X = Y) because ( knew, or should have known, that I thought X meant Y, Rest. § 201(2)

(’s Defense:
There was a misunderstanding – I thought X meant Z & I did NOT know, nor should I have known, that ( thought X meant Y – If there is NO MEANING, the term cannot be enforced against me

Court:
Since neither party is responsible for the misunderstanding, i.e. neither ( nor ( knew, or should have known, the meaning attached to X by the other party, THERE IS NO CONTRACT due to lack of mutual assent, Rest. § 201(3)

Filling The Gaps

(’s Claim:
( made an implied promise and did not keep it

(’s Defense:
I did NOT make an implied promise in that

· The term was NOT implied in fact, because the contract makes perfect sense without that term & we never intended to include that term – the circumstances of the contract do not show that term was implied

· The term was NOT implied in law because it was not mandatory

(’s Reply:  The term was that of good faith, which is mandatory and nonwaivable, Rest. § 205

· The term was NOT implied in law because, although it was a default term (e.g. free assignability), the term was expressly waived in the written contract, Rest. § 317(2)(c)

(’s Reply:  The term was NOT expressly waived because there is no written agreement OR the written agreement does not contain any kind of waiver

(’s Claim:
( made a promise and did not keep it

(’s Defense:
My performance was excused by the non-occurrence of an implied condition, i.e. the circumstances of the contract show that a condition to MY performance was implied in fact 
(’s Reply:  The implied condition does not exist, i.e. the contract makes perfect sense without the condition and we never intended to include the condition



(’s Reply:  The implied condition has been satisfied
Express Condition

(’s Claim:
( made a promise and he did not keep it

(’s Defense:
My performance of the promise was excused by the non-occurrence of an express condition, Luttinger v. Rosen, Gibson v. Cranage
(’s Reply:  The non-occurrence of the express condition had no material effect on (’s performance

(’s Reply:  That doesn’t matter – the Strict Compliance Rule states that the express condition must be strictly complied with, otherwise, my performance is excused
(’s Reply:  The express condition was (’s satisfaction, and a reasonable person would have been satisfied, Rest. § 228

(’s Reply:  A subjective standard is appropriate here because… and I was NOT satisfied, Gibson v. Cranage

Constructive Condition & Divisibility of Contracts

(’s Claim:
( made a promise and he did not keep it

(’s Defense:
My performance was excused because (’s prior performance was a constructive condition to my performance and ( did not perform, Rest. § 237

(’s Reply:  There was NO constructive condition, i.e. the court should NOT imply a constructive condition Rest. § 226, because the facts do NOT suggest that MY failure to perform releases ( from having to perform – in other words, the promises were independent of each other, Rest. § 237, Kingston v. Preston, Hanks v. GAB

(’s Reply:  I DID perform

(’s Reply:  There was a material breach, i.e. ( did NOT perfectly perform

(’s Reply:  Even though I did not perfectly perform, I DID substantially perform, and therefore satisfied the constructive condition, because there is NO strict compliance rule for constructive condition, Rest § 241, Jacob & Youngs v. Kent, Walker & Co. v. Harrison, Plante v. Jacobs
(’s Reply:  ( did NOT substantially perform because the factors of Rest. § 241 tend to show a material breach has occurred:

   (a) Extent injured party will be deprived of benefits reasonably expected

   (b) Extent to which injured party can be compensated for the deprived benefit

   (c) Extent party failing to perform will suffer forfeiture

   (d) Likelihood that party failing to perform will cure failure

   (e) Good faith and fair dealing by party failing to perform

(’s Reply:  Courts are reluctant to find material breach

(’s Reply:  Although I materially breached, I substantially performed one or more divisible parts of the contract & therefore (’s performance is NOT excused for these parts, § 240 – Also courts tend to divide contracts whenever possible to avoid forfeitures

(’s Reply:  The contract is NOT divisible given the circumstances, Kirkland v. Archbold (work could not be divided into parts)

Material Breach & Restitution

(’s Claim:
Even though I materially breached the contract, i.e. did not substantially perform, I am entitled to RESTITUTION, Rest. § 374(1), Britton v. Turner


Restitution = Benefit Conferred – Any Loss Caused



Restitution = Contract Price – (Cost of Completion + Other Losses)

(’s Defense:
( is NOT entitled to restitution because

· ( conferred NO benefit on me in attempting to perform his promise AND

· I would NOT be unjustly enriched if I did not pay for the benefit

Impossibility, Impracticability, and Frustration of Purpose

(’s Claim:
( made a promise and he did not keep it

(’s Defense:
My performance was excused because an event occurred that 

· Rendered my performance impossible OR impracticable and we both assumed that the event would not occur, Rest. § 261, Taylor v. Caldwell
(’s Reply:  The impossibility was the result of (’s fault, therefore, his performance is NOT excused

(’s Reply:  Even though ( is dead, his estate is still responsible for the performance

· Frustrated my principal purpose and we both assumed that the event would not occur, Rest. § 265, Krell v. Henry
(’s Reply:  I was UNAWARE of (’s principal purpose in creating the contract

(’s Reply:  ( caused his own frustration

Who May Enforce a Contract

(’s Claim: 
( made a promise and he did not keep it

(’s Defense:
( is not a person entitled to enforce that promise




(’s Reply:  I am an intended third party beneficiary, Rest. §, 304 

(’s Reply:  The promisee did NOT intend to give ( the benefit of the promise, i.e. ( is an incidental beneficiary, Rest. § 302

(’s Reply:  Giving ( a right to enforce would NOT effectuate the parties’ intentions
(’s Reply:  The promisee assigned his/her rights to me, Shiro v. Drew, Herzog v. Irace
(’s Reply:  Promisee was NOT free to assign her rights because, Rest. § 317(2)

    (1) Assignment will increase the burden on the promisor, ( 

    (2) Assignment is forbidden by statute

    (3) Assignment is precluded by contract
(’s Reply:  The promisee did not manifest an intention to transfer the right to ( and therefore extinguish all of the promisee’s rights in enforcing the contract, Rest. § 317(1)

(’s Reply:  The assignment was conditional, revocable, or voidable by the assignor, or unenforceable under the Statute of Frauds, Rest. § 331

(’s Reply: The conditions do not affect my right to enforce the promise, the gratuitous assignment is irrevocable because it is written, relied upon (enforced before revocation), or necessary to avoid injustice, the assignment was non-gratuitous (for consideration) and therefore irrevocable, plus the contract is written or otherwise satisfies the Statute of Frauds

SALES & UCC ARTICLE 2 




Scope
(’s Claim:
( made a promise, he did not keep it, and the UCC Art. 2 governs my suit

(’s Defense:
The UCC does NOT apply because

· There was no “contract for the sale of goods,” i.e. the transaction was a lease, gift, or bailment, § 2-106(1) ( REMEMBER: Both present sales & contracts to sell later count
(’s Reply:  Even though contract is not for the sale of goods, UCC should apply

· For public policy reasons, i.e. when “appropriate,” Advent Systems v. Unisys
· By analogy, i.e. if the contract looks like a sale, Barco Auto Leasing v. PSI Cosmetics, Zapatha v. Dairy Mart
· There was a contract, but it was not for the sale of GOODS

(’s Reply:  The sale was for GOODS because the contract item was:

(1) A thing movable at identification = an object of tangible and physical    qualities that can be moved about, § 2-105(1)

    (2) Unborn young of animals, § 2-105(1)

    (3) Growing crops, § 2-105(1)

    (4) Minerals severed by Seller, § 2-107(1)

    (5) Structures Severed by Seller, § 2-107(1)

    (6) Other things severable without harm, § 2-107(2)

    (7) Timber to be Cut, § 2-107(2)

    (8) Future goods § 2-105(2)

(’s Reply:  The sale was really for NON-GOODS such as services, real estate, money § 1-201(24), securities § 2-105(1), or things in action (legal claim/legal right) § 2-105(1)

· The contract was a hybrid since it contained both goods and non-goods

(’s Reply:  The UCC does apply to hybrid contracts when

· The predominant purpose of the agreement was to sell goods ( Predominant Purpose Test majority rule, Coakley & Wms. v. Shatterproof Glass, Advent Systems v. Unisys
· The suit ((’s claim) concerns the sale of goods ( Gravamen of the Complaint minority rule, Anthony Pools v. Sheehan
Statute of Frauds
(’s Claim:
( made a promise and he did not keep it

(’s Defense:
The promise does not satisfy the common law statute of frauds, i.e. contracts for sale of goods costing more than $500 must be evidenced by a writing, signed by the “parties to be charged” containing the material/essential terms of the contract

(’s Reply:  Under UCC to satisfy the statute of frauds, § 2-201(1) & cmt. 1, the contract only has to  

    (1) be IN WRITING if it is for a sale of $500 or more

    (2) indicate the QUANTITY to be sold (price is NOT required)

    (3) be SIGNED by adverse party (( here)

(’s Reply:  Even though the contract does NOT satisfy the UCC Statute of Frauds, it falls into one of the exceptions, § 2-201 where no writing is required:

(1) White Elephants – contract is for specially made goods, § 2-201(3)(a)

    (2) Admissions – ( admitted there was a contract, § 2-201(3)(b)

    (3) Goods have been accepted OR payment has been received, § 2-201(3)(b)

    (4) Confirmation BETWEEN MERCHANTS (both ( & ( must be merchants) – I sent a written confirmation of my oral agreement with (, within a reasonable time, and ( failed to respond with an objection within 10 days, § 2-201(2)

(’s Reply:  The exceptions do not apply, i.e. goods are NOT white elephants, I never admitted there was a contract, goods have neither been accepted, nor has payment been made, and/or I am NOT a merchant, i.e. the confirmation exception does not apply (I do not have to respond – bigger writing required)

Merchant Rules
NOTE: ARTICLE 2 APPLIES TO BOTH MERCHANTS & NON-MERCHANTS – Some RULES are just for merchants or are DIFFERENT when merchants are involved

(’s Claim:  
(, A MERCHANT, made a promise and he did not keep it 

(’s Defense:
I am NOT a merchant because 

· I do not deal in goods of the kind involved in the transaction

· I do not have knowledge or skill as to the goods involved in the transaction, for the purpose of “goods” provisions like implied warranty of merchantability, § 2-314

· I do not have knowledge or skill as to the practices involved in the transaction, for the purpose of “practices” provisions like statute of frauds confirmation exception, § 2-201(2) or firm offers, § 2-205

· I did not hire an agent who has the knowledge or skill to qualify as a merchant, § 2-104 & cmt. 2

· FARMERS are usually NOT merchants, Loeb & Co., Inc. v. Schreiner
(’s Reply:  Just because ( is not a merchant for the purpose of some UCC provisions or transactions, he can still be a merchant for others, i.e. goods vs. practice provisions

Examples of Merchant Rules

Implied Warranty of Merchantability, § 2-314(1) ( GOODS Provision


Only if seller is a merchant of the goods for which the contract was made

Confirmation Exception to Statute of Frauds, § 2-201(2) ( PRACTICE Provision

Statute of Frauds satisfied if M1 sends written confirmation in reasonable time and M2 fails to object within 10 days

Risk of Loss, § 2-509(3)


Risk passes to buyer upon his RECEIPT of the goods if seller is a merchant


Risk passes to buyer upon TENDER of delivery if seller is NOT a merchant

Implied Duty of Good Faith, § 2-103(1)(b)


Merchant’s definition: honesty in fact AND commercial standards of fair dealing

Firm Offers, § 2-205 ( PRACTICE Provision


Exception to common law rule that a promise to keep an offer open required consideration

Promise made by a merchant in a signed writing specifying both his offer and his assurance to keep it open for either a stated period of time, or a reasonable time (not exceeding 3 months), needs NO CONSIDERATION

Battle of the Forms, § 2-207(a)-(c) & cmt. 4,5 

Additional Terms in an acceptance become part of the contract unless offer states that terms cannot be altered, the added term materially alters the contract, the new terms are rejected in a timely matter

Unconscionable
(’s Claim:
( made a promise and he did not keep it

(’s Defense:
I do not have to keep the promise because it was unconscionable, § 2-302(1) & cmt. 1, i.e.

· There was Oppression (substantive unconscionability) because it

· Stripped my right to collect damages (remedy meddling)

(’s Reply:  (’s right to collect damages was not impaired

· Involved an excessive price for the sale of the goods involved

(’s Reply:  The price was not excessive – freedom of contract

· There was Unfair Surprise (procedural unconscionability) because 

· There were hidden terms



(’s Reply:  The terms were not hidden, both parties were aware of them

· The contract offered me no meaningful choice of terms



(’s Reply:  There was a meaningful choice

(’s Reply:  Court’s rarely invalidate contract provisions as unconscionable, especially between merchants


(’s Defense:  This is a proper case &/or I am NOT a merchant (see above)

Good Faith
(’s Claim:
( breached the implied duty of good faith when he did THIS

(’s Defense:
I did NOT breach the implied duty of good faith because

· I am NOT a merchant and there was no dishonesty in fact, i.e. I have a “pure heart, empty head,” § 1-201(19) 

· I AM a merchant and there was no dishonesty in fact, nor has ( shown any standards of fair dealing in the trade that prohibit THIS, i.e. what I have done, § 2-103(1)(b), Zapatha v. Dairy Mart
· There is no requirement of good faith in the formation of contracts, § 1-203

(’s Reply:  THIS was not done in the formation of the contract, but in the performance and enforcement of the contract

(’s Claim:
( breached an express requirement of good faith, 


Examples:

· Open Prices – parties are expected to fix terms fairly at later date, § 2-305(1)(2), cmt. 3

· Requirements Contracts – parties are expected to act in good faith when supplying/demanding the quantities, § 2-306(1)

· Particulars – any term in a contract can be left open or ambiguous and still be enforceable, § 2-311(1)

(’s Defense:
THAT UCC provision does not have an express requirement of good faith

Supplemental General Principles of Law
(’s Claim:
In performing the contract for the sale of goods, (’s conduct gave me a claim under a state statute applicable as a supplemental general principle of law, Zapatha v. Dairy Mart

(’s Claim: 
( made a promise and he did keep it

(’s Defense:
Promise is not enforceable for some common law reason that is not covered under the UCC, e.g. it was induced by a statement constituting a misrepresentation under common law rules applicable as supplemental general principles, § 1-103 & cmt. 3

Offer & Acceptance
(’s Claim:
( made a promise and he did not keep it

(’s Defense:
There was no offer made (by ()

(’s Reply:  ( made an order for goods, which IS AN OFFER when it invites acceptance either by a promise to ship or prompt shipment of conforming or nonconforming goods, § 2-206(1)(b)

NOTE: If seller accepts by sending nonconforming goods, seller is simultaneously accepting the contract and breaching it at same time 
(’s Reply:  No distinct offer is necessary because the conduct of the parties shows the existence of a contract, § 2-204(1)

(’s Defense:
The offer was revoked (by () before acceptance

(’s Reply:  ( is a merchant who made a firm offer, i.e. (’s offer was made in a signed writing specifying the offer and his assurance to keep it open for either a stated period of time or a reasonable time, § 2-205 & cmt. 4





(’s Reply:  There was no consideration for my promise to keep the offer open

(’s Reply:  No consideration is required under § 2-205 if you are a merchant

(’s Reply:  I am not a merchant, therefore the common law rules apply, i.e. consideration is required for option contracts and there was none, § 1-103

(’s Reply:  I am a merchant, but the firm-offer is NO GOOD because 

(1) The period of time I promised to keep the offer open exceeded 3 months
(2) There was no consideration for the extra time

(3) The signed writing did not contain a separate signature (or initials, § 1-201(39)) near the assurance

(’s Defense:
There was no proper acceptance by ( 

(’s Reply:  The attempted acceptance was made in a manner and medium reasonable under the circumstances, § 2-206(1)(a)

(’s Reply:  There was a specific method of acceptance specified and the attempted acceptance was no in compliance therewith
(’s Reply:  The acceptance was made by a promise to ship or a prompt or current shipment of conforming or nonconforming goods, § 2-206(1)(b)

(’s Reply:  The shipment was of non-conforming goods, and there was NOTIFICATION that the shipment was merely an accommodation and NOT an acceptance of the offer

(’s Reply:  No distinct acceptance is necessary if the conduct of the parties shows the existence of a contract, § 2-204(1)

(’s Defense:
There is no contract because the offer lapsed when ( did not provide timely notice of her acceptance

(’s Reply:  Notice was not required because I did not attempt to accept, nor was acceptance required, by beginning performance, § 2-206(2)
(’s Defense:
The agreement is too indefinite to enforce because the obligations of the parties are unclear

(’s Reply:  The contract is sufficiently definite even though one or more terms are left open because 

(1) The facts show that we intended to a make a contract
(2) There is a reasonably certain basis for giving an appropriate remedy, in particular THIS, § 2-204(3) 

Battle of the Forms
(’s Claim:
( made a promise and he did not keep it

(’s Defense:
No contract was formed because the purported acceptance was not a mirror image of the offer, Rest. § 59

(’s Reply:  A contract may be formed even if the acceptance contains additional or different terms, § 2-207(1), 1st clause “exception”

(’s Reply:  The “exception” does not apply because the acceptance in this case expressly required that the offeror, (, assent to the different or additional terms and I never assented, § 2-207(1), 2d clause “proviso”

(’s Reply:  A contract was formed by our conduct, even if the forms do not make a contract, § 2-207(2)

Terms of Contracts Made by Mirror Image Rule Exception

(’s Claim:
( promised to do X and he did not do it

(’s Claim:
I never promised to do X in my offer

(’s Reply:  The term X was included in my acceptance and became part of the contract under the merchant rule, § 2-207(2), 2d sentence

(’s Reply:  I am NOT a merchant, OR I am a merchant, but X did not become a part of the contract because

(1) The offer expressly limited the terms of the acceptance to those in the offer

(2) The additional term, X, materially alters the offer

(3) I notified ( of my rejection of the additional term, X, within a reasonable time

(’s Reply:  Since § 2-207(2), 2d sentence does not make X part of the contract, placing X in the acceptance was, at most, a proposal to modify the contract, which I did not accept, § 2-207(2), 1st sentence

(’s Reply:  The term X is part of the contract as a gap filler supplied by the UCC because

(1) Our agreement does not address the issue
(2) The difference in terms on a single issue in the offer and acceptance forced the court to apply the “knock-out” approach where the terms cancel each other out, Daitom v. Pennwalt
(’s Reply:  The court should NOT apply the “knock-out” approach;  the offer should control, i.e. if the offer does not include X, neither does the contract

Terms of Contracts Formed by Conduct
(’s Claim:
( promised to do X and he did not do it

(’s Defense:
X is not part of the contract because it was formed by conduct and X is not a term on which the writings agree

(’s Reply:  The term X became part of the contract as a “gap filler” supplied by the UCC, § 2-207(2), § 2-207(3), 2d sentence

Seller’s Defenses Based on Remedy Provisions
B’s Claim:
S promised to transfer and deliver goods and did not do it

S’s Defense:
I had a right to suspend my performance because B gave me reasonable grounds (low standard – rumors suffice) for feeling insecure and B failed to provide me with adequate (anything that would assure a reasonable S) assurance of performance, § 2-609(1)



B’s Reply:  S’s grounds were not reasonable



B’s Reply:  I provided adequate assurance

NOTE:  If B never sends adequate assurance, S can treat B’s action as repudiation/breach 

S’s Defense:
I had a right to refuse to deliver except for cash because I discovered B’s insolvency, § 2-702(1)



B’s Reply:  I am NOT insolvent, § 1-201(23) because I am NOT a person who

(1) Has ceased to pay his debts in the ordinary course of business

(2) Cannot pay his debts as they become due

(3) My liabilities exceed my assets, i.e. within the meaning of the bankruptcy law, 

B’s Reply:  S wrongfully accused me of being insolvent and S’s changed term is a breach

S’s Defense:
 I had a right to stop delivery midstream B while goods are in transit because I discovered B’s insolvency, § 2-705(1)



B’s Reply:  SAME AS ABOVE

B’s Reply:  Title passed to buyer at place of shipment and not upon delivery at destination

S’s Reply:  I CAN RECOVER GOODS IN TRANSIT REGARDLESS OF WHEN TITLE PASSES

B’s Reply:  S could no longer stop delivery because the goods were no longer in transit, i.e. (1) I already received the goods, (2) A bailee (except the carrier) notified me that the goods were received

S’s Defense:
I had a right to reclaim the goods because the goods were delivered before I discovered B’s insolvency, § 2-702(2)



B’s Reply:  S did not attempt to reclaim within 10 days

S’s Reply:  I had longer than 10 days to reclaim because B misrepresented his solvency in writing within 3 months prior to delivery, § 2-702(2)

B’s Reply:  S can no longer recover the goods because I am a good faith purchaser who merely bought the goods from the original buyer, §§ 2-702(3), 2-403(1)

S’s Defense:
I had a right to await payment or treat as a breach and resort to any remedy of breach, including withhold delivery, stop delivery, request damages, cancel the whole contract because B repudiated, § 2-610



B’s Reply:  I did not repudiate




S’s Reply:  B did repudiate, Rest. § 250(a),(b), § 2-610 cmt. 6

(1) BY WORDS

B’s Reply:  I never said, nor implied that “I repudiate” 

(2) BY CONDUCT

B’s Reply:  S wrongly inferred my conduct as a repudiation and S is therefore in breach

(3) CONSTRUCTIVELY by not supplying adequate assurance, § 2-609(4)

B’s Reply:  I did supply adequate assurance




B’s Reply:  I did repudiate, but I retracted my repudiation





S’s Reply:  B could not retract, § 2-611 because 

(1) Payment had already become due, i.e. B has already breached

(2) S cancelled the contract as a response to the repudiation

(3) S indicated that B’s repudiation was final

(4) S materially changed his position, e.g. sold the goods to someone else

(5) B constructively repudiated and did not provide adequate assurance

S’s Defense:
I had a right to suspend performance, and ask for adequate assurance for future installments, because B failed to pay one installment and I also had the right to cancel the rest of the contract because B’s failure to pay for one installment constituted a “breach of the whole”

(Additionally, S had the right to request damages)



B’s Reply:  I DID pay for the installment when payment became due



B’s Reply:  I supplied adequate assurance for future installments


B’s Reply:  My failure to pay did not constitute a “breach of the whole” because it did not “substantially impair” the value of the whole contract, i.e. no material inconvenience or injustice would result if S were forced to wait and receive an ultimate tender minus the part or aspect repudiated

Seller’s Request for Money Damages
S’s Prayer:
B should have to pay the contract price for the goods, § 2-709(1)

B’s Reply:
S is not entitled to the contract price because 

· I did not accept the goods, 2-709(1)(a)

· The goods are NOT “white elephants” and S can resell the goods after reasonable effort and at a reasonable price, § 2-709(1)(b)

· If I pay the contract price, I GET THE GOODS

S’s Prayer:
B should have to pay resale damages, § 2-706 i.e.

Damages = contract price – resale price + incidental damages – expenses saved

[Incidental damages = commercially reasonable charges incurred in stopping delivery, transportation, custody of goods resulting from buyer’s breach in connection with return or resale, etc., § 2-710]
B’s Reply:
S cannot recover the resale price difference because S did not resell the goods in good faith and in a reasonable manner, Afram Export v. Metallurgiki

S’s Prayer:
B should have to pay market damages, § 2-708(1) i.e.



Damages = contract price – market price + incidental damages – expenses saved 

B’s Reply:
S cannot recover market damages because S resold the goods at a price above the market price
S’s Reply:  BUT, some courts allow recover regardless if market price < resale price because sellers may reap the rewards of getting a good sale and this will not overcompensate S, § 2-703 cmt. 1, Trans World v. Southwire
B’s Reply:
S has not satisfied her burden of proof of showing the market value of the goods at the time and place of tender (for an installment contract, must show m.v. at time and place of tender for each installment)

S’s Reply:  The trial occurred before all payments became due and therefore the m.v. at the time of repudiation is appropriate

S’s Prayer:
B should have to pay my lost profit, § 2-708(2), i.e.

Damages = (profit expected – overhead) + incidental costs + costs incurred – payments received – resale proceeds 

Damages = (contract price – direct costs expected) + incidental costs + costs incurred – payments received – 0



       Give S her profits



Restore status quo

B’s Reply:
S cannot recover lost profit because S is not a lost volume seller, R.E. Davis Chemical v. Diasonics

S’s Reply:  I AM a lost volume seller under the Capacity Test because I had the capacity to make more than the quantity requested by B in a commercially reasonable time

S’s Reply:  I AM a lost volume seller under the Capacity and Profitability Test since I had the capacity to make more than the quantity requested by B in a commercially reasonable time AND it would have been profitable for me to do so

Buyer’s Defenses Based on Remedy Provisions
S’s Claim:
B promised to accept and pay for goods and did not do it

B’s Defense:
I had a right to suspend my payment because S gave me reasonable grounds for feeling insecure and S failed to provide me with adequate assurance of performance, § 2-609(1)



S’s Reply:  B did not have reasonable grounds for feeling insecure



S’s Reply:  I provided adequate assurance

NOTE:  If S never sends adequate assurance, B can treat S’s action as repudiation/breach
B’s Defense:
I had a right to cancel, § 2-711(1) because 

· S delivered non-conforming goods that I rightfully rejected or revoked my acceptance of

· S failed to deliver on time

· S repudiated the whole contract

S’s Reply: I did not repudiate




B’s Reply:  S did repudiate, Rest. § 250(a),(b), § 2-610 cmt. 6

(1) BY WORDS

S’s Reply:  I never said, nor implied that “I repudiate” 

(2) BY CONDUCT

S’s Reply:  B wrongly inferred my conduct as a repudiation and S is therefore in breach

(3) CONSTRUCTIVELY by not supplying adequate assurance, § 2-609(4)

S’s Reply:  I did supply adequate assurance

S’s Reply:  I did repudiate, but I retracted my repudiation

B’s Reply:  S could not retract, § 2-611 because 

(1) Delivery had already become due, i.e. S has already breached

(2) B cancelled the contract as a response to the repudiation

(3) B indicated that S’s repudiation was final

(4) B materially changed his position, e.g. bought goods elsewhere

(5) S constructively repudiated and did not provide adequate assurance

B’s Defense:
I had a right to cancel the one installment and cancel the whole contract, § 2-612(3) because

S repudiated the obligation to deliver the installment or failed to deliver it when due




S’s Reply:  I delivered the goods on time OR the goods were conforming

S’s Reply:  My failure to deliver/delivery of non-conforming goods did not constitute a “breach of the whole” because it did not “substantially impair” the value of the whole contract, i.e. no material inconvenience or injustice would result if S were forced to wait and receive an ultimate tender minus the part or aspect repudiated

Buyer’s Attempts to Force Delivery
B’s Prayer:
I may await delivery (& try non-legal measures to get S to perform) for a commercially reasonable amount of time after S’s repudiation because S can retract any time before his performance is due

B’s Prayer:
I am entitled to replevin because the goods have been identified (at a time specifically agreed upon by the parties, at the time the contract is made, at the time of shipment of future goods, or when crops are planted, § 2-501(1)) and I am unable to cover, § 2-716(3)

B’s Prayer:
I am entitled to recover the goods identified because the S became insolvent within 10 days after receipt of the first installment for their price, § 2-502(1)



S’s Reply:  I am NOT insolvent, § 1-201(23)  because I am NOT a person who

(1) Has ceased to pay his debts in the ordinary course of business

(2) Cannot pay his debts as they become due

(3) My liabilities exceed my assets, i.e. within the meaning of the bankruptcy law, 

S’s Reply:  B wrongfully accused me of being insolvent

B’s Prayer:
The court should award specific performance because the goods are unique or there are other proper circumstances, § 2-716(1), Laclede Gas v. Amoco Oil Co.
S’s Reply:  This is not a proper situation for specific performance AND the court has discretion to deny specific performance for equitable reasons, § 2-716, cmt. 1

Buyer’s Request for Price Paid & Money Damages
B’s Prayer:
S should have to repay the price already paid, § 2-711(1)(b), plus market damages, § 2-713(1) 

· Measured at the place of tender (if goods not delivered) OR place of arrival (if goods delivered and rejected), § 2-713(2) 

· Measured at the time B learned of the breach (if S failed to deliver) or measured a commercially reasonable time after the repudiation, but not necessarily when the performance is due (if S repudiated), Cosden Oil v. Karl O. Helm Aktiengesellschaft
S’s Reply:  Case came to trial based on an anticipatory repudiation before the time of performance then market price is measured at the time of repudiation, § 2-723(1)
Damages = price paid + (market price – contract price) + incidental damages + consequential damages – expenses saved

[Incidental damages = foreseeable damages including transportation costs, but not shipping costs – if goods not shipped, NO incidental damages; § 2-715(1);  consequential damages = unusual damages arising out of circumstances not reasonably/usually associated with this type of breach, § 2-715(2)(a), 2-719(3)]

S’s Reply:
B is not entitled to market damages because B covered, § 2-713 cmt. 5

B’s Prayer:
S should have to pay damages equal to the price already paid, § 2-711(1)(a), plus cover damages, § 2-712(2)

Damages = price paid + (cover price – contract price)  + incidental damages + consequential damages – expenses saved

S’s Reply:
B is not entitled to the cover price difference because 

· B did not make a reasonable purchase because the goods were not identical to the ones S was to deliver, § 2-712 cmt. 2, ¶ 1 

B’s Reply:  The goods do not have to be identical, but merely commercially usable as substitutes 

· The purchase was not in substitution because (1) it was not made with the intention of replacing defaulting goods and (2) the purchase was for goods B would have bought anyway, § 2-712, cmt. 2, ¶ 1 

· The purchase was not made in good faith, §§ 1-201(19), 2-103(1)(b)

· The purchase was not made without unreasonable delay
B’s Reply:  It was not an “unreasonable delay” because I was merely taking the time necessary for to look around and decide how best to cover

Buyer’s Request for Restitution
B’s Claim:
Although I breached the contract (by repudiating or by failing to pay the full price when due), I am entitled to restitution of the payments made to S, minus $500 or 20%, whichever is less, § 2-718(2), R.E. Davis Chemical v. Diasonics

Restitution = payments made – (lower of $500 or 20%)

S’s 

Counterclaim:  Not only has B failed to pay and accept the goods, he is liable for damages, §§ 2-718(3), 2-703

Non-Conforming Delivery
B’s Claim:
S delivered non-conforming goods

B’s Prayer:
Having accepted and paid for the goods, I am entitled damages measured in any reasonable manner, § 2-714(3), 2-703

B’s Prayer:
Having rejected the goods, I am entitled to recover the price and damages, § 2-711(1), Fertico v. Phosphate Chemicals

S’s Reply:  After rejecting the goods, B has a duty to hold goods within reasonable care for a reasonable time for seller to pick up, § 2-602(2)(b)

B’s Reply:  I have not paid and therefore have no duty to hold the goods
B’s Reply:  
I have a right to sell the goods in order to help collect damages and the price paid

S’s Reply:  B can only resell if she has paid for the goods and all surplus profit must be sent to me, § 2-711(3) cmt. 2

Receipt & Inspection
S’s Claim:
B did not pay for the goods, § 2-301

B’s Defense:
S did not tender the goods, § 2-507(1)

S’s Reply:  I did not tender the goods because B did not “show me the money”, § 2-511(1)

B’s Defense:
S did not let me inspect the goods, § 2-513(1)

S’s Reply:  B wanted to inspect the goods in an unreasonable time, place, and manner, § 2-513(1)

S’s Reply:  B must bare the expenses of inspection

B’s Reply:  I do NOT have to pay for inspection if the goods are non-conforming

B’s Defense:
I rejected the goods (in whole or in part) because they were not perfect (in any respect, i.e. tender, goods, etc.), § 2-601(a)

S’s Reply:  You in fact accepted the goods because, § 2-606(1)

· B did an act inconsistent with my ownership of them

· B told me that the goods were conforming or that you would retain them despite their non-conformity

B’s Reply:  For accepting non-conforming goods, I am entitled to damages, § 2-714(1)

· B failed to reject the goods within a reasonable time after inspection

· B’s rejection was not in good faith, § 1-203

S’s Reply:  Although you rejected, I subsequently cured the defect & you have a duty to accept and pay for the goods, § 2-607(1)

B’s Reply:  S did have a right to cure, but I have a claim for damages caused by the non-conformity

B’s Reply:  S had no right to cure because 

· S did not tender early, § 2-508(1)

· S did not have reasonable grounds for thinking the goods would be accepted, i.e. “surprise rejection,” § 2-508(2)

B’s Defense:
I rightfully revoked acceptance, § 2-608, and have the same rights as if I rejected from the outset, § 2-608(3)




S’s Reply:  B had no right to revoke acceptance because

· The goods were NOT non-conforming

· The non-conformity did NOT substantially impair their value to B

· B did NOT reasonably assume that the non-conformity would be cured

· B did not discover the non-conformity during inspection for reasons other than  the difficulty of discovery or because of MY assurances

B’s Claim:
S failed to deliver the goods, § 2-301

S’s Defense:
B failed to tender payment for them, i.e. B failed to “show me the money”, § 2-511(1)

Specific Types of Warranties
*******Π’S CLAIM OTHER THAN BREACH OF CONTRACT*******

Π’s Claim:
Δ made an EXPRESS warranty, § 2-313(1)(a), that the goods would be X, and the goods are NOT X, because...

Δ’s Defense:
I did not make an express warranty because I did not make any affirmation of fact or promise regarding the goods

Δ’s Defense:
I merely made a statement of opinion, which is NOT an express warranty

Δ’s Defense:
I did not intend to make an express warranty, nor did Π rely on the alleged warranty ( Bad Arg



Π’s Reply:  § 2-313(1)(a) does NOT require intent nor reliance

Π’s Claim:
Δ made an IMPLIED warranty of Fitness for a Particular Purpose (FFPP), § 2-315 that the goods would be fit for my purpose, and they were not because...

Δ’s Defense:
I did NOT in any way (by words or actions) attest that the goods are fit for Π’s purpose
Π’s Claim:
Δ made an IMPLIED warranty of Merchantability, § 2-314, and the goods were NOT merchantable because 

(a) The goods would NOT pass without objection in the trade under the contract description



(b) The goods were fungible and were NOT of fair average quality within the description



(c) The goods are NOT fit for the ordinary purposes for which such goods are used


(d) The goods were NOT, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved


(e) The goods are NOT adequately contained, packaged, and labeled as the agreement may require


(f)  The goods do NOT conform to the promises or affirmations of fact made on the container or label, if any

Δ’s Defense:
I am NOT a merchant with respect to goods of that kind, § 2-314(1)

Π’s Claim:
Δ made an IMPLIED warranty of good title, § 2-312(1), that S owns the goods he is selling, but he did not in fact own them, nor was he capable of selling good title to the goods

Δ’s Defense:
I did in fact own the goods and have the capacity to sell good title to them

Π’s Claim:
Δ made some other IMPLIED warranty, § 2-314(3), that the goods would be X, and they were not X, because...

Δ’s Defense:
An implied warranty of this type does not usually arise out of course of dealings or usage of trade (E.g. Sears sale of batteries ( implied warranty that the batteries were new)

General Warranty Issues
Π’s Claim:
Δ made a(n express or implied) warranty that the goods would be X, and the goods are not X, because...

Δ’s Defense:
I did not make the warranty to Π because Π is not a person who might have been reasonably expected to use, consume or be affected by the goods, § 2-318, alternative C

Δ’s Defense:
I disclaimed the warranty in accordance with the requirements of § 2-316(1)

Π’s Reply:  The warranty is an EXPRESS warranty and cannot be disclaimed, § 2-316(1)

Π’s Reply:  The disclaimer is unconscionable in this case because..., § 2-302(1), Barco Auto Leasing v. PSI Cosmetics, Martin v. Joseph Harris
Π’s Prayer:  
I am entitled to damages equal to the value of the goods accepted and the value they would have had if they had been as warranted, plus incidental and consequential damages measured at the time and place of acceptance, § 2-714(1), (2), § 2-715(1), (2)

Damages = Value of Goods if as Warranted – Value of Goods As Is + Incidental Damages + Consequential Damages

Δ’s Reply:  Π cannot get consequential damage because it is not a “proper case,” i.e. because

· Economic loss was not reasonably foreseeable by Δ, nor did Π specifically tell Δ of loss that would occur in the case of breach of warranty, § 2-715(2)(a)

· Personal injury was not proximately caused by breach of warranty, § 2-715(2)(b)

