CONTRACTS II OUTLINE
I. INTRODUCTION

A. Ethics & Lawyering
-Can’t advise client to break law

-Must report ethics violation of another lawyer

-Should avoid court at all costs


B. Courts and Standards of Review

	Generic
	Short Hand
	Federal
	

DC

	Trial
	TC
	District
	Superior

	Appellate
	AC
	Ct. of Appeals
	Ct. of Appeals

	High
	HC
	Supreme Court
	US Ct. App. for DC


-Appeal as of Right: Don’t need a reason, can just appeal
-Standards of Review: (1) De Novo (as new)-->Questions of Law, (2) Clear Error-->Questions of fact

-AC only has access to written records, don’t retry TC; need a really big, obvious error for Clear Error, D prefer De Novo (?)


C. Contracts and Behavior
-K theory comes down to formalism v. modernism


a) Modernism better for efficiency, business (don’t have to obsess over details)

-Typically, when a court takes a modern view the business loses (See Gateway)

-If formalists had their way, it would be much harder to business (would grind to a halt) because then customers will have to sweat the details

a) Know there are protections in place, so you don’t have to get into the minutia when purchasing

-Modernism: Have legal rules conform to the way we behave, formalism is the opposite

-Substance (modernism) v. Form (formalism), the difference is key

-Everybody hates opportunists (what can I get away with)

D. Restatement and UCC
-Restatements are secondary/persuasive unless adopted by legislature

-UCC has been adopted by 49 states (MS hasn’t adopted it)

-UCC governs exchange of goods, RS governs everything that’s not goods


a) If contract is for UCC, RS could still be relevant as a non-binding source

-UCC is the ultimate modernist document (actually says it is to be liberally construed)


a) Written by Lewellyn in mid 20th C

-CISG has been adopted as a treaty, it supercedes (based on Const.) both UCC and RS for the contracts it is relevant for (international parties)


E. Swann v. Barbossa
-Predominance test here would show the case to be one for services and not goods (RS applies)

-Swann arguing for implied term in K that she should be left in town

-Elements of offer, acceptance, and consideration present here

-SoF doesn’t apply because performance can be executed within 1 yr

-RS §130 applies here for SoF because even though Pirates have to never come back and that takes a year, Swann completes performance immediately, making the bargain enforceable (RS §130(2))

-Implied term here is that Swann would be returned to land


a) A formalist would ask why didn’t she request to be returned up front?

b) Pirates would know that Swann expected to be returned (rules of interpretation and good faith)

-RS §205: Good faith requirement

-RS §204: Supplying Essential Term, seems the court would supply the term of Swann being returned because that is reasonable in the circumstances

-No integration clause here, so parol evidence could come in here like cessation of hostilities, which kidnapping her would violate

-Case closer to fraud than bad faith

-Possible excuse defenses here: age of majority question, duress (surrounded by murderous pirates but also has powerful bargaining chip, so not totally clear here)

-What would remedy be for Barbossa’s breach? Particular remedy would be to release her from his custody

II. IMPLIED OBLIGATION OF GOOD FAITH
	Locke v. Warner Bros., Inc. (Calif. Ct. App.1997) (p.470)

	Facts: Locke and Eastwood became romantically involved and live with each other for over 10 yrs until relationship deteriorated.  Locke was going to sue Eastwood but they settled, and part of the settlement was Eastwood securing a development deal between Locke and Warner.  Locke/Warner agreement had 2 basic components: (1) Locke would receive 250k for 3 yrs for non-exclusive first look deal (i.e., Warner got first look at whatever she produced) and (2) 750k pay or play deal (play by using director or just pay fee),  Eastwood had agreed to reimburse Warner for the cost of her K if Locke didn’t succeed in getting projects produced and developed.  Warner paid everything Locke was entitled to but she didn’t receive any deals, Locke contends that the deal was a sham.

-Locked filed 4 causes of action: (1) Sex discrimination, (2) Tortious breach of implied covenant of good faith, (3) Warner breach by depriving Locke of the benefit of the bargain by refusing to consider Locke’s project, and (4) Fraud (Warner entered into bargain w/ no intention of honoring it)
-Some evidence that people at Warner just wanted nothing to do w/ her (“That’s Clint’s deal” and “They aren’t going to make a movie w/ her here”)

-If Warner acted in bad faith by categorically rejecting Locke’s work and refusing to work w/ her, such conduct isn’t beyond the law, irrespective of merits of her proposals (even where discretion is based on subjectivity, this is so)

-Possible that Warner “merely went through the motions” of purporting to consider Locke’s projects

-Warner/Locke agreement didn’t give Warner express right to refrain from working w/ Locke (ala Third Story Music), rather agreement gave Warner discretion.  Implied covenant of good faith and fair dealing obligated Warner to exercise that discretion honestly and in good faith

-Fraudulent intent on part of Warner could be established here by the evidene 

-1st and 3rd causes of actions were properly dismissed, 2nd and 4th have legs, though


-As far as CA concerned, Locke has marital rights to Clint’s estate (palimony)
 -Court defines good faith: Neither party would frustrate the other party’s right to receive the benefits of the contract, i.e., have to give Locke as fair a chance as everyone else (hand her unloaded dice)

-Even if you think there’s a rationalization otherwise, when you enter into a K you must abide by its terms

-Once remanded, the Locke case settled very quickly because the evidence was substantially in favor of bad faith

-Remedy for Locke would likely have been restitution (what did she give up for Warner deal, the larger up front sum she could have gotten from Clint in palimony)

-Justification for Rooney rule was that most its players were black but had no black players, pressure building from outside rules, too many bad retreads just being hired


a) Not an affirmative action program because didn’t guarantee anyone positions

-Would be bad faith to just bring a minority candidate to go through motions for an interview (pro forma interview)

Donahue
-Another good faith case, asks whether it is applicable to employment at will


a) At will = boss can fire you at any time with or without cause

-Good faith requirement has fungible borders (expands and contracts depending on the times)

-So, just always get a K is the lesson

-Very few courts have recognized a very limited good faith requirement in at will contract


a) If you already do work someone cannot be fired as a way to not get paid

b) Some courts say you can’t invent false reasons to fire someone, even though you can be fired for no reason at all

Bayliner and Caceci
-Warranties cases

-Caceci is implied warranty common law case about home built in NY that was built very badly

-The fact that parties never discussed quality of the house doesn’t matter, it is implied that the house will be built to standard

III. AVOIDING ENFORCEMENT


A. Minority and Mental Incapacity
-Young and dumb are ways out of contracts

Dodson
-Dealt with infancy, 18 or older you have reached the age of majority

-17 yr old Dodson bought a truck with cash.  Engine blew out on the truck, Dodson takes the truck back, invokes infancy doctrine, and rescinds and voids K

-Court affirms infancy doctrine but asks if there is an exception to it 

a) Assuming that older guy was acting in good faith, kid may have to return some of the cash
Hauer
-Hauer had a brain injury. Her daughter’s boyfriend gets Hauer to put her stocks as collateral on his business loan and then bolts with the money

-Issue is whether bank can take Hauer’s stocks 


a) What did bank know of Hauer when she signed loan agreement

-Apparently bank knew/should have known Hauer had brain injury and that she couldn’t afford to lose this money (only assets she had to live off of)
RS § 12 Capacity to Contract – infant and mentally ill don’t have full legal capacity to incur contractual duties

RS § 14 Infants
RS § 15 Mental Illness or Defect

B. Duress and Undue Influence

Totem Marine (p. 540)
-Duress doesn’t just have to be “I’m in fear of death”

-Economic duress claim here, Totem had to accept D’s terms in order to not go belly up (equivalent to having a gun to your head as a corporation)

-Ks made under economic duress, rather than physical compulsion are voidable not void.  Thus, such Ks will be binding unless disaffirmed and may be expressly or implicitly ratified by the victim party

-3 Elements to economic duress: (1) wrongful or improper threat, (2) a lack of reasonable alternative (e.g., alternative sources of goods, services, and funds), and (3) actual inducement of the K by the threat

a) The threat need not be illegal in order to give rise to claim of duress

RS § 318 Delegation of Performance of Duty – threat to breach K or withhold payment must be done in bad faith (comment e)

RS § 174 When Duress by Physical Compulsion Prevents Formation of a K – conduct that is compelled by physical force is not effective assent

RS § 175 When Duress by Threat Makes a Contract Voidable – (1) If a party’s manifestation of assent is induced by an improper threat  by the other party that leaves the victim no reasonable alternative, the K is voidable by victim; (2) If a party’s manifestation of assent is induced by one who is not a party to the transaction, the K is voidable by the victim unless the other party to the transaction in good faith and w/o reason to know of the duress either gives value or relies materially on the transaction

RS § 176 When a Threat is Improper – (1)(a) what is threatened is a crime or tort, or the threat itself would be a crime or a tort if it resulted in getting property; (b) threat is criminal prosecution; (c) Threat is use of civil process and is in bad faith; (d) threat is breach of the duty of good faith and fair dealing under the K w/ recipient; (2) threat is improper if the resulting exchange is not on fair terms and fair dealing w/ recipient, and (a) threatened act would harm recipient and wouldn’t significantly benefit the party making threat; (b) effectives of threat inducing the manifestation of assent is significantly increased by prior unfair dealing bby the party making threat, or; (c) what is threatened is otherwise a use of power for illegit ends
	Odorizzi v. Bloomfield School District (Calif. Ct. App. 1966) (p.548)

	Facts: P was employed as a school teacher by D.  He was arrested for homosexual activity, and the next day he signed and delvered to his superiors a resignation letter.  In July, the criminal charges against him were dismussed and that Sept. sought to start teaching again. P claims his regisgnation was invalid b/c it was obtained through duress, fraud, mistake, and undue influence and given at a time when he lacked capacity to make a valid K.  Superintendant and Principal told him he should immediately resign, there was no time to contact a lawyer, if he didn’t resign he would be suspended and dismissed, and the proceedings would be publicized and he would be humiliated.
(1) No duress (confinement of another’s person, relatives, or property) or menace (threat of duress) so long as school officials acted in good faith

(2) No fraud either 

(3) Nor was there mistake

(4) Undue Influence is a valid claim

-Undue Influence = persuasion which tends to be coercive in nature, which overcomes the will w/o convincing the judgment

-Hallmark of such persuasion is high pressure which works on mental, moral, or emotional weakness to such an extent that it approaches boundary of coercion

-First element of undue influence: a lessened capacity of the object to make a free K


a) Here P emotionally stressed at time of resignation

-Second element of undue influence: an application of excessive strength by a dominant subject against a servient object

-Pattern of undue influence : (1) Discussion of transaction at unusual or inappropriate time, (2) consummation of the transaction in an unusual place, (3) insistent demand that the business be finished at once, (4) extreme emphasis on untoward consequences of delay, (5) the use of multiple persuaders by the dominant side against a single servient party, (6) absence of 3rd party advisers to servient party, and (7) statements that there is no time to consult financial advisers or attorneys

-No opinion on merits of case but need facts b/c undue influence seems possible
-Undue influence cases are very fact specific and are not susceptible to 12(b) like dismissals


-Case was 5yrs before the Stonewall riots, which was considered the beginning of gay rights movement

-Case was dismissed even before discovery

-See §175-76, potentially what the school is doing would be a tort (defamation)

-Duress (improper threat) probably should have survived but AC dismisses it in its analysis

-Fraud also doesn’t get past AC analysis because of procedural issue

a) Odorizzi failed to plead proper elements in his amended complaint (p.549), potentially had triable issue here

-As for constructive fraud, court finds that the relationship between teacher and school administrator was not confidential (Prof. believes under the circumstances where the administrators came to Odorizzi’s house, you could find confidential relationship)

-Court also dismisses mistake

-Had the court not subsumed Odorizzi’s diminished capacity claim under undue influence would this claim have held water?


a) Potentially, because the administrators knew that Odorizzi was under tremendous s
stress (similar to Hauer case discussed last week)

RS § 177 Undue Influence – Persuasion of a dominated party; K is only voidable if undue influence exerted by one who is not a party to K, K only voidable if the non-victim party gives values or relies materially on the K in good faith and w/o reason to know of undue influence
-Are duress and undue influence mutually inclusive? No, look at Totem Marine where you had duress but no undue influence.  But can you have undue influence without duress? Yes, consider a fiduciary relationship where someone you trust misleads you; even without fiduciary relationship, any time there is a superior subordinate relationship that can occur (servient party isn’t weakened but is just highly persuaded by superior)

-Remember, these are all equitable doctrines and are to be used sparingly


C. Misrepresentation and Nondisclosure

-Under modern law, victim of misrep. may have a choice between two significant avenues of redress: a tort action for damages or a right to avoid the enforceability of the K by way of rescission (return of the parties to the status quo ante)


a) Sometimes rescission will be unavailable

RS § 164 Misrep. makes a K Voidable – (1) If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying, the K is voidable by the recipient

	Syester v. Banta (IA SC 1965) (p.557)

	Facts:  P is lonely elderly widow.  Ds own Des Moines Arthur Murray Dance Studio and sell lessons.  First went to studio in 1954.  By May of 1955 D sold P 3222 hours of lessons which she paid 21k for and total she spent 33k for 4057 hours of instruction.  Included in course offering were lifetime memberships, she bought 3 of them.  P was promised that she would become a professional dancer (despite being 68).  Ds were all schooled in high pressure sales tactics (e.g., how to prevent a prospect from consulting X, Y, and Z).  P was given medals for dancing in one yr that usually take years and years to obtain.  P was sold gold star dancing course but instructor had no idea how to teach it.  Testimony that P never improved as dancer just had a crush on one instructor, Mr. Carey.  P was knowingly overcharged.  Mr. Carey was fired so P stop going and planned to sue, so D called Carey and told him he could have his job back if he could convince P to not sue.  
-Action here was finally brought for fraud and misrep.

-Evidence was such that jury could find that there was such a concerted effort, lacking in propriety, to obtain the releases to suit that P signed when Carey came back as to constitute fraudulent overreaching

-This case is very fact intensive with minimal legal analysis that boils down to “you can’t lie”


-At first glance, the case looks great.  But if you’re representing a future Banta, you can say your client did some bad stuff but did nothing like the scum bag Banta, and since we are dealing with an equitable doctrine that is to be used sparingly…
-Syester purchased over 4k hours of dance instruction used over 1k.  Only a couple hundred of those hours did her any good, though, according to Carey

-One possible view is that Syester was spending money on Jiggolo time and she knew what she was doing

-But looking at the releases makes her a more sympathetic figure.  Syester even signed a note releasing her claims that said she owed the dance studio 4k!!

- If Syester was lied to or misrepresented to in signing those releases then they are voidable

-Benefit of the bargain vs. Out of pocket damages---> value Syester received from the deal v. what she paid for and what she actually received

RS § 159 Misrep. Defined – an assertion that’s not in accord w/ facts
RS § 162 When Misrep. is Fraudulent or Material – defines fraudulent

RS § 168 Reliance on Assertions of Opinion – (1) defines when an assertion is an opinion

RS § 169 When Reliance on an Assertion of Opinion is not Justified – statement of opinion may be actionable if the one giving the opinion (a) stands in relationship of trust or confidence to recipient (fiduciary), (b) is an expert on matters covered by opinion, and (c) renders the opinion to one who is peculiarly susceptible to misrep. (Syester)
	 Hill (buyer) v. Jones (seller) (AZ Ct. App. 1986) (p.567)

	Facts: Hills noticed a ripple in the floor when touring Jones’ house, Jones’ said it was just water damage.  Termite inspection report stated there was no visible evidence of infestation.  After moving into house, Hills discovered there was a termite problem and it would be expensive to pay for.  When Jones purchased the house, received 2 termite guarantees that provided for semi-annual inspections and annual treatments.  On 2 occasions during Jones’ ownership of the house, neighbor noticed streamers of termites.  Jones made no mention of this stuff to Hills nor did they mention it to the termite inspector.  Hills admitted they weren’t trying to find problems with the house and only asked one question about floor ripple.
-Integration clause here doesn’t excuse fraud

-A duty to disclose does exist regarding material facts based on RS § 161

-A seller of a residential property must advise the buyer of material facts within his knowledge pertaining to the value of the property (adopt Fla. rule)

-Termite damage is significant enough to count as such a material fact


-Court says integration clause can be meaningful but not if protecting a party from the consequences of its own fraud; won’t exclude the evidence needed to prove the fraud on the basis of integration clause

-Under the old strict caveat emptor rule, this would be an easy case

-Difference between sins of omission and sins of commission (RS §161)


a) Modern K law doesn’t let you get away with “gotchas”


b) Have a duty not to change subject when asked about it (See footnote 3 on p.571)
-Duty to speak raises 2 inquiries: (1) Is there duty to disclose material facts in the first place and (2) Is termite damage material


a) Honesty in business dealing more important than K finality

-Court explicitly mentions §161, which pretty much means the court adopted it

RS § 160 Action = Assertion (Concealment) – Action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact doesn’t exist
RS § 161 When Non-disclosure is Equivalent to an Assertion – when nondisclosure is used to prevent previous assertion from being a misrep. or fraudulent, where other person is entitled to know fact b/c of relation of trust and confidence, and where nondisclosure would correct a mistake of the other party as to a basic assumption
RS § 173 When Abuse of a Fiduciary Relation Makes a K Voidable – K is voidable unless it is on fair terms and all parties manifest assent w/ full understanding of their legal rights and of all relevant facts (context of fiduciary relationship)
	Park 100 Investors, Inc. v. Kartes (IN Ct. App. 1995) (p.580)

	Facts: Kartes owned a video store in Indianapolis and needed more space.  Scannell was a representative of Park 100 industrial complex and discussed a lease w/ Kartes.  Kaplan worked for Kartes and dealt w/ Scannell.  Lease between the 2 didn’t include any personal guaranty and that was never mentioned during their discussions.  Lease was signed and agreed to.  The evening before Kartes was suppose to move into new offices, Scannell showed up at 5pm and told Kartes he had lease papers for them to sign.  Kartes were enroute to their daughter’s wedding rehearsal, but Scannell said that this couldn’t wait.  Kartes called Kaplan to make sure document had been approved, after the call Kartes signed document but wasn’t a lease was a personal guaranty.  Years later Kartes learn of personal guaranty and immediately disavowed it, then sold interest in company then who couldn’t pay rent, which Park 100 now seeks to collect.
-IN elements of actual fraud: (1) Material misrep. of past or existing fact by the party to be charged, which (2) was false, (3) was made w/ knowledge or in reckless ignorance of the falsity, (4) was relied upon by the complaining party, and (5) proximately caused the complaining party injury

-Scannell’s actions rise to that of fraud and Kartes used ordinary care and diligence to guard against that (called Kaplan)


-The corporate firm exists to get rid of personal guarantees, protect the individual

-Court here applies the right standard of review but describes it in a weird way (p.581)

a) 2 tiered test-->do findings support the judgment (de novo review) and whether findings of fact are clearly erroneous
-2 things Scannell did that satisfied the court that there was a misrepresentation: (1) Misidentifying the lease and (2) Saying KVC couldn’t move in until the papers were signed

-On appeal Park 100, claims that Karteses should not have relied upon Mr. Scannell as they were experienced business people, if true that would knock out fourth element of actual fraud


a) Park 100 contends that Karteses should have read all of the papers

-Sarcastic argument of Park 100--> You weren’t diligent enough to realize you were being cheated

-Court is not persuaded, not modernism v. formalism here; formalism never accepted fraud

RS § 166 Misrep. as to a Writing Justifies Reformation – If assent obtained by fraud/misrep. as to the contents of a writing, the court may reform writing to express true terms


D. UNCONSCIONABILITY
UCC § 2-302 Unconscionability – Court at discretion when it finds unconscionability to enforce parts of K that aren’t unconscionable or just remove unconscionable part

RS § 208 Unconscionability – If unconscionable, court can refuse to enforce K or may enforce remainder of K w/o unconscionable term
	Williams v. Walker-Thomas Furniture Co. (DC Cir. Appeals 1965) (p.586)

	Facts: Waker-Thomas (WT) operates a DC furniture store.  Williams et al purchased household items from the store.  Terms of each purchase were contained in a printed form K which set forth the terms of each purchase and purported to lease the items for stipulated monthly rent.  K stated that title would remain in WT until total of all monthly payments equal value of item.  In the event of any monthly payment default, WT could repossess item.  K also kept a balance due on every item purchased until balance due on all items, whenever purchased, was liquidated.  Could repossess all previously purchased items based on debt of one.  These people defaulted on 1 item and WT sought to repossess everything they had ever purchased.  
-Hold that where the element of unconscionability is present at time a k is made, K shouldn’t be enforced

a) Unconscionability has generally been recognized to include an absence of meaningful choise on the part of 1 of the parties together ww/ K terms which are unreasonably favorable to the other party

-Disparity of bargaining power here troubling; hardly likely that consent was given to these ridiculous terms

-Cases must be remanded to TC to establish findings of unconscionability

Dissent (Danaher)

-Freedom of K has always been respected 

-Many of these business have to take significant chances on lending this stuff, may not if they can’t repossess like WT (and this stuff could be necessary things for poor people)


-The provision in the K doesn’t make clear the default policy; the court distills what it actually implies-->more than a rather obscure provision
-Case is one of first impression, so court points US SC and UCC to show that unconscionabilty is recognized in the District

-Holding is that unconscionability is part of DC law, the rest of the holding is putting substance to what unconscionability means


a) 2 part test of procedural and substantive unconscionability

-Most courts hold that you need both for unconscionability but the more of one you have the less of the other you need (sliding scale)


a) No bad deal if the procedure is perfect, possible somebody would accept this deal

-Procedural Unconscionability: Obscurity of the writing itself, customers didn’t have copies of the K

-Substanive Unconscionability: Terms themselves are unreasonably favorable to WT, people paid thousands for nothing-->they lost it all

-Epstein a neo-formalist, surprising he is not so anti-unconscionability 


a) Argument of efficiency

b) Empower a court to make judgment calls if evidence of coercive behavior isn’t strong enough but unconscionability might be

-Hillman prefers duress, fraud, etc because have clearer standards and limit application to cases that are truly shocking

Batsakis

-Procedural Unconscionability-->not in a position of equal bargaining

-Substantive Unconscionability-->Terms grossly unfair, paying a lot of money for less money

-Terms here did not comport with reality; woman did not get what she bargained for, got much less

-Batsakis is good example of why you need both procedural and substantive unconscionability


a) Case where you need some more information b/c not clear

-Procedural aspect looks really bad for Batsakis, made her sit down and write K that he dictated to her
1. ARBITRATION
-Originally judges dislike infringement of arbitration on their turf, but came to be seen as good way to control dockets

-Arbitrators have a lot more latitude in dealing with situations

-In theory, arbitration was suppose to reduce costs; cut down on the high costs of litigation

-In commercial settings, arbitrator can just be a businessman; often time ex judges


a) Each side given a list of potential arbitrators and can knock em out

-Repeat players have huge advantage in arbitration

-If you’re an arbitrator, you get paid for how many times chosen, so you want to please repeat players, which means arbitrations is skewed in favor of the big guy

-Arbitration is mere judgment, no written opinions to prevent decisions from being overturned.  Great finality in judgments, a reason why people want to get out of it

-Class actions are usually prohibited by arbitration

-No pretrial discovery, no rules of evidence

-Arbitration contracts can limit the potential remedies

-Prevents decisional law from advancing (judicial administrative view); locks law in place

-Weaker party gets screwed by arbitration

	Higgins v. Superior Ct. of LA County (Calif. Ct. Appeal) (p.599)

	Facts: Higginses were 5 siblings whose parents died and moved in with Leomitis.  The group was selected to appear on ABC’s Extreme Home Makeover.  ABC gave them a 24 page single spaced and 72 numbered paragraph Agreement and Release.  Arbitration provision in the K stated that any disputes would be settled by binding arbitration not subject to appeal.  Nothing brought reader’s attention to arbitration provision nor was there any space to sign by the provision, as there were at other parts in the K.  Release also contained a provision requiring arbitration.  
Producers met w/ Leomitis but never with Higginses.  Leomitis gave documents to the Higginses, told them to flip through and sign.  Higginses signed it in 5 or 10 minutes.  After show first broadcast, Leomitis kicked the Higginses out of the house.  Higginses contacted producers who say they couldn’t help and ABC rebroadcast the program.  In suit, TV Ds pointed to arbitration provision and demanded that pursuant to the Federal Arbitration Act (FAA).  TC said that when a party seeks to avoid application of arbitration provision as unenforceable under the FAA, the arbitrator and not a court must consider the claim.  
-In inquiries of unconscionability begin w/ seeing if whether agreement is a K of adhesion 
a) K of Adhesion: A standardized K that is imposed and drafted by the party of superior bargaining strength ad relegates to the other party only the opportunity to adhere to the K or reject it
-Established rule that a court need not enforce an adhesion K that is unconscionable

-Unconscionability has both a procedural and substantive element, the former focusing on “oppression” or “surprise” due to unequal bargaining power, the latter on “overly harsh” or “one-sided” results
-Prevailing view is that both procedural and substantive unconscionability need to be present in order for a court to exercise its discretion to refuse to enforce a K or clause under the doctrine of unconscionability, but don’t need to be present in the same degree
-Under FAA, court may not consider a claim that an arbitration provision is unenforceable if it is a subterfuge for a challenge to the entire agreement (in which the arbitration clause is only a part) is unconscionable


a) Otherwise would go to arbitrator

-Disagree w/ TC, Higginses argument directed at just arbitration provision not the whole agreement (said that provision was not distinguished, misidentified w/ caption of ‘miscellaneous’, no font/color/capital letter changes, no separate waiver notice)

-Just because a party reads an agreement doesn’t mean that it is barred from claiming unconscionability

-Court finds arbitration provision to be unconscionable

(1) Agreement was adhesive--->K drafted by Ds, it was a standardized K, and Ds had far more bargaining power, and in this case K presented on a take it or leave it basis

(2) Procedural Unconscionability---->focuses on factors of surprise and oppression, here Ds knew Higginses were vulnerable, no effort made to highlight arbitration provision

a) Language advising parties to read agreement and that signing it acknowledges reading it doesn’t defeat an otherwise strong showing of unconscionability

(3) Substantive Unconscionability----> terms that are unfairly one-sided, only Higginses had to submit to arbitration, only Ds could seek appellate review, costs of arbitration borne by both parties (those costs would be prohibitive for Higginses)
-Order compelling arbitration vacated


-Strong policy favoring the enforceability of written arbitration agreements

-The adhesive nature of a K is not a threshold to unconscionability (See Batsakis)
-ABC is a D b/c they re-aired the program after they knew boys had been kicked out, see page 602 for claims against ABC

-What is the source of unconscionability in Calif? Calif. Has adopted conscionability by statute, footnote 8 on p. 604 (almost verbatim RS §208)

-No per se rule that K of adhesion is procedurally unconscionable

-If you take Higgins to the end, you will be bolding the entire K and having signature and initials everywhere

-Seems like much arbitration by itself is unfair, is arbitration in general unconscionable

a) Fix the problems with arbitration and then you’ve turned it into litigation; fixing the problems to arbitration puts you back to where you start (ABC loves to arbitrate to force them to do the same for their claims is no sweat off their back)

-If there were no unconscionabiltiy in Calif., could Higgins still bring a claim? Some of them were minors; undue influence by the Leomitis; 

-Higgins either want their own house or money; one possible remedy is ordering specific performance from the Leomitis

-K was, if you aid us (Leomitis) in getting us a new house from ABC, we will aid you (Higgins) by letting you live in the house-->Essential K of the case

-Strong default for just paying money and against specific performance

-Higgins is the binding case, Adler is not 

-Must be challenging arbitration clause not the whole K
-Reasonable expectation doctrine and unconscionability overlap
-One K in Superbad was exchanging $ to buy booze

	Adler v. Fred Lind Manor (SC of Wash) (p.610)

	Facts: Greg Adler immigrated from Poland to us in 1990.  Alder began work for FLM in 1992, then in 1995 new management took over FLM and required all employees to sign an arbitration agreement; Adler signed the agreement.  Adler was injured at work multiple times and ended up being fired in 6/2002.  10/02 Adler files complaint with the EEOC alleging disability, age, and civil rights violations.  FLM responds he was fired for other things (harassment, poor performance) makes no mention of arbitration.  2/03, Adler’s claim dismissed by EEOC.  5/03 Adler filed a complaint in court alleging discrimination; FLM responded in 8/2003 compelling arbitration; Adler said he didn’t understand agreement, wasn’t given a copy of it (disputed), and it was unconscionable.TC compelled arbitration w/o a hearing.

-Reject Alder’s claim that WLAD (laws against discrimination) entitles him to judicial forum

-Procedural Unconscionability: lack of meaningful choice based on: (1) manner K was entered, (2) reasonable opportunity to understand terms, (3) important terms hidden in K

-AZ SC has held that don’t need procedural to have substantive unconscionability, WA agrees

-So substantive unconscionability alone can render a K unenforceable

-Procedural in the instant case: Adhesion K? Yes. Unequal bargaining power alone doesn’t make something procedurally unconscionable; meaningful choice is key.  Adler says he had to sign or be fired and his own financial situation made him sign it (FLM disputes both)

-Adler admits to pondering the K for 1 week; Arbitration agreement was clearly labeled 

-Both sides offer wildly different versions, need more facts

-Substantive Unconscionability: Adler contends it was unilateral, fee splitting unfair, and 180 day time limitation unfair

-Not unilateral b/c text says that both sides have to go through it

-Adler should have opportunity to show his financial situation to determine if fee splitting unfair

-Finds the attorney’s fee provision to be unconscionable b/c it says that each side must pay for their own w/o possibility of recovery, thus party with more resources favored
-Finds 180 day limitation on brining a claim to be unconscionable, as well

-Court decides to sever unconscionable provisions rather than void K, RS §208

-If Adler voluntarily gave away jury trial rights, no problemo, if on remand found he was threatened then there is a problem
-FLM did not waive arbitration rights by waiting to compel


-Party opposing arbitration bears burden of showing that the agreement is not enforceable
-EEOC’s dismissal should not prejudice view of the case; has limited staff and budget but can only go after broad sweeping issues that will affect a lot of people

-WA SC says WALD is preempted by FAA, so no judicial forum must arbitrate (federal issue)

-Enough to just have substantive unconscionability (minority rule); based on comment of RS §208

a) Prof. doesn’t think RS quote in judgment in line with their holding here; should’ve recited comment c rather than e

b) Does it matter? Sides will just conform arguments to make them either substantive or procedural to show unconscionability; so distinction between substantive and procedural helpful, but artificial-->If court is really offended, they will figure out a way

-Court presumes it was take it or leave it basis of arbitration agreement, seems inconsistent with Court’s later discussion if he had meaningful choice, already said it was take it or leave it K

-Key issue here is meaningful choice (procedural unconscionability)

a) Adler argued was under threat of firing when he signed the agreement; FLM contends he had week to review, arbitration agreement was obvious, and disputes that he’d be fired if he didn’t sign it

-Substantive Unconscionability


a) Attorneys fees provision is unconscionable b/c may limit claims brought

b) 180 day limitation is unconscionable, as well (not /c it was negotiated for but b/c it sooo short a time frame and begins counting when the event that first gives rise to dispute occurs); would also preclude from going through EEOC and state version of that

RS § 208: Allows for unconscionable terms to be severed and rest of K to be enforced


E. PUBLIC POLICY
-No longer about contract misconduct, these can be legitimate contracts

-For example, contracts regarding slavery could be entirely correct but against public policy

-Certain values society wants to express cannot be determined by the market place


a) Some things are more important than the freedom to contract, See RS §178, 179

-Public Policy can get confusing quickly, look at alcohol for example (legal to drink, illegal to drink and drive)

-Court will only invalidate if they have clear strong basis for public policy

RS § 178 Term Unenforceable on Grounds of Public Policy: Weight the term  against public interest by taking account of parties’ justified expectations, forfeiture that would result if enforcement denied, public interest in enforcement of a term, strength of policy based on legislation or judicial decisions, likelihood that refusal to enforce will further that policy, seriousness and deliberateness of any misconduct , and the directness of the connection b/w misconduct and term

RS § 179 Bases of Public Policies Against Enforcement: Public policy against enforcement can be derived from legislation and need to protect some aspect of the public welfare (e.g., restraint of trade)
	Valley Medical Specialists v. Farber (SC of AZ 1999) (p.633)

	Facts:  VMS hired Farber in 1985.  In 1991 his new employment agreement had a restrictive covenant and in 1994 Farber left the practice.  Restrictive covenant stated that he couldn’t request patients stop going to VMS, work for a competitor, disclose patient names to another employer, or care for former patients.  The covenant was to last for 3 years after termination and was binding on a geographic area of a 5 mile radius of any VMS location.
-TC found covenant unreasonable b/c it was too broad: anything over 6 months was too long, geographic area was too large (235 square miles), and covenant did not provide an exception for emergency medical aid and wasn’t limited to pulmonology

-AC reversed, concluding that a modified covenant was reasonable, just had to allow Farber to practice emergency medicine (Severability)

-RS § 188 Ancillary Restraints on Competition: Promise to refrain from competition is unreasonable in restraint of trade if the restraint is greater than is needed to protect promisee’s legit interest, promisee’s need is outweighed by hardship to promisor and likely injury to public

-Legit purpose of post-employment restraints is to prevent competitive use, for a time, of information or relationships which pertain peculiarly to the employer and which the employee acquired in course of employment

-American Medical Assoc. has consistently taken position that non-competition agreements between physicians impact negatively on patient care

-K here is more like employer-employee than that of a sale of business (favors Farber)
-Restrictive covenant on medical context strictly construed in favor of professional mobility and access to medical care and facilities, discourage by the AMA

-Each agreement will be strictly construed for reasonableness (fact intensive inquiry)

-Again, Farber banned from practicing all medicine (distinguishes this from precedent)
-Farber didn’t learn his skill from VMS

-3yr duration is unreasonable and the restraint should’ve been limited to Farber’s specialty

-Geographic range unreasonable b/c makes it too difficult for Farber’s patients to see him

-Severance/Blue Pencil Rule: eliminating grammatically severable, unreasonable provisions

-While can do that, not appropriate here b/c severability not clear from the K itself, so court just can’t create new agreement for parties to uphold K

-Would give employers incentive to create ominous covenants

-Cannot enforce b/c of public policy


-Law disfavors restrictive covenants but allows people to self protect to a certain level


a) No per se non compete rule on doctors

b) ABA bars these types of non-compete clauses for lawyers

-Judges take background of law and apply it to medicine

-Decide to apply a test of reasonableness

-In terrorem effect of blue pencil rule is that employers will make overly harsh restrictive covenants to intimidate employees (p.642)


a) So if you write a non-compete to broadly, you risk not having a non-compete at all

-Farber doesn’t have to show he was duped, misled or anything; can get benefits of his K and breach (opportunism) so long as what he breaches would violate public policy
-RS § 187: Non-Ancillary Restraints on Competition: A promise to refrain from competition that imposes a restraint that’s not ancillary to an otherwise valid transaction or relationship is unreasonably in restraint of trade (e.g. agreement b/w competitors to fix prices) (i.e., The point of the agreement cannot be to restrain trade)
-RS § 184 When Rest of Agreement is Enforceable: should take a flexible approach which allows reduction of the effect or scope of a clause to make it reasonable (should only do this when there’s no evidence of overreaching or bad faith by the promisee)

	R.R. v. M.H. & Another (MA SC 1998) (p.647)

	Facts: Baby born 8/15/97, D mother and P father are biological parents.  Wife of P father infertile; in 9/96 couple enters into an agreement w/ NESPA.  Mother D responded to NESPA ad b/c wanted make money and help infertile couple.  NESPA psychologists meets w/ interested parties advises D to seek counsel-->psychologist had favorable findings on D mother.  Agreement did not terminate D mother’s parental rights but did say if she attempted to obtain custody or visitation, she would forfeit her rights under the agreement and would have to reimburse the father.  Agreement was for 10k and gave mother some contact w/ child after birth.  The father paid about 3k+ when mother decided to renege on deal, sent back one 3500 check.  After this and birth of child, father files suit alleging breach of K, requesting declaration of rights under surrogacy agreement, and seeking to establish paternity.  TC ordered mother to give child to father based on merits of K claim and best interests of child; mother was granted frequent visitation rights. 

Other jurisdictions: -Run the gamut from all are unenforceable to enforceable under certain circumstances to no money can be involved

-NJ’s Matter of Baby M

a) Invalidated a compensated surrogacy agreement b/c it conflicted with law and PP 


b) Mother gave up all parental rights here

Analysis: -Never dealt with surrogate motherhood, only fatherhood which is different b/c it is anonymous

-Adoptive parents may pay for pregnancy expenses but cannot pay the woman

-Here paying for more than just services of gestation b/c mother agreed to surrender custody of child

a) Mother’s agreement to surrender custody for $$ should be given no effect in deciding custody of child

-Mother’s purported consent to custody in agreement is ineffective b/c no such consent should be recognized unless given on or after the 4th day of birth

-Must eliminate any financial reward to surrogate to make sure economic pressure will not cause a woman to do something she doesn’t want to, especially economically vulnerable women

-Since this surrogacy agreement was for $$, won’t be enforced on PP grounds

-Under no circumstances can father and mother make a binding best interests of child determination by private agreement

-Pre-conception judicially enforced agreement may be better (NH,VA)

-No apparent unconscionability


-Court decides M.H. (gestator) is the mother

-Both sides lawyered up on this, so that is good

-Baby M contract said that mother gave up all parental rights, that was invalidated


a) Still gives custody to the family who bought baby b/c of best-interests-of-child

-Because R.R. has to pay when she hands over the baby, the Baby M problem has not been solved; not just about compensating for child bearing services

-Want to avoid baby sales, very big on the PP issue scale

-These contracts still persist, why?

a) Conditions where an enforceable surrogacy K could be created: no compensation paid beyond pregnancy-related expenses and if the mother isn’t bound by her consent to the father’s custody of the child unless she consents after a suitable period has passed following the child’s birth (other conditions to consider on p.653)

-You can’t buy babies, can just enter into an agreement to have chance to buy baby (an option K)

a) Must have good faith in K, can’t just want to get pregnant and keep it w/ no intention of considering handing the baby over

-Best-interests-of-the-child is what determines who will have custody when the surrogacy agreement fails


a) Won’t get $$ back but could get child b/c of this doctrine

-In Johnson (Calif. case, p.656), the court just goes with genetics and not the gestator (reduced to an oven) to do otherwise would be to treat women unequally (saying they can’t freely K on their own)


a) The only chick on SC disagrees and wants RS §191 applied (best-interests)
-Economic (Posner) and feminist arguments support allowing freedom of K here

-Under doctrine of in pari delicto, if both parties willfully engage in wrongful conduct, the courts usually take position that parties should be left where court finds them
RS § 189 Promise in Restraint of Marriage: promise unenforceable on PP grounds if it’s unreasonably in restraint of marriage
RS § 190 Promise Detrimental Marital Relationship

RS § 191 Promise Affecting Custody: Promise affecting the right of custody of a minor child is unenforceable on grounds of PP unless the disposition as to custody is consistent w/ best interest of the child

RS § 197 Restitution Generally Unavailable: a party has no claim in restitution for performance that he has rendered under or in return for a promise that is unenforceable on grounds of PP unless denial of restitution would cause disproportionate forfeiture
IV. JUSTIFICATION FOR NONPERFORMANCE: MISTAKE, CHANGED CIRCUMSTANCES, AND CONTRACTUAL MODIFICATIONS


A. MISTAKE

	Lenawee County Brd. Health v. Messerly (MI SC 1982) (p.664)

	Facts: Pickles purchased property from Messerlys.  Shortly after transaction, Lenawee condemned the property b/c of a defective sewage system.  Messerlys bought the property from Bloom, who had installed a septic tank on the property w/o a permit and in violation of the health code.  Pickles later purchased the property from the Messerlys for 25gs w/ a clause in the K stating that “Purchaser has examined this property and agrees to accept same in its present condition.  There are no other or additional written oral understandings.”  Just 5 days later Pickels discovered raw sewage coming out of the ground and the inadequacy of the system was soon detected.  TC ruled against Pickles b/c there was no fraud or misrepresentation, as none of the parties knew of Mr. Bloom’s earlier transgression or of the septic problem until Pickles did.  AC found that there was mutual mistake but it went to basic element of K and not a collateral one, so grants rescission
RS § 151 Mistake Defined: A belief that isn’t in accord w/ the facts

a) The erroneous belief of 1 or both of parties must relate to a fact in existence at the time the K is executed

b) By definition, a mistake can’t be discovered until after the K

-When parties entered into the K, they were laboring under a mutual mistake of fact regarding septic tank

-A K may be rescinded b/c of a mutual misapprehension of the parties, but this remedy is granted only in the sound discretion of the court

-Approach should be case-by-case, whereby rescission is indicated when the mistaken belief relates to a basic assumption of the parties upon which the K is made and which materially affects the agreed performances of the parties; See RS § 152 When Mistake of Both Parties Makes a K Voidable
-Reverse AC b/c equity doesn’t justify the remedy sought by the Pickles

-In cases of mistake by two equally innocent parties, we are required to determine which blameless party should assume the loss resulting from the misapprehension they shared.  Normally that can only be done by drawing upon our own notions of what is reasonable and just under all the surrounding circumstances

-Equity suggests that in this case, the risk should be allocated to the purchasers

-RS § 154 When a Party Bears the Risk of a Mistake: the risk is allocated to him by agreement

a) See facts and “As Is” provision, indication that parties thought risk should lie w/ purchaser


-Statute of limitations against Mr. Bloom has run, so he is off the hook
-The cost of repairing the property would be too much

a) Can’t have people on the property while fixing the septic tank plus don’t have the necessary land around the house to put in an affordable septic system
-Court adopts restatement language and finds that the mistake was material, the question then becomes whether rescission would be equitable

a) Go to RS §154 and looks when a party bears the risk of a mistake, hinges on “As Is” clause

-If not reasonable for Pickles to inspect septic tank, what reason for having the “as is” clause, especially considering it was an investment property

-Other side may argue that the court is reading too much into the as is clause

a) Pickles are not saying they didn’t sign the as is clause but are disputing the ramifications for what it could mean.  But what would it mean then?

b) Argue it would just apply to reasonably discoverable problems, but that depends on where you are

-Prof. thinks court should remand for further factual findings; how much inspection was there, how obvious was the septic tank problem, etc
-In  Lenawee, the court went wrong in reading the significance of an As Is clause but other than that it was fine

-If take the least cost avoider approach, seller in Lenawee should have paid

-Other decisions deny such conclusive effect to “as is” provisions

-Another form of assumption of risk is based on a party’s conscious ignorance of all relevant facts before entering an agreement (RS § 154(b))

-When the mutual mistake consists of the failure of the written K to state accurately the actual agreement of the parties, reformation of the K to express the parties’ mutual intent is the normal remedy

-Relief available for mutual mistake is ordinarily rescission, along w/ any restitution that may appear appropriate (this is an equitable remedy, so greater judicial discretion)

	Wil-Fred’s, Inc. v. Metropolitan Sanitary District (Ill. AC 1978) (p.674)

	Facts: WF submitted a sealed bid and 100k security deposit, and WF was the low bidder but attempted to withdrawal.  Sanitary District rejected the request and stated that the K would be awarded to WF.  TC granted rescission to WF, Sanitary District appeals.  K was for the rehab of sand drying beds.  WF’s bid was 882k, the next lowest bid was over 1 million.  Just 2 days after submitting bid, WF’s telegrammed Sanitary District telling them it had to pull out.  Upon learning how much under its bid was, WF asked its excavating sub-contractor (sub), Ciaglo,  to review its figures.  The next day Ciaglo informed WF that there had been a substantial error in bid, and would have to withdraw or else face bankruptcy.  In the past Ciaglo had been accurate and reliable.  After explaining this to Sanitary District, it replied weeks later w/ a letter saying that justification wasn’t good enough for withdrawal.  WF has an excellent bid track record and loss of 100k would greatly damage the company and wanted to protect Ciaglo who face certain disaster.  Ciaglo notes that District screwed up in advertisement regarding pipe strength and that lead to under bidding.  Principal issue is whether WF can obtain a rescission of K w/ District b/c of its unilateral mistake.  
-WF argues mistake was material to K and this was directly caused by District’s misleading specifications and that District didn’t alter its position in reliance upon erroneous bid b/c WF promptly notified them; WF says it would be unconscionable to enforce this

-Williston: unilateral mistake may afford ground for rescission where there’s a material mistake and such mistake is so palpable that the party not in error will be put on notice of its existence

-Ill. requirements for rescission: that the mistake relate to a material feature of the K; that it occurred notwithstanding the exercise of reasonable care; that it is of such grave consequence that enforcement of K would be unconscionable; and that the other party can be placed in status quo
-Evident that deprivation will constitute substantial hardship
-District notified promptly by WF and not damaged seriously by withdrawal 

-Look at two companies and good track record, find that WF was justified in relying on sub’s quote

-Question of due care is factual and to be determined by TC, record supports TC’s finding here

-Sizable discrepancy in bids should’ve placed District on notice about bid error

-Rescission decision affirmed


-RS § 153 When Mistake of 1 Party Makes a K Voidable: requires that the mistake be such tat enforcement of K would be unconscionable or that other party either have reason to know of, or be responsible for causing the mistake (unconscionable seems to mean merely severe enough to cause substantial harm
-Unilateral stake doesn’t have to be non-negligent but many courts have said so tendency to relax this requirement when enforcement would be devastating or severely injurious

-RS § 157 Effect of Fault of Party Seeking Relief: negates any requirement that mistaken party be non-negligent, requiring only that its conduct not fall below the level of good faith and fair dealing

-Huge power disparity between companies, Chicago v. some general contractor

-Wil-fred not only acted within two days to withdraw but used the fastest medium possible, telegram

-Obvious thing would be for Wil-Fred to impleade Ciaglo but Ciaglo does good business for Wil-Fred and it would put him out of business

-Four prongs of mistake doctrine: (1) Materiality; (2) Reasonable Care; (3) Unconscionability; (4) No Reliance Harm


(1) Materiality---> 17% of total bid


(2) Reasonable Care--->Both companies are well respected and have good track records


(3) Unconscionability----> Substantive Uncons., would cause grave harm to 1 party


(4) No Reliance Harm---->Timely notification to District early on
-Based on RS §153, don’t need everything from Ill. court test to grant recission

-Here Ill. offers its rule and it fits within §153

-Rescission will be permitted for clerical errors or other mistakes of a fact but not for mistakes of judgment 
B. CHANGED CIRCUMSTANCES: IMPOSSIBILITY, IMPRACTICABILITY, AND FRUSTRATION
RS § 261 Discharge by Supervening Impracticability: a party’s performance is made impracticable w/o his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the K was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary
RS § 262 Death or Incapacity of Person Necessary for Performance: If the existence of a particular person is necessary for the performance of a duty, his death or such incapacity as makes performance impracticable is an event the non-occurrence of which was a basic assumption on which the K was made
RS § 263 Destruction, Deterioration, or Failure to Come Into Existence of Thing Necessary for Performance: If the existence of a specific thing is necessary for the performance of a duty, its failure to come into existence, destruction, or such deterioration as makes performance impracticable is an event the non-occurrence of which was a basic assumption on which the K was made

RS § 264 Prevent by Governmental Regulation or Order: If the performance of a duty is made impracticable by having to comply w/ a domestic or foreign governmental regulation or order, that regulation or order is an event the non-occurrence of which was a basic assumption which the K was made

RS § 265 Discharge by Supervening Frustration: Where, after K is made, a party’s principal purpose is substantially frustrated w/o his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the K was made, his remaining duties to render the performance are discharged, unless the language or the circumstances indicate the contrary
RS § 266 Existing Impracticability or Frustration: (See Provision)
UCC § 2-613 Casualty to Identified Goods: Where K requires for its performance goods identified when the K is made, and the goods suffer casualty w/o fault of either party before the risk of loss passes to the buyer, or in a proper case under a no arrival, no sale term then (1) if the loss is total K is avoided; and (2) if loss partial buyer may demand inspection and at his option, either treat the K as avoided or accept the goods w/ due allowance from the K price for the deterioration or deficiency in quantity but w/o further rights against seller

UCC § 2-615 Excuse by Failure of Presupposed Conditions: (See Provision)

-Taylor v. Caldwell (p.685), see RS § 262, 263 and UCC § 2-613

-The doctrine of excuse for impossibility required for its application a showing of literal impossibility – thing promised couldn’t be performed at all

-Krell (renting room to watch king) is considered frustration of purpose
-Impossibility (RS §§ 262, 263, and 264), impracticability (§§261, 266), and frustration (§265, 266); UCC for impossibility (§2-613), impracticability (§§ 2-615, 2-616)
	Karl Wendt Farm Equipment Co. v. International Harvester (6th Cir., 1991) (p.687)

	Facts: Fall of 1974,Wendt and IH entered into dealer sales and service agreement in Marlette, MI, establishing Wendt as a dealer of IH goods.  In light of a dramatic recession in the farm equipment market, and substantial losses for IH, IH negotiated an agreement w. Case/Tenneco to sell its farm equipment division.  In its purchase of IH’s farm equipment division, Cae/Tenneco didn’t acquire IH’s existing franchise network, rather  it received access to IH dealers, many of whom eventually received a Case franchise.  Wendt wasn’t offered a Case franchise.  Wendt sued IH for breach.  TC allowed IH’s defense or impracticability of performance and jury came back not guilty, but the court also directed verdict for Wendt as to IH’s defenses of frustration of purpose, an implied covenant limiting the duration of the K, and a defense relating to whether section 2 of K permitted IH to cease production of all its product lines.
-In Bissel, MI AC concluded that doctrine of impossibility is a valid defense not only when performance is impossible but also when supervening circumstances make performance impracticable (See RS § 261)

-Dist. Ct. relied heavily on language of RS to conclude that the extreme downturn in market for farm products was unreasonable and extreme enough to present a jury question as to the defense under MI law

-Comment d to § 261: mere lack of profit under the K is insufficient for impracticability.  Shortage of materials/supplies due to war, embargo, local crop failure, unforeseen shutdown of major sources of supply or the like my bring case w/i rule

-Comment b to § 261: for supervening event to discharge a duty under this section, the non-occurrence of that event must have been a basic assumption on which both parties made the K.  The continuation of existing market conditions and of the financial situation of one of the parties are ordinarily not such assumptions [basic assumptions], so that mere market shifts or financial inability don’t usually effect discharge under the rule

-RS § 261 says that impracticability is an inappropriate defense here

-Despite losing,, $2 million a day, that is not enough

-As an alternative, could’ve terminated the agreement by mutual assent under the K’s termination provision

-Size of IH’s losses doesn’t change scope of doctrine

-TC relied on RS § 265 to direct verdict for Wendt on frustration of purpose and pointed to SD case of Groseth for following factors
a) Defense of Frustration requires 3 factors: (1) purpose frustrated by supervening event must have been the principal purpose of the party making the K; (2) frustration must be substantial (not enough that transaction has become less profitable); and (3) frustrating event must have been a basic assumption of the K
-Applying these factors, TC interpreted K to mean that primary purpose of agreement was to establish the dealership and the terms of interaction and wasn’t mutual profitability, as asserted by IH

a) Affirm TC here, dramatic down-turn in farm equipment market resulting in reduced profitability didn’t frustrate primary purpose of deal

-IH dealership agreement allows it to make shifts in its product lines but was not meant to be an alternative means for termination (reinforced by separate termination provision)

-Implied term of every dealership agreement is not the ability of the manufacturer to go out of business (why have termination provision? Placing all risk on dealer)

-Remanded to determine damages for IH’s breach of K w/ Wendt

Dissent (Ryan): Since there is nothing in the jurisprudence of the impracticability defense to suggest that a market collapse of the kind shown by IH is not, as matter of law, w/I doctrine, we aren’t free to disturb jury’s verdict


-For context, literally hundreds of dealers had been cut adrift from IH (class action situation)

-IH most likely wrote the franchise agreement, as the stronger party
-IH did not lose any money, though, b/c of massive tax credit so never actually incurred a loss

-MI state law being applied here in Fed. Court of App.

-Under MI law, impracticability is available as a defense, RS §261

-The question is not if it is impracticable to stay in business but rather whether it is impracticable to stay in the K
-If IH wants to go out of business, fine, but they have to follow termination clause in the K

-Frustration of purpose doctrine is available under MI law; purpose of the contract IS NOT mutual profitability, though

-Dissent believes jury already decided impracticability and was not court’s place to overturn that

-Prof. thinks dissent is wrong b/c (1) IH did not lose anything and (2) dissent is too forgiving of IH

-Elements of impracticability and frustration of purpose are practically the same
-Both require disadvantaged party to show: (1) Substantial reduction of the value of the K (i.e., performance impracticable; principal purpose frustrated), (2) b/c of the occurrence of an event, the nonoccurrence of which was a basic assumption of the K, (3) w/o a party’s fault, and (4) the party seeking relief does not bear risk of that occurrence of the event either under the language of the K or surrounding circumstances

a) Compare RS § 261 (Impracticability) and RS § 265 (Frustration of Purpose)

-Natural disaster or war have been the basis for claimed relief from a K under the doctrines of impracticability and frustration, but here also the courts have been generally unwilling to grant relief

RS § 269 Temporary Impracticability or Frustration: suspends obligor’s duty while impracticability exists but doesn’t discharge his duty or prevent it from arising unless his performance would be materially more burdensome than had there been no impracticability or frustration

-Forseeability: Most courts have held that relief under doctrines of impracticability or frustration shouldn’t be denied simply b/c event may have been foreseeable; Parties to a K aren’t always able to provide for all possibilities of which they’re aware, sometimes b/c they can’t agree, often simply b/c they’re too busy (MODERNIST APPROACH)

-Posner approach argues that doctrine should be applied to assign the risk of the event to the superior risk bearer/risk assigned to party who is in best position to prevent or minimize catastrophe (See Grain silo example of blighted farmer v. silo owner, p.700)

-RS takes position that these defenses should be decided by court as a matter of law to promote stability and not given to jury as a matter of fact (Opposed by dissent in Wendt)

	Mel Frank Tool & Supply, Inc. v. Di-Chem Co. (IA SC 1998) (p.701)

	Facts: Di-Chem is a chemical distributor.  5/94 negotiates for storage space w/ MF.  Before 3yr lease executed, MF owner talked w/ Di-Chem people and asked what was going to be stored and he was told chemicals.  Lease limited Di-Chem to storage and distribution.  Some of chemicals Di-Chem had were hazardous, MF owner unaware of that.  Lease required Di-Chem to make no unlawful use of the premises and to comply w/ all city ordinances.  Also was a destruction of premises provision that allows either party to terminate the lease under certain circumstances.  7/95, city fire chief tells Di-Chem it must remove hazardous chemicals and needed changes to the building based on newly enacted ordinances (passed after Di-Chem moved in).  8/2 Di-Chem tells MF what happened and that it intended to relocate but would pay August rent.  Talk between parties about splitting costs to bring building up to date but they fell apart.  Di-Chem ended up vacating in October.  One of Di-Chem’s defenses was impossibility.

-TC found for mF b/c he had no reason to believe/know that chemicals classified as hazardous would be stored in warehouse

-RS recognizes 3 distinct grounds for the discharge of obligor’s K duty: (1) may claim that some circumstance has made his own performance impracticable; (2) may claim that some circumstance has so destroyed the value to him of the other party’s performance as to frustrate his own purpose in making the K; and (3) may claim that he will not receive the agreed exchange, on ground of either impracticability or frustration

-Finds that case falls w/i parameters of RS § 265--->Where, after K is made, a party’s principal purpose is substantially frustrated w/o his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the K was made, his remaining duties to render the performance are discharged, unless the language or the circumstances indicate the contrary
-Obligor’s K duty discharged only if 3 conditions met: (1) purpose that is frustrated must have been a principal purpose of that party in making the K;  the object must be so completely the basis of the K that, as both parties understand, w/o it the transaction would make little sense; (2) frustration must be substantial.  It isn’t enough that transaction has become less profitable for the affected party or even that he’ll sustain a loss.  The frustration must be so severe that it’s not fairly to be regarded as w/i risks that he assumed under the K; and (3) non-occurrence of the frustrating event must have been a basic assumption on which K was made.  The foreseeability of the event is a factor in that determination, mere fact event was foreseeable doesn’t compel conclusion that it’s non-occurrence was not such a basic assumption

-Ex., gas station operator B still owes A rent even if traffic reg. changed slowed business down

-IA case law in accord w/ RS § 265 
-Need a finding that lessee is deprived of beneficial use of leased property (Concklin)

-Generally said that absent stipulation, valid police regulation which forbids use of rented property for certain purposes, but leaves tenant free to devote to other purposes, doesn’t invalidate lease

-So gov’t reg can prohibit a tenant from legally using premises for original intended use.  Under this circumstance, tenant’s purpose is frustrated relieving him of obligation to pay rent; tenant not relieved if there’s a serviceable use still available consistent w/ use of provision in the lease.  Fact that use is less valuable or less profitable or even unprofitable doesn’t mean tenant’s use has been substantially frustrated

-Di-Chem had burden of proving frustration of purpose but it produced no evidence that all of its inventory of chemicals consisted of hazardous material

-No evidence from which TC could’ve found the city’s actions substantially frustrated Di-Chem’s principal purpose of storing and distributing chemicals; could’ve stored and distributed non-hazardous chemicals
-Provision in lease “for total destruction of business use” doesn’t apply to this case; that clause must be read in its entirety, need actual partial destruction of premises

-DI-Chem has failed to establish that it’s entitled to relief via its impossibility defense or the terms of the lease


-Mutual mistake doesn’t apply b/c when leased it was ok to store the hazardous chemicals

-No public policy issue b/c Di-Chem just has to remove hazardous chemicals, can still store everything else

-No fraud in the inducement because Mel-Frank did not know it was illegal (and wasn’t at the time)

-Frustration of purpose, §265: (1) Must be principal purpose; (2) Loss must be substantial; (3) Non-occurrence of frustrating event must have been a basic assumption on which the K was made

-Though not the case here, courts more willing to relief when claim based on supervening government action than when event is war, natural disaster, or market change

-See RS § 264 ABOVE
-Force majeure clauses: provision to escape K based on a portion of the K which addressed the possibilities of partial or total destruction of leased facility (Overlapped by RS and UCC, courts don’t like to apply them broadly, will often be construed against draftor)
-§262-64 seem to apply to impracticability

-Being a basic assumption is just one prong of impracticability
-The IA SC is right to say that impossibility as a separate doctrine is an historic artifact


a) Impossibility folded into impracticability/frustration of purpose

-Have 2 doctrines, 1 is impracticability and 1 is frustration of purpose, should have been merged as 1 but in actuality have not

-§261 is impracticability, §265 is frustration, and §266 is a variation of both of them in 1 section

-Impracticability--> Supervening is §261, Existing is §266(1)
-Frustration--> Supervening is §265, Existing is §266(2)
-In Karl-Wendt, admit that the two are basically the same doctrine and give the elements (p.696)


(1) Substantial decrease in value


(2) Basic Assumption of K


(3) No fault on part of pleading party


(4) Risk not born by pleading party either under terms of K or surrounding circumstances

-In Mel-Frank, IA SC also gave elements:


(1) Principal Purpose


(2) Substantial Loss


(3) Basic Assumption of K

-For the exam, use the Karl-Wendt elements

-Even something that might be foreseeable might be excused b/c it was not worth contracting over, but rare that a court will go there


C. MODIFICATION
	Alaska Packers’ Association. v. Domenico (9th Cir. 1902) (p.715)

	Facts: 3/26/1900 Ps entered into K with Alaska Packer to go fish in AK.  By terms of the K, Alaska Packers were to pay fishermen $50 for the season 2 cents for each red salmon caught.  Once up at the fishing cannery, fishermen stopped working and demanded there base charge be increased.  Superintendent told fishermen he was w/o authority to change their Ks.  Upon return to San Fran, fishermen demanded pay increase.   Fishermen contended they were given bad fishing nets.  TC believes that it wouldn’t make sense for Alaska Packer to give them bad nets.  
-No consideration for new increase in price b/c they were performing the exact services they were contracted for
-Party who refuses to perform, and thereby coerces a promise from the other party to the K to pay him an increased compensation for doing that which he is legally bound to do, takes an unjustifiable advantage of the necessities of the other party (MN case)

-That a promise to pay a man for doing that which he is already under K to do is w/o consideration is conceded by respondents (Mo. Case)

-Cannot demand additional compensation for doing what you have already obligated yourself to

-Fundamental tenet that merely promising to perform an existing obligation will not serve as valid consideration for additional return compensation from the other party


-TC finds for the fishermen, saying that K was voluntarily dissolved and new one created to the mutual benefit of both sides

-Idea that a judge would decide this issue on economic self-interest does not make sense

-The essence of consideration that comes out from here is that you just can’t recontract to do the same thing you already obligated yourself to (lack of consideration)

-Any deviation, anything at all, from the K can be considered additional consideration and that will not be policed for adequacy

-Workers don’t want to cancel contract, they want to modify it (so mutual rescission does not apply)

-Good faith could apply, duress situation potentially but doubtful because they weren’t vulnerable when they signed that original K, misrepresentation a better claim than duress

-Duress does not work for the workers

-Misrepresentation could work


a) Just possible outright fraud

-Pre-existing duty rule is limited to absolutely no change in what your preexisting duty was

-RS §89(a) a lot like impracticability but requires less of a change in the circumstances

-If the nets were not faulty no reason to find for the workers

-History: Based on the canneries practices and agreements w/ tribal Indians, not unlikely that Alaska Packers would give fisherman crummy nets
-Exceptions to the pre-existing duty rule:

(1) RS § 89(a) Modification of Executory K: A promise modifying a duty under a K not fully performed is binding if the modification is fair and equitable in view of the circumstances not anticipated by the parties (unforeseen circumstances)

(2) RS § 89(c) reliance on a promised modification as another basis for enforcing a modifying agreement despite the absence of fresh consideration
(3) Concept of mutual release as another exception to pre-existing duty rule (parties tear up old K and replace it w/ new one)
	Kelsey-Hayes Co. v. Galtaco Redlaw Castings Corp. (ED MI 1990) (p.723)

	Facts: KH makes brake assemblies that it sells to auto manufacturers, including Chrysler and Ford.  Galtaco supplied castings ti KH, which incorporated them into brake assemblies.  In 1987, G and KH signed a 3 yr requirements K.  Under the K, G was to be sole source to KH of certain types of castings through 1990.  In return, G was to charge fixed prices for 1987 and scheduled price reductions in the following 2 yrs.  By spring ’89, G had been losing money and KH aware of this.  Due to this, G decided to discontinue castings operation.  G offered all of its customers an agreement to keep its foundries operating for several months in exchange for price increase of 30% effective w/ shipments of 5/15/89.  If G were to have immediately terminated its foundry operations, KH concluded that it would not have been able to obtain a sufficient supply of castings from alternative sources for 18-24 weeks.  As a result, KH determined that declining to accept G’s offer would ave the affect of shutting down the assembly plants of two of its major clients, Chrysler and Ford.  KH was Ford’s sole source of certain brake assemblies, and Ford had no significant bank of those parts.  Any interruption of the supply of brake assemblies longer than 5 to 10 days would likely have resulted in the halting of Ford production of a vehicle line.  5/12/89, KH accepts G’s offer to continue supplying castings @ 30% markup and didn’t reserve any rights under 1987 K.  6/9/89 G tells KH it required another 30% increase.  KH hadn’t found a replacement supplier, so it accepted G’s offer.  KH accepted all shipments from G paid for the first 197 shipments but not the other 84. The cost of those 84 equaled the original contracting price b/w G and KH.  KH had never said it would sue G but it did protest to G’s actions as a breach of 1987 K.  
-G claims that KH can’t sue for breach of 1987 K b/c it entered into superseding 1989 agreement

a) A subsequent K or modification is invalid and there doesn’t supersede an earlier K when the subsequent K was entered into under duress; sufficient evidence here to show KH was under duress

-MI has long recognized economic duress

-A K is voidable if a party’ manifestation of assent is induced by an improper thereat by another party that leaves the victim no reasonable alternative

-See RS § 175(1); economic duress can exist in the absence of an illegal threat, threat must merely be wrongful


a) Threat by 1 party to breach K by not delivering required items is wrongful

-KH contacted 6 other casting manufacturers but couldn’t immediately help; G tried to suggest that KH could have obtained a new supplier so wasn’t under economic duress

-Faced w/ imminent shutdown of its major customer’s plants, KH may have had no alternative other than agreeing to G’s requests for price increases (facts mirror economic duress RS § 175)

-KH may have feared if it sued under 1987 agreement, G would’ve stopped supplying it

-For economic duress, a buyer coerced into executing a modification to an existing agreement must as least display some protest against the higher price in order to put seller on notice that modification isn’t freely entered into


a) Undisputed that KH vigorously objected to G’s breach of ’87 K


-KH doesn’t pay for the exact amount of the price increase, possibly sneaky motive here

-Federal court filling in gap here on MI state law for duress (could have certified a question to the MI SC)

-The reputational aspect of this makes it different.  Economic losses are recoverable but this business could be totally sunk

-KH sued for declaratory judgment, a preemptive strike b/c it new this would end up in court

-No way to avoid this situation with a termination clause or anything like this, very unforeseen

-Judge suggesting that this case us an example of mutual rescission, as discussed post-Alaska Packers
-Citation indicates this case falls under UCC § 2-209(1) Modification, Rescission and Waiver: states that a modification needs no consideration to be binding
-In Roth, court in looking at bad faith and modification first declared that a party may in good faith seek a modification when unforeseen economic exigencies existed which would prompt an ordinary merchant to seek a modification in order to avoid a loss on the K; and second that even where circumstances do justify asking for modification, it is nevertheless bad faith conduct t attempt to coerce one

-KH holds that UCC §2-209(1) doesn’t preclude application of the duress doctrine to sales of goods cases
	Brookside Famrs v. Mama Rizzo’s, Inc. (S.D. TX 1995) (p.731)

	Facts: Brookside Farms and MRI entered into K, where MRI agreed to buy a minimum of 91k pounds of fresh basil leaves for a 1 yr term.  Delievry was to made daily, 5 days per week, in lots ranging from a minimum of 350 pounds to a maximum of 800 pounds.  Price for basil was seasonally based.  VP of MRI requested Brookside partner to remove additional parts of the stems of the basil leaves, a task not specifically required under the original K.  Original K had clause forbidding oral modification, VP at MRI promised to make notation of future price changes on MRI’s copy of original K.  New price terms were also reflected on MRI’s internally generated purchase orders, Brooksides invoices, and MRI’s payment checks.  For a period of time, MRI discontinued its order of basil leaves.  MRI started repurchasing until a check to Brookside was not honored based on insufficient funds.  Brookside claims MRI breached minimum orders and was liable for bad check.
-Brookside offered afadavits showing that several oral agreements to modify the K were made

-While it is a general rule in TX that oral agreements that materially modify a written agreement within the SoF are not enforceable, not all modifications are prohbibted.  If the oral changes don’t materially alter the underlying obligations, they aren’t barred

-Also, TX SC as adopted the doctrine of promissory reliance estoppel in some cases to forbid reliance on the SoF as a defense to the validity of oral agreements (See RS §§ 90, 178)

-Lastly, TX has adopted an exception to the SoF contained in UCC §2-201(c)(3)---->A K which doesn’t satisfy the requirements of SoF but which is valid in other respects is enforceable w/ respect to good s for which payment has been made and accepted or which have been received and accepted
-Court finds that a valid oral modification of the K b/w MRI and Brookside occurred on both estoppel and statutory grounds
-Wouldn’t be fair to allow MRI to now invoke no-oral-modification clause of K based on previous dealings (e.g., stem removal)

a) Would devour all reasonable commercial standards of behavior b/w merchants

-Later conduct of the parties can get around the no-modification rule

-Court rules in favor of Brookside


-Each time these oral modifications are made, paper is going back and forth (orders, etc) recognizing the price changes that are signed writings (See Crabtree)

a) Court acknowledges this but does not settle this case this way b/c TX law is incomplete, i.e. has not adopted Crabtree
b) This was the most obvious way the court could’ve decided the case (fill in TX law like the court in Kelsey Hayes)

-The fact that MRI sent the check meant that it waived the private SoF and the no waiver clause

-Court here might just be a big fan of the UCC, and wants to reiterate that actions speak louder than words

-The no waiver clause is an example of a private SoF, more rigid than the default under the UCC
-Court finds the no-waiver-clause to be overcome in the same manner that the SoF may eb overcome, by actual performance

V. CONSEQUENCES OF NONPERFORMANCE: EXPRESS CONDITIONS, MATERIAL BREACH, AND ANTICIPATORY REPUDIATION
RS § 235(2): Breach is any non performance of a contractual duty at a time when performance of that duty is due


A. EXPRESS CONDITIONS
	Jacob & Youngs, Inc. v. Kent (NY Ct. App. 1921) (p.806)

	Facts: P built country home for P and sues to recover $3k.  Specification called for pipe of Reading manufacture.  Kent learned after house was completed that pipe hadn’t all been made in Reading.  Reading pipe just like that installed in the house, only discernible difference is location of manufacture.  Even D’s architect couldn’t tell the difference.  
-Can be no assumption of a purpose to visit venial faults w/ oppressive retribution

-Significance of the default here is grievously out of proportion to the oppression of the forfeiture

-Measure of damage here should not be replacement of all pipe, which would be tremendous but difference in value of the pipe which would be nominal or nothing

Dissent: P didn’t perform K, plain and simple.  Freedom of K and its binding power here needs to be respected


-Kleenex and coke examples, ask for a coke just getting a soda-->sometimes people casually use a name brand when they don’t really care about the name brand

-Here the request was for Reading pipe and have reason to believe that Kent didn’t care just wanted to high quality pipe

-Dispute over who had the responsibility to check the piping
-Cardozo: holding them to the letter of contract here would be unfair and wasteful

-Substantial does not have a numeric or proportional definitions, it depends on something else

-Substantial means did you get the substance that you asked for

-What are the limits to this (discussed in dissent):

a) Substantial performance doctrine concern is that people won’t perform all the specifications of a K (4 pillars instead of a 5); can be subject to a whim

-Dissent admits that NY law recognizes the substantial performance doctrine-->so J&Y doesn’t invent substantial perform doctrine

-Need to have a reason for wanting something, communicate it, cannot just throw hands in the air and demand something arbitrarily out of nowhere, e.g. pipe of Reading manufacturer

-Ask for a Kleenex in a K, make sure it is clear you want the specific brand AND why you want it

-RS § 237 Effect on Other Party’s Dutuies of a Failure to Render Performance: it is a condition of each party’s reaining duties tor ender performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time
-RS § 240 Part Performance on Agreed Equivalents (Divisibility)
-RS § 241 Circumstances Significant in Determining Whether a Failure is Material: (list of factors)
-Two ways to read this: (1) No breach b/c of substantial performance, (2) There was a breach and the dollar value of the breach is 0

-Substantial Performance: Where variance from specifications of the K doesn’t impair the building or structure as a whole, and where after it is erected, the building is used for the intended purposes (variety of definitions on p. 812-13)
	Oppenheimer & Co. v. Oppenheim, Appel, Dixon, & Co.

	Facts: 1986, P moved into WFC.  At the time of move, it had three years remaining on its lease for 33rd floor of another building.  To get P to move, O&Y, who owned WFC, agreed to make the rental payments due under P’s rental agreement in event that P was unable to sublet its old place.  12/86, D had moved into 29th fl of old building and was seeking to expand.  Proposed sublease would only be executed on satisfaction of certain conditions.  P was required to obtain LL’s written notice of confirmation, substantially to the effect that D is subtenant of the premises reasonably acceptable to LL.  If written notice wasn’t obtained on or before 12/86, then this letter agreement and sublease shall be deemed void.  Assuming satisfaction, D was required to submit to P on or before 1/87 its plans for tenant work involving construction of a telephone communication linkage system between the 29th and 33rd floors.  Then P obligated to obtain LL’s written consent to the tenant work ad deliver such consent to D on or before end of Jan., if D hadn’t received LL’s written consent, both agreement and sublease were void.  
-Issue w/ P’s last condition

-P’s attorney telephoned D’s attorney and informed D that LL’s consent has been secured

-Document of written consent was eventually delivered 20+ days late

-Doctrine of substantial performance has no place here b/c no ambiguity of deadline that P failed to honor

-Condition precedent is an act or event, other than a lapse of time, which, unless the condition is excused, must occur before a duty to perform a promise in the agreement arises
-Conditions can be expressed or implied, express are those agreed to and imposed by the parties themselves whereas implied/constructive conditions are those imposed by to do justice

-Express conditions must be literally performed, whereas constructive conditions, which ordinarily arise from language of promise, are subject to the precept that substantial compliance is sufficient

-Must generally enforce will of the parties unless to do so will violate public policy

-Interpretation against forfeiture (See § 227)

-Terms here are unambiguous

No justifiable basis for applying the doctrine of substantial performance

-See RS § 237 from Jacob & Young
-Also, P doesn’t risk forfeiture b/c he’s indemnified, so not presented w/ occasion to consider substantial performance doctrine

-As P doesn’t stand to suffer some forfeiture or undue hardship, we perceive no justification for engaging in a “materiality of the non-occurrence” analysis

-Freedom of K prevails when dealing w/ arm’s length, sophisticated parties


-What distinguishes Jacob & Young is the forfeiture

-Also dealing with sophisticated business people who should know better

-What is that D really needed, they really needed certainty to know if this is going forward or not

-Oppenheimer could argue that on 2/25 the D got what it needed and therefore the fact that it was oral and not written is immaterial.  If Oppenheimer lied, D could sue and feel ok (waiver argument).  But that is not how the world works
RS § 224 Condition Defined: An event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a K becomes due

RS § 225 Effects of the Non-occurrence of a Condition: unless excused, non-occurrence of a condition discharges the when the condition can no longer occur
RS § 227 Standards of Preference With Regard to Conditions: Interpretation preferred that will reduce obligee’s risk of forfeiture, unless the event is w/I obligees control or the circumstances indicate that he has assumed the risk
RS § 229 Excuse of Condition to Avoid Forfeiture: To extent that non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the no-occurrence of that condition unless its occurrence was a material part of the agreed exchange
RS § 84(1) Waiver: Waiver is intentional relinquishment of a known right, a waiver is effective w/o either consideration or reliance, but only if the condition waived wasn’t either a material part of the performance that the obligor was to receive in exchange or a material part of the risk assumed

-If condition in Oppenheimer was inor, could’ve been waived; if material still could have been overcome by estoppel
-Prevention of condition: a condition is excused if the promisor wrongfully hinders or prevents the condition from occurring See RS § 245
	JNA Realty Corp. v. Cross Bay Chelsea, Inc (NY 1977) (p.797)

	Facts: JNA leased premises to Palermo for 10 yr term staring in 1964.  Lease had 10 yr renewal option.  Cross Bay got the lease from Palermo in 1968 and as a condition, renewal option extended to 24 yrs.  That summer reopened restaurant and JNA regularly notified it of obligations due under the lease, such as paying taxes and insurance by certain dates.  JNA sent a tax letter two weeks before option renewal time but never made any mention of that.  Apparently JNA may have used tactic of being quiet about renewal before to kick people out.  Nov. 1973, JNA informed Cross Bay that option period had passed.  Cross bay immediately replied saying it wanted to renew.  Cross bay had expended 15k in improvements after option period had lapsed.  Issue of whether JNA had negotiated w/ another tenant was not allowed in by TC.
-Cross bay could suffer forfeiture if because they made valuable improvements on the property while under a lease and neglecting to renew

-Equitable interest recognized and protected against forfeiture in some cases where tenant has in good faith made improvements of a substantial character, intending to renew the lease, if LL isn’t harmed by delay in the giving of notice and the lessee would sustain substantial loss in case the lease weren’t renewed

-A tenant or mortgagor shouldn’t be denied equitable relief from the consequences of is own neglect or inadvertence if a forfeiture would result

a) Applies even though tenant or mortgagor, by his inadvertence, has neglected to perform an affirmative duty and thus breached a covenant in the agreement

-If willful or gross neglect relief could be denied but still reluctant to apply forfeiture

-Gravity of fault must be compared with gravity of hardship

-Here tenant made considerable investment, location critical for restaurant business, while @ fault not in culpable sense

-gravity of loss outweighs gravity of hardship

-Must see if JNA already rented place out, if not then no forfeiture

Dissent: Have to show more than just negligence, i.e. fraud, to get equitable relief

-Majority goes toward uncertainty and instability

-No one to blame here but Cross Bay


-For options to purchase real estate, courts almost uniformly have denied equitable relief
-Good faith will be an important part of any equitable doctrine

a) Thinking you will be somewhere for 24 years might make you think can do things you would otherwise do if you’d only be there for 3 months (e.g., make $55,000 worth of improvements)

-Good will, intangible that counts for your financials (restaurant location and importance in community)


a) Will lose customers if you move somewhere

-Possible waiver argument here.  Hiding in the good faith analysis.  JNA as a matter of course tells people when important dates are coming up (perverse incentive here for landlords in the future not to notify tenants of important dates)

-Shouldn’t we pay attention to Course of Performance here (Actions speak louder than words a bedrock principle of life)

-On page 799, Court describes Chelsea’s mistake was honest or innocent, does not rely on JNA’s course of performance as the reasoning behind its decision


a) Chelsea only wins b/c JNA had no change of position and there would’ve been 

forfeiture

-Bottom of p.799, balance mistake against the forfeiture

-Don’t want to provide equitable relief to people who are just being sneaky
-No conflict between Oppenheimer and JNA
-Condition is the magic word, makes it express

-When something labeled a condition, big things happen, harder to overcome w/ equity

-RS §227, not going to call it a condition but rather a duty and then forfeiture becomes a relevant concern for a court of equity

-Oppenheimer never holds that forfeiture is unavailable as a doctrine of equity.  It doesn’t reach the forfeiture question b/c Oppenheimer lawyers never argued it and because the indemnity

-Atmospherics suggest Oppenheimer would have lost on forfeiture based on balancing test

-JNA court imposes stricter language than RS b/c it says there can be no prejudice in favor of mistaken party

-Cases binding, RS not

-Even an express condition can be overcome by disproportionate forfeiture (RS §229), but duties are more amenable to equity than condition


B. MATERIAL BREACH

	Sackett v. Spindler (Calif. Ct. App. 1967) (p.817)

	Facts: Spindler owned majority shares of S&S newspaper.  Spindler and Sackett entered a K where Sackett agreed to purchase 6,316 shares of the newspaper.  Price was for 6k by 7/10, 20 by 7/14, and 59k by 8/15.  Sackett was late in payment and his check didn’t clear for the last big payment.  2 met again and Sackett said he would pay by 9/22 and Spindler mentioned newspaper desperately needed working capital.  Sackett failed to ever pay the money despite reassurances he would.  So Spindler had to take out loan, for 4k, sell stock for 10k, make the paper a weekly, and eventually sell all of his stock for 20k.  
-No doubt that Sackett breached the agreement here

-Question is whether Sackett’s duty to consummate was discharged by Spindler’s conduct (e.g., not agreeing to more payment deadlines after 9/22)

-Whether a breach is total or partial depends upon its materiality: multifactor test on p.820 (RS § 241)
-Spindler justified for terminating K, it was extremely uncertain as to whether in fact Sackett intended to complete K and Sackett’s conduct was grossly negligent or willful


-RS § 242 Circumstances Significant in Determining When Remaining Duties are Discharged: outlines factors to consider when determining if a breach is total
-A total breach occurs when the breach is sufficiently serious to justify discharging the nonbreaching party from her obligations to perform the K
-RS § 243 Effect of a Breach ny Non-performance as giving rise to a claim for damages for total breach
-At issue is whether Sackett’s breach was partial or total and if Spindler had repudiated the K

-Partial and Total breach discussion equals the no knit picking doctrine


a) Both RS and UCC want to keep deals going 

-Reasonable for Spindler to say this was a total breach b/c any reasonable person would find that to be the case

-Court says even if Spindler repudiated, which he didn’t, he retracted the repudiation in time by offering to be bought w/ cash
-Sackett case dealt with relationship preserving doctrines


a) Once we have decided you are in a K, want it to go forward

C. Anticipatory Repudiation

	Truman L. Flatt & Sons Co. v. Schupf (App. Ill. 1995) (p.825)

	Facts: P and D entered a K which D agreed to sell P a parcel of land for 160k.  K had provision that made K voidable on contgency of zoning land for asphalt plant.  P found storng public opposition to rezoning so sent D a letter offering lower price for land.  D replied that the new offer was not accepted.  P replied that he was disappointed but that P would go ahead w/ original K.  P sent 2 more letters got nothing back until D replied saying that it was D’s position that P had voided the original K with new offer.  In discovery, D they had not sold the land to a 3rd party nor was one interested in the land. P argues that it (1) didn’t repudiate original K and (2) if it did, it retracted its repudiation.

-Based on UCC/RS, a repudiation is language that under a fair reading amounts to a statement of intention not to perform except on conditions which go beyond the K (UCC 2-610 and RS 250)

-A suggestion for modification of K doesn’t amount to repudiation

-P’s letter for modification didn’t constitute to a threat of non-performance

-Ill. law requires a repudiation be manifested clearly and unequivocally, P’s letter at most was ambiguous

-And even if P repudiated, he timely retracted it by sending letter to go forward w/ original K

-RS 256 and UCC 2-611 both acknowledge retraction of repudiation so long as D hasn’t acted in reliance on it

-D could have treated K as terminated if it had notified P that it found K to be rescinded or bring suit for breach, but can’t be silent and then raise repudiation defense


-RS § 250 When a Statement or an Act is a Repudiation
-RS § 253 Effect of a Repudiation as a Breach and on Other Party’s Duties
-UCC 2-610 Anticipatory Repudiation
-UCC 2-611 Retraction of Anticipatory Repudiation
-Truman was just doing standard negotiating stuff by lowering price after zoning variance looked unlikely.  Didn’t work so sent them a letter saying they would buy at original terms

-D didn’t have better buyers or anything else and had previously agreed to these very terms


a) Doesn’t make sense

	Hornell Brewing Co. v. Spry (NY TC 1997) (p.833)

	Facts: Spry got exclusive right to purchase AZ ice tea products and distribute them in Canada.  Initially, the agreement was totally oral.  Problems arose from D’s failure to timely pay for shipments, running up 100k in unpaid invoices.  Spry tries to get finances in order and Hornell is increasingly disappointed and confused about what is going on.  Hornell says that once it is paid, it will again ship to Spry and will allow him to take on 300k worth of debt.  But once Hornell got paid, Spry ordered 500k worth of product.  Before doing that, Hornell required a letter confirming from Spry’s credit as well as a personal guarantee, Spry never responded, so Hornell sued to terminate K.  

-K can be formed orally and based on conduct (See UCC 2-204(1), 2-206(1), and 2-207(3))

-Hornell has demonstrated a basis for lawfully terminating its K w/ Spry in accordance w/ UCC 2-609 b/c Hornell had reasonable grounds for insecurity to demand adequate assurance of due performance and until Hornell receives such assurance can suspend performance
-Once seller determines it has reasonable grounds for insecurity, must properly request assurances from buyer

-No doubt that Hornell had reasonable grounds to request assurances

-While Spry may have met first demand for assurances w/ Metro credit conversation and payment of 80k, there was further change in circumstances by Spry requesting more than 300k worth of product

-Hornell then received no documentation from Spry
-Spry’s failure to respond to Hornell constituted a repudiation of the distributorship agreement, which entitled Hornell to suspend performance and terminate the agreement pursuant to UCC 2-609(4)
-Hornell’s demand here was also commercially reasonable


-What’s surprising/ridiculous is that they proceeded w/o a written K
-Courts are split on whether to demand writing of demands for assurance pursuant to UCC §2-609(1)

a) In instant case, if demand is unequivocal seems like don’t need writing
-UCC §2-609 Right to Adequate Assurance of Performance
-Court says that there is no reason to limit UCC and RS sections to say that there is only one time a party can be worried

-Court says there is a close call here on the reasonableness of Hornell’s credit demand on 5/10 (p.839).  What judge is saying here is that just because you’re the aggrieved party does not mean you can make unreasonable demands for reassurances here.

-The key to anticipatory repudiation is the anticipatory part can sue or change your conduct before the other side has failed to perform


a) See UCC 2-609-11 (all are binding in our jurisdiction

-Failure to give assurances is what amounts to the anticipatory repudiation of the K

-RS § 251 When a Failure to Give Assurance May be Treated as a Repudiation
-Significant financial difficulties will ordinarily amount to reasonable grounds for insecurity

-Failure to perform important obligations under the K may be reasonable grounds for repudiation

-Under UCC, after demand for assurances, must wait reasonable time not to exceed 30 days
VI. EXPECTATION DAMAGES: PRINCIPLES AND LIMITATIONS

-If you can figure out a party’s expectation damages, you give it to them (make them whole)

-When you can’t do that you do the next best thing, which is compensate them if they pass on something to enter into now breached contract (reliance damages).  Next best is restitutionary damages, paid back for the nice things you did to the breaching party (still worse off b/c you don’t get benefit of the K or other possible Ks you could have made)

-This logic goes against intuitions of justice, which are all about undoing stealing.  Restitution is about undoing stealing, but it is the 3rd option here.

-Equation at bottom of p.849 is more work than it’s worth
a) A better way to think about it is “what are you trying to do”, what position would the innocent party be in if the K was performed?


A. COMPUTING VALUE OF P’s EXPECTATION
-RS § 347 Measure of Damages in General: Injured party has right to damages based on expectation interest as measured by confusing formula

-Aim of the law is to put the P in as good a position as e would’ve occupied ad the K been fully performed on both sides, the expectation to be protected is P’s net expectation – value of the performance D had promised to render minus the cost of the performance P had promised in return as the price of D’s performance
-Complicated formula: Damages = P’s Loss in Value (deduct contractual value what the P received from what she was promised) + Any other loss (includes consequential and incidental damages) – cost avoided (P avoided by not having to perform) – loss avoided
[SEE ATTACHED SHEET]
	 Roesch v. Bray (Oh. Ct. App. 1988) (p.851)

	Facts: Roesches contracted to sell their house to the Brays but just 5 days after entering K, Brays said they couldn’t perform.  Before the breach, Roesches had already purchased another home, and Brays had encouraged them to purchase that home  Also Brays were parents/in-laws of Roesches.  K had provided for 65k purchase price.  Because of the breach, Roesches had to borrow 65k at 16% interest to meet obligation to purchase new home.  Ultimately, Roesches sold house for $63,500.  TC gave an award for about 10k.
-Generally in Oh, when purchaser defaults upon K, seller may recover the difference between the K price and market value of property at time of breach
a) When sale of real estate after a breach of K is made, within a reasonable time and at the highest price obtainable after breach, it’s evidence of the market value on date of breach

-Roesches entitled to difference between 65k and 63,500 (not 52k which was the net proceeds of the sale)

-TC allowed for recovery of maintenance and utility expenses of old house that was in error because allowing for recovery of these expenses could have harsh consequences as they could mount indefinitely if sellers failed to use, rent, or resell property


a) Such expenses are incidental to ownership


-Damages must be reasonably foreseeable, prohibition on speculative damages, and duty to mitigate
-Don’t allow Roesch’s award on maintaining their property b/c these damages could get out of hand in other cases (don’t want to set a precedent)-->This part of Roesch overruled

-Can’t be awarded both restitution and reliance damages but one can be included in the other (often the same thing) (e.g., if in reliance on 1 job paying you $70/hr and you forgo another $70/hr and you’re breached, reliance and restitution the same)

	Handicapped Children’s Education Board v. Lukaszewski (SC WI 1983) (p. 857)

	Facts: 1/78 P hired D as a teacher for the spring.  D had very long commute to the school.  D accepted P’s offer to teach for the next year for $10,760.  Just before the start of new school year, Wee Care Day Care offered D teaching job for $13,000 a year and school was much closer.  After getting the offer, D told P she intended to resign.  P refused to release her from K.  In Sept., she again discussed her feeling w/ P and then felt quite upset.  She then met with her doctor who found she had high blood pressure.  Dr. said she had history of hypertension, her condition would not improve unless aggravating situation removed, and it would be dangerous for her to drive long distances.  After this, D didn’t return to work and worked at Wee Care.  TC found for P and awarded it difference between D’s K and her replacement’s.  AC reversed b/c it obtained a better teacher than P and suffered no damage.

-No doubt that D breached K

-P properly tried to mitigate damages by obtaining equivalent employment at lowest cost

-TC was correct in its damages award

Dissent: -Regardless of the source of the medical problems, if they are legitimate, D should have been able to resign w/o paying


-Courts will almost never order specific performance by an employee of the services promised in a K for employment
-RS §261-62, Impracticability, D’s condition could relieve her from contractual duties

-For impracticability, trier of fact would have to find that her medical condition made her incapable of honoring K

-If we believe the doctor, according to the dissent, then there is no breach; the majority argues that she can’t “shoot herself in the foot” to get out of her contractual duty

-Majority’s ruling here may be appropriate for this specific case but may have damaging consequences going out

-Also, school not suing for specific performance just wanted to be made whole

-Legal rule here is right.  The issue is the factual finding

	American Standard, Inc. v. Schectman (NY TC 1981) (p.861)

	Facts: P operated a pig iron manufacturing plant near Niagara river.  On the land were office buildings and some heavy duty machinery.  P decided to close plant and in 8/73 they made a K in which they agreed to convey most everything to D, a demolition and excavating contractor, in return for 275k and D’s promise to remove equipment, demolish structures, and grade property.  Understand agreement to include foundations and sub-surface structures.  D failed to remove all of the subterranean stuff.  D argued that P’s suffered no loss by reason breach b/c it makes no difference in the property’s value, as evidenced by fact that P’s sold property near market value (just 3k below it).  D points to Jacob & Young here.  

-General rule for breach in construction Ks is that injured party may recover those damages which are the direct, natural and immediate consequence of the breach and which can reasonably be said to have been in the contemplation of the parties when K was made.  See RS § 346 Availability of Damages
-When there’s substantial performance, have used diminution of value approach ala Jacob & Young
-Also for diminution in value, must not have breached intentionally and must have performed in good faith
-That the burdens of performance were heavier than anticipated and the cost of completion disproportionate to the end obtained doesn’t w/o more alter the rule that measure of P’s damage is the cost of completion 

a) Disparity in relative economic benefits is not the equivalent of economic waste

-Based on 90k award, D can hardly assert that he has rendered substantial performance or that was left undone was trivial

-Unlike in Jacob & Young, D’s completed performance here didn’t involve any undoing, he just had more work left to do


B. RESTRICTIONS ON THE RECOVERY OF EXPECTATION DAMAGES: FORESEEABILITY, CERTAINTY, AND CAUSATION
-At issue now is what are the limits that the non-breaching party may recover
	Hadley v. Baxendale (Eng. 1854) (p.869)

	Facts: P were millers and their crank shaft broke.  P’s went to D, told them the mill was stopped and that the shaft had to be sent to be repaired immediately.  Ds took shaft to Greenwich but b/c of some neglect there was delay and P’s didn’t get new shaft back for several days.  
-Damages should equal amount if K had been kept

-If both parties aware of special circumstances under which K was made, then breaching party would be responsible for the damages that would flow from these special circumstances b/c it was in their contemplation at the time of contracting
-Ds here were not aware that mill was totally unproductive, cannot be responsible for mills lost revenue

-Had the special circumstances been communicated, different outcome


-RS § 351 Unforeseeability and Related Limitations on Damages (modern formulation of Hadley)

a) Also in UCC 2-715(2)

-RS §351 adopted in our jurisdiction
-Rule of agency potentially should have been involved.  Clerks not viewed the same way they are today (unrelated to K)

a) Wrong party lost not b/c of K law but b/c of agency law (potentially)

-Expectation Damages = General Damages (flow directly from the breach) + Consequential Damages (foreseeable damages)

-General damages are very easy to foresee

-Consequential damages are going to be hard to limit because of foreseeability


a) Ks equivalent of Palsgraf problem
	Florafax International, Inc. v. GTE Market Resources, Inc. (OK SC 1997) (p.874)

	Facts: Florafax signed big client in Bellerose Floral, florafax would take orders for it, and the K was for 1 yr, automatically renewed thereafter monthly but either party could terminate the agreement upon 60 days written notice.  2 weeks after this K, Florofax made a K w/ GTE which said GTE would run a call center; K was to last 3 yrs and that after 2 yrs could be terminated based on price/fee renegotiation, and the non-defaulting party shall have the right to terminate the agreement at any date not less than 45 days after an of default occurs and GTE said it would be on the hook for consequential damages.  GTE was also fully aware of the Bellerose deal, a reason why it signed up in the first place.  GTE realized it would break even/lose money on its deal.  After V-day in 1990, GTE screwed up (poorly handled calls, grossly understaffed) for Mother’s day (biggest day of the year) and GTE employee admitted that it didn’t want Florofax account anymore.  After this debacle, Bellerose ends deal w/ Florofax and Florofax had to operate its own call center.  Florofax sought damages for the profits it would’ve had with Bellerose from GTE.  At TC, got damages for having to operate its own call center and damages from lost profits from Bellerose.  GTE never contested that it breached its K w/ Florofax.
-Loss of future or anticipated profit is recoverable (1) if the loss is w/I the contemplation of the parties at the time K was made, (2) if the loss flows directly or proximately from the breach (breach caused loss), and (3) if the loss is capable of reasonably accurate measurement or estimate


a) Clearly GTE knew of potential profits for Florofax from Bellerose

-While Florofax/Bellerose agreement had 60 day termination period for no cause, GTE/Florofax had no such provision and so what matters is the GTE/Florofax K; damages for lost profits can’t be limited to just 60 days, extend it to 2yrs for GTE/Florofax K

-TC award upheld


-GTE cannot just unilaterally say they want out.  The only way out is if GTE can claim in good faith that Florafax is failing to perform

-GTE was clearly on notice for special circumstances, knew everything, one of the reasons they initially liked the K (loss leader)

-GTE argues that lost profits on a collateral contract should not be available and if they are they should be limited to 60 days 
C. RESTRICTIONS ON THE RECOVERY OF EXPECTATION DAMAGES: MITIGATION OF DAMAGES
-Duty to Mitigate : P may not recover for those injurious consequences of the D’s breach that the P herself could by reasonable action have avoided (aka doctrine of avoidable consequences)
	Rockingham County v. Luten Bridge Co. (4th Cir 1929) (p.887)

	Facts: County authorized new bridge with contentious vote.  Shakeup at county produced new majority who rejected the K to build the bridge and told Luten to stop building it. Luten went ahead w/ bridge construction anyway.

-No doubt about breach

-When Luten received notice of breach, it had a duty to do nothing to increase the damages flowing from the breach


a) Could only recover for damages and lost profits up to repudiation of K


-Anticipatory repudiation (Truman and Hornell); if you are in the bridge’s position, you make sure (I am viewing this as a repudiation, is that your intent)


a) After that can sue for appropriate damages

-By piling up damages, the innocent party is doing something to make matters worse, not so innocent anymore

-All you have to do is make a good faith effort at mitigating

-RS §350 Avoidability as Limitation on Damages
	Havill v. Woodstock Soapstone Co., Inc. (VT SC 2004) (p.890)

	Facts: Havill worked for D.  D’s manual said that you would get two written warnings before getting fired for just cause.  Havill doesn’t get along with new all-star employee.  She receives a letter but it’s not a warning.  One month late Havill was fired.  At first no reason was given  but then D stated that Havill’s position was totally eliminated.  Despite that, D went on to hire people who did exact same type of stuff for D.  TC awarded Havill damages of $75k (excluding interest).  She was fired at age 58.  She found work at plumbing store, worked there for a few years and then became self-employed.
-In determining the damages, important question of how long Havill would’ve worked for, remanded to better ascertain that

-Employee does have a duty to mitigate damages by seeking out comparable work


a) Employer has burden of showing failure to mitigate 

-TC conclusion that Havill mitigated was accurate

-Havill shouldn’t be compensated for working less hours

-TC’s decision to provide P full credit for all vacation she would’ve been entitled to w/o any findings on her past behavior as it relates to vacation time was in error


a) Issue of double counting vacation time and hourly wage

-Decision to include bonus was not too speculative b/c awarded consistently

-Pay raise is a different matter, TC correct not to grant future pay raises b/c that would’ve been too speculative 


-Implied K is probably a little weak to describe Soapstone’s personnel policy, written document here that binds the company

a) But she was hired before the policy.  If we take employment at will seriously, so every time you show up there is a new K, means that the policy was an additional term and after she began working with policy in place that became part of her new everyday at will K (not modification)

-First question is how long this implied K runs for, TC says it is 7

a) TC simply misread Havill submission, thinking she wanted to quit when she was 65 when in fact she was willing to work until she was at least 68

b) So possibly longer term than 7 yrs but possibly shorter considering how she was getting along at the company, and it’s up the company not her how long she works

c) So issue needs to be remanded to TC
-Legal principle here w/ damages is that TC said Havill mitigated, and to win on appeal Soapstone has to prove that (1) suitable work existed and (2) Havill did not make reasonable efforts to find suitable work
-Let’s say it took 6 months to find a job, reasonable?  Probably, considering her age and the area

-Havill did decide to work fewer hours, so on remand cannot act like she would have continued to work 55hrs a week had she not been fired

-Right to say that you don’t know when they would have come but that does not mean they would never have come (pay raises)

-Bottom line: even when you are wrongly terminated, that is not license to sit around but it is also not a requirement to work at McDonalds

-Perversity is that if you are lucky enough to mitigate, you can recover nothing.  But you don’t want people to just not work

-RS § 352 Uncertainty as a Limitation on Damages
D. NONRECOVERABLE DAMAGES ITEMS COMMONLY EXLCUDED FROM P’s DAMAGES FOR BREACH
-Zapata removed from required readings
-In many cases the damages actually recoverable will fall short of the true expectation of gain that the K created
a) Primarily b/c of American Rule making attorney’s fees largely unrecoverable (as opposed to English Rule where loser pays other side’s fees)

-Asbestos suits have been a major cause of the excessive litigation in the US system

-p.919, American rule is good b/c it removes the issue of determining attorneys fees from the court system inter alia
-But if you want to make a party whole, you have to impose a loser pays rule; so US system is designed to under-compensate (unless litigation costs $0)


E. EFFICIENT BREACH
-Contracts should be breached sometimes

a) Shouldn’t have a doctrine that prevents breach just one that allows people to pay for their breach


b) Should have money damages and not specific performance

-According to Posner school, you want to allow people to do what is profitable

a) Efficient if you cover the other parties’ losses and you do what you need to do, maximize efficiency (Pareto Efficiency-->Efficient if benefits exceed costs)

-Posner: no need to look at breach of K as a morality issue, just dealing w/ an economic transaction

-No baseline for efficiency determinations

a) Do we go from efficient breach in K law to rape, etc?  No, simple enough to just say it applies to K law and that is it

-Transaction costs are life--->litigation costs for dealing w/ a breach, for example

-Argument against Posner is that he is tautological (true by definition, when costs exceed benefit we shouldn’t do it, and when benefits exceed costs we should do it)

-If you enter a deal risk that people will back out of it w/o the force of law, nobody wants to be a chump


a) Hard to measure in dollars and cents the loss of trust, does not mean it doesn’t exist

-Efficient breach is not the law under any jurisdiction we are aware of

-Efficient breach is not about removing litigation, this is about having a default rule when there is litigation
-Birmingham notes that employer economic breach would make sense b/c of duty to mitigate
-Key element missing from analysis are the inevitable transaction costs and fact that non-breaching party is certain to be under-compensated


a) Some have proposed modifications to get around this

	Roth v. Speck (DC Municipal Ct. App. 1956) (p.958)

	Facts: P owned salon, where D was employed by as a stylist.  D had a K where he was to be paid 75/week or 50% on the gross receipts of his haircuts (whichever was greater) for one year.  After 6 months, D quit and worked for another shop at salary of $100/week. P tried to hire replacements but they never matched D’s skill.  D said he left b/c conditions in P’s shop were unbearable and so the money wasn’t the main reason for leaving.
-At TC, P given nominal damages of $1 b/c no proof of actual damages/any contended damages were too vague or speculative

-Court finds evidence of actual damage

-Measure of damages for breach of an employment K by an employee is the cost of obtaining other service equivalent to that promised and not performed


a) Compensation for additional consequential injury may also be recovered if at the time K was made, the employee had reason to foresee that such an injury would result from breach.  Here need not concern ourselves w/ foreseeability of lost profits b/c P’s proof too speculative

-For value of D’s services, look to what he was paid at new job compared to original one to find his fair market value

-So P would have to have paid $100/week to hire someone as good as D

-Damages would be difference between fair market value ($100) and original K for remainder of K period


-Difference here compared w/ Lukaszewski (damages were difference between her salary and the person they hired to replace her)
-In Roth, court should have just said “disgorgement”

-The law in our state is what the Roth court announced, half step between expectation damages and reliance damages (2d best way to look at expectation damages is how Roth did)
-Lukaszewski court fixes damages based on what the school had to pay to replace her (Restitution)

-Roth court fixes damages based on market value for the employee who left

-What kind of incentive structure is established?


a) In either case there is a damage award that discourages people from leaving their job


b) Under Roth, don’t leave for the pay b/c you won’t get it only leave if you’re miserable


c) Under Lukaszewski, leave for money b/c only have to pay replacement cost

-Efficient breach here could be problematic if reversed and employer breaches K w/ employee

-In both cases it is appropriate for damages to be paid, and the result is that there is discouragement from breaching

-Specific performance would create an unworkable environment

a) But what if they didn’t want to go back to work there and the businesses didn’t want them back, so they would just negotiate some kind of exit

VII. ALTERNATIVES TO EXPECTATION DAMAGES: RELIANCE AND RESTITUTIONARY DAMAGES, SPECIFIC PERFOMANCE AND AGREED REMEDIES

A. RELIANCE DAMAGES
	Wartzman v. Hightower Productions, Ltd. (Md. Ct. App. 1983) (p.965)

	Facts: Group forms Hightower Productions to promote a stupid money making scheme.  Approach Wartzman, a lawyer, and tell him they need to sell stock in order to make money.  Shortly thereafter, Wartzman incorporated the company.  Things were going well but still needed to sell more stock.  At shareholder meeting, though, Wartzman told the principals that no further stock could be sold b/c corporation was structured wrong and would have to get a securities attorney, which would cost 10-15k.  Faced w/ this problem, shareholders decided to just shut down the operation.  Hightower then sued Wartzman’s law firm.
-TC jury found for Hightower

-Wartzman argues there is a lack of causation between his mistake and the operation’s failure (b/c idea was so absurd)

-Where anticipated profits are too speculative to be determined, monies spent in part performance, in preparation for or in reliance on the K are recoverable

-Recovery based on reliance is not w/o limitation

a) If it can be shown that full performance would have resulted in a net loss, the P cannot escape the consequences of a bad bargain by falling back on reliance interest
-RS § 349 Damages based on Reliance Interest
-Very life blood of Hightower rested on being able to sell stock

-Wartzman had opportunity to minimize recovery by showing that venture couldn’t have succeeded

-Party who is in default may not mitigate his damages by showing that the other party could have reduced those damages by expending large amounts of money or incurring substantial obligations (Wartzman argues mitigation b/c could’ve paid for securities lawyer)


a) Funds to even do that were not in Hightower’s capability

-Innocent party doesn’t even have to try to mitigate if breaching party could’ve


-Reliance damages include foregone opportunities


B. RESTITUTIONARY DAMAGES 
-RS § 373 Restitution when other party is in breach
	US ex rel. Coastal Steel Erectors, Inc. v. Algernon Blair, Inc.(4th Cir 1973) (p.983)

	Facts: Steel was subcontractor for Algernon.  Blair refused to pay for a crane rental.  After Coastal had performed 28% of K when it terminated performance based on Blair’s nonpayment.  TC found that Blair had to pay for crane rental but that other payment due to Coastal wasn’t allowed b/c Coastal would’ve lost money on the K.  
-Coastal is entitled to restitution damages here, though

-Accepted principle of K law that promisee upon breach has option to forego any suit on the K and claim only the reasonable value of his performance

-Blair has retained benefits from Coastal and so Coastal is entitled to restitution

-Measure of recovery here is reasonable value of the performance and recovery is undiminished by any loss which would’ve have been incurred by complete performance

a) Standard for measuring this amount for which such services could’ve been purchased from one in P’s position at time and place where services were rendered

-Remanded to determine that


-No doubt that Blair breached here

- Damages here are easily determined (RS §371(a))
-Think about Locke case.  Speculative to figure out Locke’s expectation damages.  She can ask for reliance damages or sue for restitution, under either label asking for what she gave up to enter into this K back.  (Could look at family court case she gave up to enter into K, which would have awarded her half of Eastwood’s assets)

-Prefer to give reliance damages over restitution b/c it is highly likely that person’s loss from breach that didn’t benefit breacher will be recovered (i.e. what did you give up)


a) Reliance includes restitutionary


C. SPECIFIC PERFORMANCE
	City Stores v. Ammerman (DDC 1967) (p.1010)

	Facts: P seeks specific performance a K where D’s allegedly promised to offer P a lease as a major tenant in D’s new shopping center at Tyson’s Corner.  The terms of the K were that Ds were to give P an opportunity to accept a lease equal to those offered to other major department stores---->Prelim. Injunction was granted to prevent leasing of last Dept. store spot.

-Ds sought to build mall at Tysons but had to persuade Brd. of Supervisors of Fairfax County to rezone the property.  When P came along, D’s prospects did not look good, Brd. had voted against the rezoning, had a rehearing to try one more time on 5/31/62 and also a competitive bid from Rouse-Reynolds group to build.  Prior to 5/31/62, P and D had been negotiating terms of K for lease @ Wheaton Plaza (Lerner and Gudelsky Ds).  Mr. Jaegls, Pres. of Lansburgh learned of the Tyson’s proposal; Lerner asked him for a letter expressing a desire for Lansburgh to be a aprt of Tyson’s, which would be used for upcoming board hearing.  Mr. Jaegls takes unusual step of writing letter saying that Lansburgh had a great interest in becoming a major tenant at Tyson’s.  

-Now, Ds say P wrote lleter so Ds would help in getting permission from Wheaton tenants to not object to Lansburgh moving in, but evidence doesn’t support it b/c it wasn’t until 11/62 that Montgomery Ward of Wheaton objected to Lansburgh.

-P wrote the letter in exchange for the opportunity to become a major tenant @ Tyson’s on terms equal to other major tenants (5/29/62 letter from Lerner/Gudelsky to that effect) (SoF satisfied)

-Letter constitutes adequate consideration for valid, unilateral K

a) Ds say no option K, but if there was, terms are not definitive enough

b) Not so b/c Lerner/Gudelsky could only offer contingency, K here not typical b/c depended on county approval and other major tenants.  Once those conditions were met, D under K obligation

-Issue of Specific Performance

a) D says that b/c certain terms are not clear (design, construction costs, etc) specific performance not appropriate

b) But the Morris v. Ballard case (DC), held that an option purchase property which contained a provision as to price on terms to be agreed upon was specifically enforceable

c) Pomeroy: when D has received benefits, P would be virtually remediless unless K were enforced and objections raised on ground of incompleteness or uncertainty not enough

d) Clear that money damages wouldn’t suffice here (can’t calculate for loss of right to participate in shopping center nor for loss of extending into suburbs)

e) Standards to be observed here are easy enough, just look at the 2 other Dept. store leases

-Hardship for Ds

a) Claim that loss of Sears lease would damage them b/c it is more valuable, but don’t contend that Lansburgh lease would be impossible or ruinous

b) So just b/c it is less profitable is not enough

c) Also didn’t waive right b/c no valuable consideration

d) Every time Ds said they were under no contractual obligation, Ps disagreed

e) And couldn’t have claimed anticipatory breach b/c execution of lease w/ other major tenants hadn’t occurred


-RS § 357 Availability of Specific Performance and Injunction: Granted at court’s discretion
-RS § 359 Effect of Adequacy of Damages: Specific performance won’t be ordered if damages would be adequate to protect the expectation interest of the injured party
-RS § 362 Effect of Uncertainty of Terms: Terms must be sufficiently certain to provide basis for an appropriate order of specific performance

-Efficient Breach: Pay City Stores to buy them out


D. AGREED REMEDIES
	Westhaven Associates, Ltd. V. C.C. of Madison, Inc. (Ct. App. Wis 2002) (p.1032)

	Facts: D was tenant in P’s shopping mall.  Without P approval, D closed its store.  P seeks damages stipulated to in K.  The 2 parties had stipulated to damages and they required CC to pay P $20/day if CC if CC fails to keep business open during normal hours and that CC must pay its normal daily rent for each day CC fails to keep its premises open for business during specified minimum hours.  (CC agreed that it had to pay its lease rate until premises were relet, these damages are in addition to that).

-A stipulated damages provision will be enforced if it’s reasonable, to determine that look at several factors: (1) Did parties intend to provide for damages or for a penalty, (2) is the injury caused by the breach one that is difficult or incapable of accurate estimation at the time of the K, and (3) are the stipulated damages a reasonable forecast of the harm caused by the breach?

-Essentially, must look at both the harm anticipated at the time of K formation and the actual harm at time of breach

-Party seeking to avoid stipulated damages provision bears both burden of proving facts and persuading court that provision shouldn’t be enforced

-2 different fees for the same conduct doesn’t turn provision into a penalty


a) Not form lease either b/c damages tied to CC’s unique rent for the mall

-Absence of mitigation clause in provision not telling b/c it was elsewhere in K

-P entitled to more than lease rate for breach b/c of nature of mall business (Damages ascertainable at time of contracting, D argues yes)


a) One lost tenant has damaging ripple effect in mall

-P had to given written notice and time before declaring reach, so it wasn’t as if CC didn’t have opportunity to cure a minor or justifiable breach

-After breach analysis, seems that damages relate to P’s actual harm even if tenancy later increased b/c it could’ve increased more had CC not left

-Stipulated damages here were reasonable 


-Courts traditionally used 3 prong approach to stipulated damages: (1) Damages to be anticipated from the breach must be uncertain in amount or difficult to prove, (2) the parties must have intended the clause to liquidate damages rather operate as a penalty, and (3) amount set in the agreement must be a reasonable forecast of just compensation for the harm flowing from breach

-RS §356 Liquidated Damages and Penalties
-In approach these damages, should look at both what was anticipated and actual harm from breach, like court in Westhaven, some courts don’t do that (traditional view is to just look at clause from the time K was made)
-General PP, Ks don’t have punitive damages, don’t want this turning into a torts case

-Majority rule says that you have to look retrospectively

-One way to spot a penalty clause would be if it had no connection at all to the breach


a) Can’t have too much of a disconnect
-For final, cases that we study are said to have been promulgated from fictional state’s SC, RS is persuasive unless explicitly adopted by the state in one of the cases

-Law of exam is that Adler is not binding.  To prove unconscionability, needs to have both procedural and substantive unconscionability (majority rule)
-Can choose any 5 of the fifty to right 2 or 3 sentence explanation of why you are choosing the answer you are choosing
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