Contracts II Outline
Princess Cruises test: 3 factors.
· Is it essentially a service K with only a small part dealing with goods or opposite?
· The nature of the supplier:  Representing itself mainly in terms of service or goods?
· Intrinsic worth of materials supplied.  
Parole Evidence Rule
 (PER):  Keeps certain evidence out.

· Provides certainty for parties
· Prevents the intro. of unreliable evidence

· Deters attempts to rewrite agreements in hindsight.

1.  To apply it must be an integrated agreement - R. § 209:   
·  A writing or writings constituting a final expression of 1 or more terms of an agreement.
· Must be determined by the ct. before determining interpretation or application of PER.

· When parties reduce an agreement to a writing which reasonably appears to be a complete agreement, it is taken to be integrated unless it’s established by other evidence that the writing was not a final expression.
Must determine if it is a Partial or Complete integration – R. § 210:

· Complete integration: an integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement.

· Partial integration:  A document not intended to include all details of the parties’ agreement.

· Merger Clause:  Says the document constitutes the entire agreement of the parties and there are no representations, warranties, or agreements other than those contained in this document.

2.  PER:  R. § 213:  Integrated agreement discharges prior agreements where inconsistent.
· Complete integration:  No evidence of prior or contemporaneous agreements or negotitiations may be admitted which would contradict R. § 215 or supplement/add to the written agreement.  R. § 213
· Can introduce evidence to explain ambiguity
· Partial integration:  No evidence of prior or contemporaneous agreements may be admitted if it would contradict the written agreement. R § 215
· Supplement: yes R. § 216
· Explain:  Yes 
3.  Exceptions to PER:  R. § 214
· Not excluded:  Evidence to show there was no agreement or it’s not effective.
· Incapacity
· Fraud
· Sherrodd:  Size of job much bigger for sub-contractor.
· P signs K under threat they won’t be paid for what is done.
· Ct. denies P’s claim of fraud, saying that the exception only applies when fraud does not directly contradict the K.
· Opinion inconsistent with the law as they add this qualification to it.
· K P signed expressly stated terms they now object to.
· Illegality
· Duress
· Undue influence
· Mistake
· Lack of Consideration
· No mutual assent
· Evidence to show that the integrated agreement is complete or partial
· Evidence to show a collateral agreement.
· Is the agreement collateral to the original agreement?  A separate K (with consideration) between the parties.
· Thompson:  Selling logs, but what quality?

· Ct. says to look at the agreement itself to determine if it is a full expression of agreement.  Traditional 4 corners approach.

· Ct. denies buyer’s claim that the warranty is a collateral agreement.  Says it would be part of the same K.
· Oral condition:  Oral evidence is permissible to show that the agreement would not take effect unless some specified event occurred. R § 217
· Evidence to show entitlement to an equitable remedy.  Ex.  Reformation of a K
· Subsequent agreements:  Evidence of agreements made after the K was made.
· Evidence to explain ambiguity in the K.
· Taylor:  Bad faith claim against car insurer.
· Ct. determines that the release is ambiguous and allows PE in to interpret.  No threshold in AZ for finding ambiguity before admitting evidence.
· Ct’s approach is to decide if the writing is reasonably susceptible to the meaning that’s claimed.  Clear that P was underinsured.
UCC PER:  Basically the same as CL except § 2-202 specifies that the agreement may be explained or supplemented:

· By course of performance, course of dealing, or usage of trade
· § 1-205:  Course of dealing:  A sequence of previous conduct between the parties during the transaction that may be fairly regarded as establishing a common basis of understanding.
· Trade usage:  Any practice or method of dealing having such regularity of observance as to justify an expectation that it will be observed with respect to the transaction.

· A course of dealing between parties and trade usage may give particular meaning to and supplement or qualify terms of an agreement.

· If inconsistent express terms control both and course of dealings controls trade usage.

· Evidence of a relevant usage of trade is not admissible unless and until the other party has been given such notice as the ct. finds sufficient to prevent unfair surprise.

· § 2-208:   Where K involves repeated occasions for performance and opportunity for objection to it, any course of performance accepted or acquiesced in without objection shall be relevant to determine the meaning of the agreement.
· Nanakuli v Shell:  Price protection for asphalt.

· P claims breach of K when D fails to price protect and points to past course of dealings where it had done so.
· Ct. denies D’s argument that it had been a waiver because they had done it twice and jury determined it was price protection.

· Looking at trade use price protection was a nearly universal practice.

· Appears to contradict express terms that say D can set price, but ct. says it is just qualifying the lang.  Also, it is a form K and parties didn’t seem to give terms great weight.  Could have expressly eliminated option to bring in trade usage.

CISG:
Art. 8:  Statements made by and other conduct of a party are to be interpreted according to his intent where the other party knew or should have known of that intent.

· If that is not applicable it is to be interpreted under the rxble person std.  (Obj)
· In determining intent or understanding due consideration is to be given to all relevant circumstances, ie. Negotiations, course of performance, course of dealing, etc.

Art. 9:  Parties are bound by any usages to which they have agreed or practices they’ve established amongst themselves.

· Unless they agree otherwise parties are considered to have made trade usage applicable to their K.
Art. 11:  A K of sale need not be concluded in or evidenced by writing and is not subject to any other requirement as to form.  It may be proved by any means, including witnesses

MCC-Marble Ceramic:  K in Italian

· Ct concludes there is no PER under the CISG.  Art. 8(3).
· Ct. says that PE can be avoided by including a merger clause, but that is problematic because you can undermine a merger clause and without the PER there is no exception giving reason for a merger clause.

Implied Terms

Reasons for implied terms:
· Efficiency by not prolonging negotiations.

· These parties would have agreed to this term had they thought about it.

· These are untailored default rules that in some sense what the majority of parties would have wanted.  Saves the parties in bargaining.

· A rule that forces certain parties to declare themselves.  Oppose a default rule because of some public policy consideration.  Ex. Penalty default rules.  They give a party an incentive to contract around the rule if they want

· Forces parties to reveal information.

Wood v. Lucy:  P has deal with D to exclusively place her designs on the market.  D then violates Ps exclusive right by endorsing 2 things in separate line.

· D argues there is no K because P wasn’t bound to do anything.
· Cardoza reads into the deal that it would be in place as long as P made reasonable efforts because he says it corresponds with the parties’ intent.  

· Concern for fairness.

UCC § 2-306(2):  A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.
UCC § 2-308:  Unless otherwise agreed the place for delivery of goods is the seller’s place of business or if none residence; but

· In a K for sale of identified goods which to the knowledge of the parties at the time of deal are in some other place, that place is the place for their delivery.
Liebel: Dealer-distributor has deal for exclusive sale of D’s garage doors.

· D cancels deal with P arguing that it was terminable at will while P argues they should have gotten reasonable notice.  They were stuck with inventory, etc.

· Ct. first determines that the dealer-distributor has K for sale of goods and that the UCC applies.

· Reasonable notice was required and ct. rejects D’s claim that written notice terminating K that day was sufficient.
· If there was some sort of trigger provision in the K for allowing termination that would probably make this sufficient notice.

UCC § 2-309:  Time for shipment/action under a K if not otherwise provided shall be a reasonable time.

· Where the K provides for successive performances but is indefinite in duration it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party.

· Termination of a K by 1 party except on the happening of an agreed event (trigger) requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if unconscionable.  (Allows parties to take charge and specify agreed terms)
CISG 31:  If a location is not determined the sellers obligation to deliver consists:
· If the K involves carriage of the goods – in handing the goods over to the 1st carrier for transmission to the buyer.

· Otherwise, if the K relates to specific goods, or goods being drawn from a specific stock or to be manufactured or produced, and at the time of the conclusion of the K the parties knew that the goods were at a particular place – in placing the goods at the buyer’s disposal at that place;

· In other cases – in placing the goods at the buyer’s disposal at the place where the seller had his place of business at the time of the conclusion of the K.

CISG 33:  The seller must deliver the goods:

· If a date is fixed by or determinable from the K, on that date;

· If a period of time is fixed by or determinable from the K, at any time within that period unless circumstances indicate that the buyer is to choose a date; or

· In any other case, within a reasonable time after the conclusion of the K.

Good Faith:
Stds:

· Sub:  Means honesty in fact.
· Obj:  Especially relevant to merchants.  Means that you follow reasonable commercial stds. of dealings
R. § 205:  Every K imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.
Locke v. WB:  Clint Eastwood’s ex gets deal with WB but they have side deal not to do anything

· Ct. determines that there was an implied covenant of good faith, but there was some concern that this ruling would constrain WB in the future over questions of whether they really considered projects.
· Ct. differentiates this case from Waits (which was cited) because Warner had an express right not to do anything in Waits.
UCC § 1-102(3):  ...the obligations of good faith, diligence, reasonableness and care prescribed by this Act may not be disclaimed by agreement but the parties may by agreement determine the stds. by which the performance of such obligations is to be measured if such standards are not manifestly unreasonable.

UCC § 1-203:  Every K or duty within this Act imposes an obligation of good faith in its performance or enforcement.
UCC § 1-201(19):  “Good faith” means honesty in fact in the conduct or transaction concerned.

UCC § 2-03(1)(b):  “Good faith” in the case of a merchant means honesty in fact and the observance of reasonable commercial stds. of fair dealing in the trade.

UCC § 2-306(1):  A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded. 
Empire Gas v. American Bakeries:  Propane deal goes down to 0.

· Output K:  An agreement in which a producer agrees to sell its entire production to the buyer, who in turn agrees to purchase the entire output, whatever that is.

· Ct. determines it was not ok to for judge to just read 2-306(1) to the jury.  It is his job to interpret.
· Posner says that std. for good faith is if you have a valid business reason.  Since D gave no reason for lowering order to 0 the ct. found against them. 

· Simple fact that you cannot make a profit is not enough to bail.  However, if keeping with the K would drive you out of business that would not be bad faith.

· If they cut back because they were selling less bread that may be sufficient for good faith.

Donahue v. FedEx:  Employee claims he was fired after complaining about boss.

· Ct. determines that Ps K had the implied term of being at-will because it was for an indefinite duration.

· Ct. seems to say that good faith does not apply to the termination of at will employment Ks.  2 reasons:
· We don’t want to invade party autonomy

· It would mean that the Ks are no longer at will.

· Economically, we want a fluid market.

· Employee are able to leave so employers should also have option.

· Possible exceptions:

· For public policy (In this case ct. rules that P’s claimed whistle blowing is not sufficient)

· Ks where additional consideration is provided

· Employer has committed himself through employment manuals

· Where there is a detrimental reliance.
CISG Art. 7(1):  Regard is to be had for the observance of good faith in int’l trade.

Warranties
UCC § 2-313:  Express Warranties by the seller are created as follows:

· Any affirmation made by the seller which relates to the goods and forms a basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise.

· Any description of the goods... creates an express warranty that the goods shall conform.

· Any sample or model... creates an express warranty that the whole of the goods shall conform.

· Seller does not need to use formal words or specifically intend to make a warranty, but an affirmation merely of the value or a statement purporting to be merely seller’s opinion or commendation (puffing) does not create a warranty.
UCC § 2-314:  Implied Warranty of Merchantability; Usage of Trade

· Unless excluded or modified, a warranty that the goods shall be merchantable is implied in a K for their sale if the seller is a merchant of those goods.
· Goods are merchantable if fit for ordinary purposes.
UCC § 2-315:  There is an implied warranty of fitness if the seller has (1) reason to know that the buyer is seeking the goods for a particular purpose; 

· (2) reason to know he is relying on the seller to select or furnish suitable goods; and

· (3) he did rely on the seller’s skill or judgment,  unless excluded or modified.

UCC § 2-316:  Exclusion or Modification of Warranties:
· Words or conduct negating or limiting warranty will be inoperative if unreasonable.

· To exclude or modify the implied warranty of merchantability the language must mention merchantability and in case of a writing must be conspicuous.

· All implied warranties are excluded by expressions like “as is,” “with all faults” or other lang. which calls the buyer’s attention to the exclusion of warranties and makes clear there is no implied warranty; and

· When the buyer has examined the goods or has refused to examine the goods there is no implied warranty with regards to defects which should have been found; and

· An implied warranty can be excluded or modified by course of dealing or course of performance or usage of trade.

Bayliner:  Guy buys fishing boat that’s slower than he believed.  UCC case.
· P argues that the boat was not suitable for fishing where he wanted to go and there was an implied warranty of merchantability.

· Ct. finds that it is suitable for fishing by pointing to the evidence that he had run it so much.

· P argues that he had a particular purpose and needed it go 30 mph, but the ct. finds the seller was not informed of the precise requirement and thus denies that there was an implied warranty of fitness for a particular purpose.
CISG 35:  The seller must deliver goods which are of the quantity, quality, and description required by the K.

· Except when agreed otherwise, the goods do not conform with the K unless they:

· Are suitable to satisfy the normal use.

· Are fit for any particular purpose expressly or impliedly made known to the seller at the time of the conclusion of the K, except where the circumstances show that the buyer did not rely, or that it was unreasonable for him to rely, on the seller’s skill or judgement.;

· Conform with the sample or model the seller held out to the buyer.

· Are packaged in the normal way or, where there is no such manner, in a way adequate to preserve and protect the goods.

· The seller is not liable for any such lack of conformity if at the time of the K the buyer knew or could not have been unaware of such lack of conformity.

Caceci:  House is built and then starts to sink.

· Ct. determines that there is an implied warranty for skillful construction.  The house must be built in a way free from material defects.

· Builder need not know of the defects for there to be a breach of warranty and it cannot be excluded through boilerplate.

· Lots of cts. adopt this implied warranty, but some do not recognizing that the buyer also has an opportunity to inspect.
Defenses Against Enforcement of a Contract
If one party is unable to assent due to age or mental incapacity and intoxication.

If 1 or more of the terms are unfair, making it unconscionable.

Minority
R. § 14:  A person has the capacity to incur only voidable contractual duties until he turns 18 (unless provided by statute).
Dodson:  16 yr old purchases a pickup truck blows out the engine and then suffers a hit and run.

· A k is void if neither party can invoke it.  Ex. Illegal drugs
· Voidable: when one party can void it.

· Majority rule today matches R 14 in saying that the K is voidable at the election of the minor.

· Minority rules:  

· Benefit rule:  Says K is voidable but the purchase price will be reduced by the use (like a rental).

· Purchase price reduced by the depreciation.

· Ct. adopts rule that reduces purchase price recoverable to minor by his use, depreciation, and willful or N damage to the article purchased.
· Concerned about giving more protection to sellers and recognizing that minors have a growing role in society.

A minor can affirm a contract once he reaches 18 but the maj. says he must act within a reasonable time or cts. will assume he is reaffirming it.

There is an exception for minors who are really in need because we want people to have certain K with minors.  

· They are enforceable only if reasonabel.  Cannot sell a minor a loaf of bread for $1000.

Mental Incapacity
R. 15(1)(a):  Cognitive test for competency- Whether the person has the mental ability to know what they are doing and understand the nature and consequences of their action.

· Voidable even if the other party had no reason to know and terms are fair.

R. 15(1)(b): Volitional test- When person is unable to act in a reasonable manner.  Person may understand but they lack control and cannot help themselves.

· Other party must have reason to know of the condition to apply.
R. 15(2):  If a K is made on fair terms and the other party is without knowledge of the mental defect it may not be voided to the extent the K has been performed or if it would be unjust.

Hauer:  Mental incompetent takes out loan from the bank.

· Ct. determines that it isn’t controlling that she was previously recognized as being unable to manage her affairs.  That was then and this is now.

· She is found incompetent and the K is considered voidable.
· Majority says that the party lacking capacity will have to restore consideration given by the other party.

· There was no indication that the transaction here was unreasonable but the ct. says that the bank had reason to know of her incapacity.

· That is unfair to the bank because 15(2) does not speak of reason to know.  The ct. is taking that from 15(1)(b).
R. 16:  A K is voidable for person entering into a transaction if the other party has reason to know that by reason of intoxication.

· he is unable to understand in a reasonable manner the nature and consequences of the transaction, or

· he is unable to act in a reasonable manner in relation to the transaction.

CISG (4)  & UCC (§ 1-103) not concerned with these matters.  Look to common law.  

Duress:  Improper threat, inducement, no reasonable alternative.
Totem:  K to ship pipes becomes a mess because of D who then cancels deal and Ps insurance.  D hesitates to pay for costs making P accept far less to avoid bankruptcy.
· P claims economic duress.  

· Physical duress is no longer required.

· Ct. says one must show that:

· The party involuntarily accepted the terms of the other.

· Circumstances permitted no other reasonable alternative; and

· Such circumstances were the result of coercive acts of the other party.

· There must be a wrongful act or threat; either criminal, tortuous, or moral.

· Ct. says Ps allegations would support a claim of economic duress.

R. § 174:  When a party is physically compelled by duress to engage in the conduct it is not effective as a manifestation of assent.

R. § 175:  Contract is voidable if the other party’s improper threat left the victim no reasonable alternative.
· If the assent is induced by a 3rd party, the K is voidable unless the other party in good faith and without reason to know of the duress either gives value or elies materially on the transaction.

R. § 176:  Gives a list of improper threats.


d:  the threat is a breach of good faith or fair dealing.  (Totem)

Undue Influence:  Excessive pressure and susceptibility or confidential relationship.
Odorizzi:  Gay teacher arrested and pressured by superintendent and principal to resign as soon as he returns from sleepless night in jail.

· Undue influence involves the use of excessive pressure to persuade one vulnerable to such pressure.  

· Pressure applied by a dominant subject to a servient subject (undue susceptibility)

· In combination, the elements of undue susceptibility and excessive pressure make the dominant person’s influence undue.  (R. § 177 also 3d party treated like 175)  
· Vulnerability of subservient person:

· May be due to age, mental incapacity.  Need not be permanent.

· In this case he was just arrested, distraught, and sleep deprived.

· Undue pressure (ct. gives list):

· Discussion of deal at an unusual or inappropriate time

· Consummation of the transaction in an unusual place

· Insistent demand that the business be finished at once

· Extreme emphasis on untoward consequences of delay

· Use of multiple persuaders against a single servient party

· Absence of 3rd party advisers to the servient party

· Statements that there is no time to consult financial advisors or atty.

· All the elements seem be there in this case.
Misrepresentation
K v. Tort.

· K action:
· Seek rescission (get out of the K)
· May require P to return the property sold in a sales case
· Tort action:
· Seeks damages
· If misrepresentation is not fraudulent/done knowingly ct may not recognize or limit tort action.
Elements needed:
· State of mind doesn’t have to be intentional; can be N or even innocent if it goes to a material fact.

· Justifiable reliance:  Gullible people may be protected (especially when intentional)

· Must be a misrepresentation of fact (rather than opinion)
Syester:  P, a gullible widow, was convinced by D to buy 4,000 hrs of dance instructions. 

· P sues for misrepresentation and with it there is a K claim to get out of the release she signed barring the suit.
· Ct. says the std. for rescinding the release is whether there was a material misrepresentation or fraudulent overreaching in procuring the release.  (R § 164(1))
· Ct. feels there is enough evidence for a jury to find it.

· Material misrepresentation in that they led her to believe she could be a profession dancer.  It induced her to buy the hrs, but was impossible.  Other possible elements:

· Said she didn’t need a lawyer.

· Implication that instructer had a romantic interest.

· Appears fraudulent since they intended to induce assent.

Distinction between fraudulent v. material isn’t always clear.
R § 162:  Defines fraudulent and material:

· A misrepresentation is fraudulent if he intends for his assertion to induce a party to manifest his assent and the maker:

· Knows or believes that it is not in accord with the facts, or

· Does not have the confidence that he states or implies in the truth of the assertion, or

· Knows that he does not have the basis that he states or implies for the assertion

· A misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so.

R. § 163:  If a misrepresentation as to the character or essential terms of a proposed K induces conduct that appears to be assent by one who neither knows nor has reason to know the truth, his conduct is not effective as a manifestation of assent.

R. § 164(2):  If one’s assent is induced by a 3d party’s fraudulent or material misrepresentation and he justifiably relies on that misrepresentation, he may void the K unless the other party to the deal in good faith and without reason to know of the misrepresentation either gives value or relies materially on the deal. 
Nondisclosure:  Had an affirmative duty to disclose but was silent.  
R. § 161:  When nondisclosure is equivalent to an assertion
· Failure to correct past statement:  Where he knows that disclosure is necessary to prevent some previous assertion from being a misrepresentation or fraudulent or material. (Seems to apply to Hill)
· Failure to correct a mistake:  Where he knows that disclosure would correct a mistake of the other party as to a basic assumption on which the K is being made and if non-disclosure amounts to a failure to act in good faith.  (Seems to apply to Hill)
· Where he knows that disclosure would correct a mistake of the other party as to the contents or effect of an agreement.

· Fiduciary relationship:  Where the other person is entitled to know the fact because of a relation of trust and confidence between them.
Hill:    P wasn’t told about past termite infestation by sellers/D of the house.
· Ct. rejects Ds’ claim that the K’s merger clause prevents a claim of misrepresentation because parol evidence is permissible to show evidence of fraud.

· Ct. suggests std. that a seller has a duty to disclose material facts within his knowledge that pertains to the value of the house.

· Good faith is also a relevant consideration according to ct.  

Prof. Keeten gives 8 factors to determine good faith in disclosure:

· The difference in the degree of intelligence of the parties to the transaction.  Community’s sense of justice demands it

· The relation that the parties bear to each other

· The manner in which the information is acquired.  Information which affects the value of the subject matter of a K may have been acquired by chance, by effort, or by an illegal act.  It makes a difference on the ethical quality of non-disclosure.

· The nature of the fact not disclosed.  In ks of sale of real property, if the vendor conceals an intrinsic defect not discoverable by rxble care, there is a much greater likelihood of a duty to disclose than if it is something extrinsic. 

· The general class to which the person who is concealing the info. belongs.  Seller more likely to be required to disclose info. than a purchaser.

· The nature of the K itself.  In releases, and Ks of insurance, practically all material facts must be disclosed

· The importance of the fact not disclosed

· Any conduct of the person not disclosing something to prevent discovery.  The active concealment of any material fact – anything that might prevent the purchaser from buying at the agreed price is fraudulent.

There is a duty to disclose non-material facts when the buyer specifically asks.

R. § 168:  Reliance on Assertions of Opinion

R. § 169:  One is not justified in relying on an assertion of opinion unless he:

· Stands in such a relation of trust and confidence to the person whose opinion is asserted that the recipient is reasonable in relying on it, or

· Reasonably believes that, as compared with himself, the person whose opinion is asserted has special skill, judgment or objectivity with respect to the subject matter, or

· Is for some other special reason particularly susceptible to a misrepresentation of the type involved.

R. § 173:  If a fiduciary makes a K with his beneficiary relating to matters within the scope of the fiduciary relation, the K is voidable by the beneficiary, unless

· It is on fair terms; and

· All parties beneficially interested manifest assent with full understanding of their legal rights and of all relevant facts that the fiduciary knows or should know.

· (Ex.  Lawyer goes into deal with client and doesn’t divulge all info client would want)

Unconscionability:
UCC § 2-302:  If the ct. finds the K or any clause to have been unconscionable when made the ct. may refuse to enforce the K, or it may enforce the remainder of the K without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.

· When it is claimed or appears to the ct. that the K or any clause may be unconscionable the parties shall be given a reasonable opportunity to present evidence to aid the ct. in making the determination.

R. § 208:  Same as UCC.

Unconscionable:

· Procedural:  Defect in negotiating process

· Absence of a meaningful choice (Williams)

· Unfair surprise (UCC)

· Substantive:  Concerns about the terms that resulted from the process.

· Unreasonably favorable terms (Williams)

· Oppression (UCC)
Williams v. Walker-Thomas Furniture Co.:  Store adds payments to everything previously bought so if you fall behind everything could be repossessed. (Pre UCC)
· Ct says to look for:
· Terms that are hidden or unintelligible

· Disparity in bargaining power

· Lack of meaningful choice.

· Fact that store sold door to door adds to unintelligible character of transaction and the language of the clause was very convoluted.  Suggests to ct. it may be uncons. and remands to tc.
· Substantive unconscionability:  Terms unreasonably favor store (Note:  UCC and R. do not talk about superior bargaining power, but look more to unfair surprise)

· On the one hand it seems unfair to take it all but on the other hand we want people to be able to purchase this stuff and this may be the only way to extend credit.
Adkins v. Labor ready:  Temp. Employment, pay today, but arbitration required.
· Ct. recognizes that there is federal support for arbitration.

· WV law for unconscionability requires (1) gross inadequacy in bargaining power and (2) terms unreasonably favorable to the stronger party.

· Ct. said if this were unfair bargaining power all employee-employer Ks would be deemed unfair.

· Ct. says that P failed to prove they couldn’t afford arbitration or the importance of waiving class action.

Cooper:  Sexual harassment at KFC.  P is fighting the arbitr. clause in employment K.  

· In Circuit City  the SC said that agreements to arbitrate employment disputes are almost universally enforceable.

· Tenn. Law requires ct. to look to see if:
· It is a K of Adhesion (it is because there were no negotiations/take it or leave it); and then if so 

· Is it unconscionable?

· Ct. says there is procedural unconsionability because P didn’t really see the clause.  It wasn’t made bright, bold, etc.

· Ct. says that D didn’t really understand the significance of clause.

· Substantively unconscionable because she cannot advance her substantive rights as she cannot afford the fees.

· Ct. refuses to late D pay for the fees now, saying it is too late and would be bad policy.

· Ct. seems to suggest that if the substantive is bad enough it may be enough to show unconscionability.

Public Policy
Some types of Ks, no matter how fair, are unenforceable.

· Want to discourage illegal Ks and dealings by not enforcing

· Want to prevent cts. from enforcing certain Ks that we feel are inappropriate. Ex. surrogacy Ks.

· When 1 party in particular is victimized.

R. § 187:  Non-ancillary restraints on competition are unreasonably in restraint of trade.

R. § 188(1):  An ancillary restraint on competition is unreasonably in restraint of trade if:

· The restraint is greater than needed to protect the promisee’s legitimate interest, or

· The promisee’s need is outweighed by the hardship to promisor and the likely injury to the public.

(2):  Such ancillary restraints include:

· A promise by the seller of a business not to compete with the buyer in such a way as to injure the value of the business sold;

· A promise by an employee or other agent not to compete with his employer or other principal;

· A promise by a partner not to compete with a partnership.
Valley Medical Specialists:  P sues the Dr. for violating the restrictive covenant they had.
· Ct. says restraints on competition are often held unenforceable because they hurt the public.  This is especially true with drs (and the ABA forbids them among attys).
· As long as they are ancillary to another deal such restrictive covenants may be enforceable though.  Ex.  Sell business and promise not to open up shop next door

· Ct. says that the covenant is far broader than necessary.  

· Covers 235 sq. miles and has a duration of 3 yrs when the ct. suggests 6 months would be sufficient.

· Ct. determines Dr. had his skills before joining P so that is not a concern of theirs.  Only legitimate interest was the process of getting referrals. 

· Ct. determines covenant cannot be enforced.

What cts. may do when they find a restrictive clause is too broad?

· Simply use the blue pencil 

· *Use blue pencil, but restrictively.  For a lot of cts this means you can only cross out.  Can’t do things that involve jotting in the margins.

· *Use the blue pencil to rewrite the covenant unless there is evidence of overreaching or bad faith.

· Simply don’t enforce these types of clauses, or even the K as a whole.

· Not a very common approach.

Problem with the 1st 2 approaches is they encourage people to be dramatic.

R. § 178:   A term is unenforceable if legislation states it as being so or if the interest in its enforcement is clearly outweighed by a public policy against enforcement.

· Factors to consider in weighing the interest in enforcement:

· The parties’ justified expectations,

· Any forfeiture that would result if enforcement were denied, and

· Any special public interest in the enforcement of the particular term

· Factors to consider in weighing a public policy against enforcement:

· The strength of that policy as manifested by leg. or judicial decisions,

· The likelihood that a refusal to enforce the term will further that policy

· The seriousness of any misconduct involved and the extent to which it was deliberate, and

· The directness of the connection between the misconduct and the term. 
R.R. v. M.H.:  P and his wife enter into K with D to have his child and give him custody.  She then changes her mind, but doesn’t give back all the money.

· S.C. makes clear this was not unconscionable.  Issue is over public policy.

· Ct. looks to adoption law and that policy depends on consent of the mother.

· Time is problematic because the mother cannot consent until after birth and so the surrogacy agreement is ruled unenforceable.

· Says that this is different than a surrogate.  Far more difficult

If we approach R.R. from 178 approach:

· What might mother argue for why K should not be enforced?

· You wouldn’t want a policy that could lead to selling babies, servitude.

· We don’t need to get into this balancing stuff because it is flatly prohibited by law.

· Any strong interest favoring or disfavoring enforcement?

· Wouldn’t want a K to determine a child’s rights.  Don’t want to encourage these Ks.

· No deliberate misconduct though.

· Argument in favor of enforcing?

· Need to show clear outweighing.

· P had a justifiable expectation.  No law in RI or MA that seems to prohibit it.

· If not enforced father may lose ability to see his child.

· We want to allow people to have children when they are otherwise not able.

R § 181:  Effect of Failure to Comply with Licensing or Similar Requirement.

Mistake and Changed Circumstance

Mistake: R. § 151:  A belief that is not in accord with the facts.
Mutual Mistake: R. § 152:  3 requirements must be met before the adversely-affected party may avoid the K on account of mutual mistake:

· The mistake must concern a basic assumption on which the contract was made;

· Good test is that: One must search the facts for unexpected, unbargained-for gain on the one hand and unexpected, unbargained for loss on the other.

· The mistake must have a material effect on the “agreed exchange of performances”; and 

· The adversely-affected party must not bear the risk of the mistake.

R. § 154:  A party bears the risk of a mistake when:

· The risk is allocated to him by agreement, or

· He is aware, when the K is made, that he has only limited knowledge of the facts to which the mistake relates but treats his knowledge as sufficient, or

· The risk is allocated to him by the ct. on the ground that it is reasonable in the circumstances to do so.

R. § 157:  A mistaken party’s fault in failing to know or discover the facts before making the K does not bar him from relief unless his fault amounts to a failure to act in good faith and in accordance with reasonable stds. of fair dealing.

Lenawee Cnty Board of Health:  Property sold has an illegal septic tank.  Buyers than seek a rescission of the K for the sale.
· Neither party knew of the problem. Mutual mistake.
· Old test:  Distinction made between a basic and collateral mistake.  

· Something that simply affected the quality or value in some marginal way was considered collateral. 

· Basic assumption:  One that deals with fundamental or important facts.

· Sherwood: Barren cow.  Was a basic mistake as parties were completely wrong and the deal could not stand.

· Instead ct. looks to R. § 154(a) and decides the “as is” clause is persuasive enough to decide that the risk regarding the present condition should lie with the buyers.  Buyers could not rescind the deal.

Unilateral Mistake:  R § 153:  First, the 3 requirements for mutual mistake must be satisfied.  In addition, 1 of 2 things must be the case:
· The mistake is such that enforcement of the K would be “unconscionable”; or

· The other party has reason to know of the mistake, or his fault caused the mistake.

Impossibility, Impracticability, and Frustration
R. § 261:  A party who wishes to be discharged because of impossibility/impracticability must show the following:
· That the event occurred after the K was made;

· That the event was one whose non-occurrence was a “basic assumption” on which the K was made;

· That the event was not the fault of the party seeking the discharge; and

· That the language or circumstances don’t dictate that discharge should be denied (e.g., because the risk was allocated to him)

Impossibility:  Relatively hard to show.

· Supervening death or incapacity of necessary person.  R. 262
· Something indispensable is destroyed or in some other way becomes unavailable.  R. § 263 (Taylor; music hall burns down)
· Supervening illegality.  R. § 264.
· Supervening event 
Impracticability:  Less than impossibility.  It no longer makes sense to enforce the K.

Transatlantic Financing Corp v. U.S:  Shipment to Iran detoured by war over the Suez Canal.

· Not an impossibility because the K does not specify that TFC may only go through the Suez.  Is a matter of impracticability.

· Ct  says there are 3 steps to consider for impossibility/impracticability:

· First, a contingency must have occurred.

· The blocking of the canal.

· 2nd, the risk of the unexpected occurrence must not have been allocated.

· Ct. says TFS assumes some risk because they knew war was going to occur.  Therefore they set a higher std. for impracticability.

· Finally, the occurrence of the contingency must have rendered performance commercially impracticable.

· Ct. says that in terms of entire K the additional cost was not enough to make it impracticable.

· Ct. suggests that TFS is the lowest cost avoider, a common concern.

UCC § 2-613:  When the goods contracted for are damaged without fault of either party before they are received by the buyer then:

· If the loss is total the K is avoided; and

· If the loss is partial the buyer may demand inspection and his option

· Either treat the K as avoided; or

· Accept the goods at a price reduced by the amount of damage.
UCC § 2-615(a):  The seller’s non-delivery, or a delay in delivery, is excused “if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the K was made...

· Increased cost alone does not excuse performance unless due to some unforeseen contingency which alters its essential nature.

· Exs. Severe shortage due to war, embargo, local crop failure, etc.

CISG 79:  A party is not liable for a failure to perform any of his obligations if he proves that the failure was due to an unexpected impediment beyond his control....
· If party’s failure is due to the failure of a 3rd party, that party isn’t liable only if:

· He is exempt above; and

· The person he engaged with would be exempt above also.

· The party who fails to perform must give notice to other party within a reasonable time.
Frustration:  Some circumstance arises that destroys the value of the other person’s service.  
· Krell:  The room rented out to watch the King’s coronation and the king then got sick. 
R. § 265:  Party must show that:

· The purpose frustrated was the “principal purpose” and unexpected;
· It was not their fault;
· The risk was not allocated to them; and
· The event almost completely destroyed the value of performance.
Karl Wendt w Equipment Co.:  KW has a K to be the distributor but gets dumped when IH(D) sells off its farming equipment division.
· Ct. denies D’s argument of impractibility and that there was a basic assumption the markets wouldn’t collapse.

· Stability of financial situation normally not considered a legitimate basis.  Cts. more willing to accept argument when companies are going belly up.

· Ct. says that D could have cancelled under the terms of the K.

· D claims frustration def. because it wasn’t their fault and the principal purpose was to make a mutual profit.

· Ct. rejects this feeling that it would undermine confidence in Ks.

Mel Frank, Inc. v. Di-Chem Co.:  D leases storage facility from MF/P to store chemicals in it, but some where hazardous and must be removed by city ordinance.
· Not a matter of impossibility because D could pay the rent.

· Ct. rejects frustration def. stating that there is still a serviceable use as things can still be stored.  The lease did not restrict use to hazardous chemicals.

· The virtually worthless requirement to show frustration is a very high std.

· Ct. notes that D should have better understanding of requirements than P since they deal with the chemicals.
Modification
Alaska Packers’ Association:  Crewmembers have Ks but when they get out to see they refuse to work without more money.  The master has no choice at this point and gives in.  When company refuses to pay additional amount Ps sue
· Ct. holds that if you are already obligated to do something there is no consideration under new K.

· It seems like D could have raised a defense of duress as there seems to be bad faith and D had no reasonable alternative.

R. § 73:  Pre-existing Duty Rule:  Promising to perform an existing obligation will not serve as valid consideration for additional compensation from the other party.  Modification must be supported by new consideration on both sides, even if very minimal as long as it reflects more than a pretense of bargain unless...
R. § 89:  Exceptions:  (a):  Unforeseen circumstances:  Modification is binding if it is fair and equitable under circumstances not anticipated by the parties when the deal was made.


(b):  Promise is made binding as provided by statute; or

(c):  Modification is binding to the extent that justice requires enforcement because of material change of position in reliance on the promise. 

UCC § 2-209:  An agreement modifying a K within this article needs no consideration to be binding. (no pre-existing duty rule)
· (No oral modification clause) A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded.  
· Such a clause is ineffective if contained on a form supplied by a merchant unless either (1) the other party is also a merchant; or (2) the other party has separately signed the n.o.m. clause.

· If must satisfy the S.O.F. (2-201) if within its provisions.

· Although an attempt at modification does not satisfy the requirements of a valid n.o.m. clause you can waive your right to invoke the clause.
· The contract is not modified, but you are often held to have waived the benefit of the N.O.M clause by inducing the other party to rely on your oral statements that some provision of the K won’t be insisted upon..

· You can retract the waiver as long as the other party has not relied.

Kelsey-Hayes Co.:  D twice asks K-H to accept price increase for car brakes when K-H had no other option.  K-H then only pays original amount.
· No pre-existing duty rule under UCC so K-H relies on def. of duress.

· There appeared to be an improper threat because otherwise they wouldn’t supply and K-H had no reasonable alternative.

· Ct. acknowledges that K-H protested.  They couldn’t have just agreed to pay and then refuse.

CISG 29(1):  A K may be modified or terminated by the mere agreement of the parties.

(2):  A N.O.M. clause is enforceable, but a party may be precluded by his conduct from asserting such a provision to the extent that the other party has relied on that conduct. 
Third Parties

3d Party Beneficiaries:  Modern law permits 3rd party beneficiaries to sue the promisor directly.  A ( B ( C.  A can sue C
R. § 302:  TPB may recover if he is an Intended beneficiary:  The TPB is an intended beneficiary if giving hom the right to sue would be appropriate to effectuate the intentions of the parties and either:
· The performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or

· The circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance.

302(2):  TPB may not sue if he is an incidental beneficiary.

· Ex.  B contracts with A to buy a new car made by C.  
Vogan: Ps (3d party) take out loan from bank (promisee) to build house and bank hires D (promisor)  to monitor construction.  Money then dries up before building is done and P sues D.

· 3 possible approaches to determine if promisor is liable:

· Both promisor and promissee must intend to benefit P.

· Only the promisee has to benefit the TPB

· Only the promisee has to benefit the TPD.  The promisor must at least have reason to know this.  (Ct. takes moderate position. Seems a fair hybrid)

· Ct. determines that D was aware that P was to be benefited.

R. § 309:  Defenses against TPB:

· There is no duty to TPB unless a K is made between promisor and promissee.  If the K is voidable or unenforceable so is the right of TPB.
· A D to a TPB can still raise any defense that he would against the promisee, impractibility, public policy, etc.
R. § 311:  
· Discharge or modification of a duty to TPB by the conduct of the promisee or an agreement between promisor and promisee is ineffective if a term of the K so provides.
· If there is no such term the promisor and promisee can discharge or modify the duty by subsequent agreement.

· Such a power terminates when TPB relies on the promise or brings suit on it or manifests assent to it at the request of the promisor or promisee.

· TPB can assert a right to any consideration promisee receives for an attempted discharge or modification from promisor which is ineffective against TPB.

R. § 313:  Gov. Ks:
· A promisor who contracts with the gov. to do an act for the public is not subject to contractual liability to a member of the public for consequential damages that result unless

· Liability is expressly provided for by the K; or
· If the government has own liability to the public.
Zigas: Ps live in house financed by govt. and landlords charge more than they agreed to in their K with gov.
· Ct. in Martinez:  Gov. K must have evidence that the promisor will compensate the public in the event of a breach.  More than mere intent to benefit the public.

· Fear that govt. will be opened up to liability.

· Ct. looks to K and determines that Ps should receive restitution for the violation of the govt. K.  They were the intended beneficiaries.  Easier std.

· They are getting back the money they paid v. Martinez which involved returning subsidies to the gov.

Assignment and Delegation

Assts of Rights:  Ex.  A business with a right to collect money.  They sell the right to a bank to collect in exchange for a lump sum.  
· A contracts with B;  A then assigns the rights to the payment to C

· B is the obligor; A = assignor/obligee; C is the assignee. 
R. § 317:  

· Assignment of a right is when the assignor transfers his right to performance by the obligor in whole or in part (his right is then extinguished) to the assignee:

· A contractual right can be assigned unless:

· It will have a material effect on the obligor, it is contrary to statute or public policy, or the assignment is validly precluded by K
Herzog:  Jones assigns rights to money from accident to his dr., but then tells his attys. not to send it.

· Ct. says that lawyers are like anyone else and once it has been assigned Jones has no right to the money.  It extinguished their obligation to Jones.
· If they weren’t sure if it was a valid assgt. they could have sought a declaratory order from the ct.
R. § 321:  Assignment of Future Rights
· An assignment of a right to payment expected to arise out of employment, etc. is effective in the same way  as an assignment of an existing right. 
· A purported assignment of a right expected to arise is only a promise to assign the right when it arises.
R. § 322:  A clause prohibiting an assignment will be effective.  Exceptions:
· Where assignor has fully performed

· Violation of clause gives the obligor a right to damages against assignor for the breach

· Obligor has right to waive the benefit of the clause and render performance to the assignee.

· An assignment “of the K” is construed as barring only delegation

· These are all rules of construction and parties may change them if they make their intent perfectly clear.
R. § 326:  Partial Assignment

R. § 328:  Interpretation of Words of Assignment; Effect of Acceptance

R. § 336:  Defenses Against an Assignee
Delegation:  Where you are delegating a duty you owe to someone else.
R. § 318:  An obligor can properly delegate the performance of his duty to another unless the delegation is contrary to public policy or the terms of his promise.
· A duty is generally delegable unless the oblige has a substantial interest in having the delegator perform.

· The delegator remains liable for the duty delegated unless the obligee agrees otherwise.  (Could free urself from debt just by delegating to an insolvent otherwise).
Sally Beauty:  Nexxus had an agreement with Best to distribute its product, who then merged with Sally Beauty, a direct competitor.  Nexxus then cancelled the K.
· Case involved both an assignment of rights (to act as exclusive distributor) and delegation of duties (to distribute products).

· Determined to be governed by UCC.
· Ct. does not agree that the distributorship was inherently non-delegable because it is not clear that it was a personal services issue.

· Still determined it was non-delegable because they are competitors.

· Obligation was to use the best efforts and ct. says that is hard to define or enforce

· Dissent argues that SB has economic incentives to perform duty well.  Doesn’t want to hurt reputation with others, etc

· Substantial interest test:  If it will really upset the other side, with good reason, you can’t delegate.

Personal Services Ks:  Are always considered to have a substantial interest in keeping the same person performing.  (Largest category that cannot be delegated).
UCC:  § 2-210: Delegation:  A duty may be performed through a delegate unless otherwise agree or unless the other party has a substantial interest in having his original promisor perform the duty.  Delegation does not relieve the delegator of any liability for breach.
· (2) Assignment:  Unless otherwise agreed rights can be assigned except where assignment would have a material effect on the obligor.

· (3) Deals with security interests

· Unless the circumstances indicate the contrary a prohibition of assignment of the K is to be construed as barring only the delegation to the assignee of the assignor’s performance.  (Not effective in preventing an assignment of rights).  [same under R. § 322]
· The other party has the right to demand assurances from the assignee when an assignment delegates performance.

*TPB law is related to assignments.  

Breach, Repudiation and Conditions
Substantial Performance and Material Breach:

R. § 234:  When performances under an exchange of promises can be done simultaneously, they are to that extent due simultaneously, unless the language or circumstance indicates otherwise

· Except to the extent stated above, where one’s performance requires a period of time, his performance is due at an earlier time than that of the other party.

R. § 235: Full performance of a duty under a K discharges the duty.

· Any non-perfomance is a breach
R. § 237:  Except as stated in § 240, it is a condition of each party’s remaining duties that there be no uncured material failure by the other party to render any such performance due at an earlier time.  (A party has either substantially performed or materially breached)
R.  § 240:  If the performances to be exchanged can be appropriately apportioned into pairs of part performance, a party’s performance of his part of such a pair has the same effect on the other’s duties to render performance of the agreed equivalent as it would if they were the only promised performances.
R. § 241:  Circumstances significant in determining if a failure is material breach:

· The harm to the injured party from the breach

· Extent to which the injured party can be adequately compensated 

· Extent to which the party failing to perform will suffer forfeiture

· Likelihood that the party failing to perform will cure his failure, taking into account any reasonable assurances or other circumstances

· Extent to which the breaching party acted with good faith and fair dealing.

R. § 242:  Total Breach Circumstances to consider when deciding when remaining duties are discharged:

· Those in 241
· Extent to which a delay may prevent injured party from making substitute arrangement.

· Extent to which the K provides for performance without delay.
Jacob & Youngs:  Different brand of the same pipe used.
· Cardozo finds that P substantially performed his part and so the other party must perform its part and pay for the rest of the house.  This was not a material breach
· D can still collect damages, but in this case they are only nominal because the difference in pipe was insignificant.

· Cardozo considers
·  the harm to the promisee from the breach

· the burden on the promisor to fix breach; and

·  the reason for the breach in determining if it was a condition for the K
· Says that if P had been a willful transgressor it would be a different case, but others say willfulness is only a factor to be considered and not determinative.

Breach:  An unjustified and unexcused failure.  When you owe a duty and it is not performed.

Range:

· Full performance:
· Other side must perform

· Partial Br  (Not unlike substantial performance)

· Must perform, but can get damages.

· Mat. Br  (Not unlike failure of a constructive condition)

· Can suspend performance

· Total Br:  Distinguished from material br. is essentially a matter of time.

· Can repudiate
Sackett:  Independent paper

· Ct. finds that P breached the K when he did not pay.  Now must determine if it was material.   Considers 241 factors.
· While it was true that D got some money it was extremely uncertain that P would have in fact performed.

· A material breach means D was allowed to suspend his performance.  However, a repudiation is only valid if P’s breach is total.

UCC approach:  Does not have principal of substantial performance.

· § 2-601:  If goods fail to conform in any respect from K buyer may reject as a whole

· Known as the “Perfect tender” rule
· Has right to say go away, though not required.

· § 2-508:  Seller can cure if time hasn’t expired or within a reasonable time. 

· Modification of the perfect tender rule.  Gives you a chance to get your act together

· What if buyer has already accepted the goods? § 2-608:
· He can revoke, though he missed opportunity to reject, but now there is no longer the perfect tender rule.

CISG:
· Has a rule of substantial performance like the common law (Rejects UCC approach)

· 25:  It is a fundamental breach if it results in such detriment to the other party as substantially to deprive him of what he is entitled to expect under the K, unless such a result was not rxbly fos by breaching party.
· 49(1)(a):  The buyer may declare the K avoided if the failure by the seller to perform any of his obligations amounts to a fundamental breach of k.
· 51(2):  The buyer may declare the K avoided in its entirety only if the failure to make delivery completely or in conformity with K amounts to a fundamental breach of the K.

Anticipatory Repudiation and assurances
R. § 250:  A repudiation is:
 

· A statement by the obligor to the oblige indicating that he intends not to perform (total breach).

· A voluntary act which renders the obligor unable or apparently unable to perform without such a breach.

R. § 251:  When it has become rxble to believe that the obligor will commit a breach by non-performance that be total the oblige may demand adequate assurances of due performance and may, if rxble, suspend any performance for which he has not already received the agreed exchange until he receives such assurance.

· The obligor must respond with assurances within a rxble time or it may be treated as a repudiation
R. § 253:  An anticipatory repudiation gives rise to a claim for dams. for total breach and discharges the other party’s remaining duties to perform

R. § 256:  A repudiation may be retracted until the aggrieved party has either:

· Sued for breach

· Changed his position materially in reliance on the repudiation; or

· Stated that he regards the repudiation as final.
Truman:  Truman sought to buy property from D on condition that it would get change in zoning code.  Later made clear it couldn’t rezone and sought a new deal that was rejected.
· P, buyer, says they want K carried out, but D seller now refuses saying that P breached first.  Was the letter an anticipatory repudiation? R. § 250(a)
· Ct. finds that the letter did not anticipatorily repudiate the K because it wasn’t definite enough.  Said it at most showed a risk of non-performance.

UCC:  § 2-609:  Right to demand adequate assurance of performance.
· If there is a rxble ground for insecurity you may demand adequate assurances.

· Cannot demand too much (ex. entirely rewrite the K.)

· Can suspend your performance if reasonable until other party gives assurance.

· If the other party does not comply within a rxble time (less than 30 days) you ca treat this as a repudiation.

UCC: § 2-610:  If the other party anticipatorily repudiates the K you may:

Suspend performance
Repudiation includes language that a rxble person would interpret as meaning that the other party will not or cannot make a performance due or affirmative conduct that rxbly suggests that performance will be impossible.

UCC: § 2-611:  Permits retraction of a repudiation much like the CL. 
· Until the repudiating party’s next performance is due he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final.

CISG:  Basically the same as UCC
71:  A party may suspend performance when there is an anticipatory breach.

72:  If time allows you must give rxble notice asking for adequate assurance before declaring a contact avoided.

73:  If the other party commits a fundamental breach with respect to any installment for delivery of goods you may declare the K avoided regarding that instalment.
· ...

Hornell:  P makes contract with D to be their exclusive distributor in Canada and when he proves untrustworthy they seek termination of the agreement.

· UCC is determined to apply.
· P asks for assurances when things start to go wrong and D claims that he gave adequate assurance.  

· Cts. are generally releuctant to allow a deal to be rewritten by a party supposedly seeking adequate assurances.

· In this case ct. finds that P had reason to ask for further assurance and when Spry never responded or gave proof of the line of credit it was effective as a repudiation of the K.

Express Conditions:

R. § 224:  Condition: an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due.

R. § 226:  Conditions can either be constructive or express.
· Constructive conditions:  Made by courts for the purpose of:

· Implementing the parties’ intent; and

· Reaching a just result.

· Express conditions:  Interpreting what the parties explicitly agreed to.

· Obligor is person who is performing the condition.

Oppenheimer & Co.:  Conditions made for sublet had to be in written notice, but P failed to mail the written consent required on the deadline.  They only called D on that date and didn’t send it in mail until after D said the lease was cancelled.  Promise v. condition
· The ct. determines that this was a condition and not a promise.

· Points to magic language of a condition (“If”, “unless and until”).

· If it is ambiguous you have a preference to assume it is a promise

· If it had been a promise then calling would have probably been regarded as substantial performance (J&Y).
· Ct. says that substantial performance is not applicable to express conditions and D was free to discharge its duties.

· Cts. reason that if parties make an express condition (in contrast to a mere condition) it is likely they were really thinking about and negotiating it.  Cts. want to fulfill the will of the party.

Breach of a promise:  Gives rise to a claim for damages

· Entitles the non-breacher to suspend performance only if the breach is material.

Non-occurance of a condition:  Does not give rise to a claim for damages

· Express conditions are strictly enforced, but there are exceptions.
· R. § 225:  Performance of a duty subject to a condition cannot become due unless the condition occurs of its non-occurrence is excused.

· The non-occurrence of a condition discharges the duty when the condition can no longer occur.

· Non-occurrence of a condition is not a breach by a party unless he is under a duty that the condition occur.

A condition may be waived or excused to temper them

· Can waive through words or conduct.  

· Difference between material and non:

· If it is a material then the waiver of it will only be binding if the other side has relied upon it or it is supported by consideration

R. § 229:  To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a ct. may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange.
Doctrine of prevention of conditions:  R. § 245  
· If the party that would benefit interferes with its occurrence than non-occurrence is excused.

· If it is to some extent within the obligor’s control he is required to at least make an attempt or cooperate.

R. § 84:  (Waiver) Promise to perform a duty in spite of non-occurrence of a condition is binding without either consideration or reliance unless:
· Occurrence of the condition was a material part of the agreed exchange for the performance of the duty and the promisee was under no duty that it occur; or

· Uncertainty of the occurrence of the condition was an element of the risk assumed by the promisor
84(2):  Such a promise can be revoked and the duty again made subject to the condition by notifying the promisee if:

The notification is received with rxble time to cause the condition to occur.

Again requiring the condition is not unjust due to a material change; and 

The promise is not binding apart from 84(1).
* Conditions can only be waived by the party it is designed to protect.

R. § 227:  Standards of preference with Regard to Conditions

JNA:  Tenant/D missed their deadline to renew the lease when their landlord failed remind them, despite regular correspondence.
· D says they should be excused for missing the deadline on the grounds of forfeiture.  Forfeiture:

· Harm that would be suffered by the party that is seeking the excuse.  
· Detriment was clear because D had made considerable improvements to the premises.  Would lose good will with customers.

· Could say that P’s failure to inform D of the deadline was a failure to act in good faith.  They could have been trying to speculate for better rent, but dissent argues that D could have been doing the same thing.

Morin Building Products Co. v. Baystone Construction:  P was contracted to put up wall, but GM had to sign off on the construction.  The was then put up, but GM rejected it for not looking uniform from a certain angle.  D refused to pay M and M then sued.
· Issue is whether a reasonable person std. should apply or simply owner’s judgment as long as it is not in bad faith (Could not be acting vindictive). 
· Posner feels the rxble person std. is appropriate in this case. R. § 228.
· Reasons that this is more functional than aesthetic in nature.

· More like pig iron, where aesthetic considerations are secondary to cost and function, than a portrait.

· There was some problematic language that suggested it was meant to be a subjective std, but he dismisses it as boilerplate or qualified.  (Something of a worrisome discrediting.

· Posner was concerned with economic efficiency. 

· Generally want to respect intents of parties but not if it results in great waste. 

R. § 228:  When the satisfaction of the obliger is a condition of the contract and it is practicable to determine if a rxble person would be satisfied, an interpretation is preferred under which the condition occurs if a rxble person would be satisfied  

Possibilities 

Failure of an express condition

Reasonable grounds for insecurity.

Anticipatory repudiation

Actual non-performance

· 1st question:  What is the effect on the other party’s obligation to perform?

· Can the other party sue for damages?

· If the express condition fails to occur the other party does not have to perform, but cannot sue.  

· If you have reasonable grounds for uncertainty you can wait until they don’t perform or you can ask for an assurance.  

· Failure to provide those assurances amounts to a repudiation.  That is a total breach and entitles you to damages.

· Anticipatory repudiation is a total breach and entitles you to damages.

· Actual non-performance.  

· What k
ind of breach?

· If total you can treat duties as totally discharged.

Expectation Damages
Computing Damages
R. § 344:  Judicial remedies serve to protect the promisee’s:

· Expectation interest:  Want to put non breaching party in position they would be if the K went throught, but not better
· Reliance interest:  Interest in being reimbursed for loss caused by reliance on the K by being put in as good a position as he would have been in had the K not been made, or

· Restitution interest:  Interest in having restored to him any benefit that he has conferred on the other party.

R. § 347:  The injured party has a right to damages based on his expectation interest measured by:

Loss in value to him of the other party’s performance + other loss (including incidental or consequential loss) – any cost avoided (expenses you save)/ other loss avoided (mitigation)
Incidental dams:  Damages accrued when trying to avoid the loss

Consequential dams:  Damages that flow derivatively from the breach.

Cost avoided:  Cost that would have been incurred under the K but that you did not have to spend.

Loss avoided: Anything you can save to avoid further damage from breach.  Sell the materials you have bought.
Turner:  Ps have deal to sell house with their day care center to Ds for $75.  Ds breach the K and P ultimately sells to another for $76k.
Direct damages:  The difference between the K price and the market price.

Would have been reasonable to take the $76k and deduct that value from further damages.  If that was to be done though, would have had to take into account the greater commission.

Ct. denies Ps claim of consequential dams. for loss of profits from the day care center because they planned to eliminate the business anyway.

Cts. are generally reluctant to give much for pre-judment interest but grants it here because the amount was specified by the K.

Allows damages for advertising because cts. want Ps to mitigate dams.

Rent collected is calculated against damages (mitigation).

UCC Damages:

· Buyer- 2-712:  Big innovation is that it provides for a sub transaction.  

· Buyer can go out and buy substitute goods and recover the difference between the K price and the cost of the substitute goods.

· Must be a rxble purchase made in good faith.

· 2-713:  Buyer does not need to do this.  Can just rely on market price at the time he learns of the breach and calculate the difference together with any incidental and consequential dams., minus expenses saved.

· There is a duty to mitigate.

· 2-714:  The measure of the damages if the buyer accepts goods that turn out to be defective later on

· Best measure is the cost of repair or replacement.
· More abstractly it is the difference between what you contracted for and what you got.

· Seller – 2-706:  Seller can sell the goods to another buyer and recover the difference between the K price and the price of the new buyer.

· Seller must make sure that it was actually these goods that have been resold.

· Seller has to give buyer notice of the resale.  This is to give a 2nd chance to buyer to limit damages.

· Must be in good faith and commercially reasonable terms

· 2-708:  If seller does not resell then the measure of damages for non-acceptance by the buyer is difference between the market price at the time and place for tender and the unpaid K price.
CISG:  Like the UCC
· 75:  Buyer may replace and seller may resale.
· 76:  If no cover then recovers market damages.
Handicapped Children’s Edu. Board:  Teacher with stress.

· D argues that she is not liable for a breach because she was sick with high blood pressure (Impracticability).
· Ct. doesn’t accept this.  She had been agitating to leave before.

· D then argues that damages should not include the difference in salary paid for the new teacher because the school benefited from her being more qualified.  Extra value.

· The ct. rejects this argument because P did not get what they bargained for.  They didn’t want someone more qualified, but took the more qualified person only because they had no choice.

American Std., Inc.:  P made K with D to demolish the plant, but failed to complete the job as required by the K.  P was still able to sell the property, for only $3000 less than its fair market value, while the cost to complete job would have been $90,000.
· Ct. can measure damage as either the cost of completing the K or the actual difference in market price.  R. § 348(2) offers choice over which theory to progress under.
· Cost of completion is the general rule when contractors work is defective or incomplete.

· Ct. rewards P damages calculated by the cost of completion.

· Ct. distinguishes the case from J&Y:
· The kind of waste is a bit different.  Don’t have to tear down the structure, but just do the job a bit better.

· Other difference is a lack of good faith.  D just didn’t want to do what the K required because it cost more.

· Could argue that the additional work is only incidental.

· Problem with this approach is that P is in a better position than if the K was properly performed.

Rule of Specific Performance:  An order forcing you to obey the K.  

· May result in negotiations between parties to relieve duty.  Ex.  Between 3k and 90k for Am. Std.

FOS, Certainty & Causation
Consequential Damages:  For want of a nail, horse, ...kingdom.

· Nail = direct; Kingdom = consequential

Hadley:  The broken mill shaft and the courier.

· Ct. says that P cannot collect the consequential damages for the mill being shutdown because D had not been made that mill would be shut down without the shaft.

· Rule (R. § 351):  Dams. are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the K was made.
· Loss may be FOS as a probable result of a breach because it follows from the breach

· In the ordinary course of events (direct), or

· As a result of special circumstances that the party in breach had reason to know (consequential).

· A ct. may limit dams. for FOS loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation. (not adopted by many cts)
· The breaching party does not actually need to know, but must have reason to know.
· Hadley rule forces P to make clear what is at stake, driving more efficient transactions.
R. § 352:  Dams. must be established with reasonable certainty.
UCC § 2-710 (Seller):  Incidental dams:  Include any commercially rxble charges, expenses or commissions incurred in stopping deliver, transportation and care of goods after breach, etc.

UCC § 2-715 (Buyer):  Incidental dams.:  Include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially rxble expenses in connection with cover, etc.
· Consequential dams.:  Any loss resulting from requirements and needs of which the seller at the time of contracting had reason to know which could not reasonably be prevented by cover; and
· Injury to person or property that proximately results from any breach of warranty.

UCC § 2-719:  Consequential dams. may be limited or excluded by terms of the deal unless the limitations or exclusion is unconscionable.  Limitations for personal injury are likely to be unconscionable while commercial loss is not.
CISG 74:  Differs from Hadley rule in limiting consequential damages to any possible consequence of the breach that the breaching party should have been reasonably expected to foresee.  
· In Hadley it may have been that D knew it was possible that the mill would shut down, but determined it wasn’t “probable”

Florafax:  P had contracted with Bellerose and then contracted with D to handle their incoming calls.  B cancelled its contract with P as a result of D’s poor performance.  P now wants the lost profit from the K they had with B.
· Special dams:  Cost of P setting up their own call center
· Incidental dams:  Damages suffered as P tried to reduce the loss.
· Ct. says P is able to collect profits lost from the loss of B:
· B cancelled because of D’s poor performance.
· D had reason to contemplate B would do so.  P made deal with D because of their K with B and others.
· GTE is probably going in to this deal because of expectation that other parties are involved.  They profit off of the volume.

· D argues that because B could terminate the K with P within 60 days they should only have to pay dams. for 60 days.

· Ct. rejects this because D had no right to terminate the K between P and B and that’s what they in effect did.

MITIGATION
Mitigation:  An injured party must try to limit the downside, rather than trying to accrue dams.

R. § 350:  Where a P might have avoided a particular item of damage by reasonable effort, without undue risk, expense, or humiliation, he may not recover for that item if he fails to make such an effort.
Rockingham Cnty. v. Luten Bridge Co.:  D contracted with P to have bridge built but later rescinded on deal.  P went ahead and built the bridge anyway and sued when D refused to pay.

· Ct. determines that it was a total breach by D, but that P cannot collect damages for construction after the rescission.

· P should have stopped work when they got notice.  They have a duty to at least not increase damages.  It is wasteful.
· Perhaps P wasn’t sure that the new board was authorized to halt the authorization.  Didn’t want to risk breaching.

· Could have asked for adequate assurances.

Personal service Ks:  Cts. tend to be especially lenient toward the P and do not require him to accept any position that is substantially different from, or inferior to, the 1 contracted for.
Boehm v. ABC:  ABC admits that they breached but argues the P could not recover because he refused to accept their other job offer.
· General rule:  A wrongfully discharged employee is entitled to get what they would have earned at that job, minus the amount actually earned or reasonably would have earned at other employment.
· They put burden on ABC to show that there were other jobs available or to offer something of equivalent that he could get without under risk, burden, or undue circumstances.

· Jury found that ABC’s offer was not the substantial equivalent.

· He would be reporting to his replacement (humiliation)
· Ct. suggests that if he was offered the same job, but with a lower salary, a jury could find that it wasn’t the same kind and he would not need to accept it.

· If he looks for another job, even without success, he can recover his expenses as incidental dams.
*  If a non-comparable job is taken damages may be reduced.
Parker:  D breaches deal with Shirley MacLaine to star in movie with approval of director, but then offers her another movie at the same salary which she refuses.

· Maj. says that the 2nd movie constituted a different and inferior offer that she didn’t have to accept.  It was a subjective decision about a specialized decion.

· Dissent argues that the difference is minimal and that a dismissed employee would never have to accept an offer to mitigate unless it was the same job.

Roth:  If employee breaches it suggests the ct. look at his new salary as a measure for damages.  Ex.  She is really worth $75k so that is what we should be compensated.
Duty to mitigate doesn’t actually create an obligation.

· Ex.  P could reject a new job that was the substantial equivalent and he could still recover damages for any difference in salary and damages up until the job was offered.  

Wartzman v. Hightower:

· Equal Opportunity Rule:  If both parties are equally capable of mitigating damages breaching party has responsibility to do so.  Min. rule
· Maj. rule:  Non-breaching party mitigates
Loss Volume Seller
· General theory:  If the new K could have been entered into anyway than the 2nd K is considered an additional K.  The money you earn on it is not deducted.  Want to put person in as good a position as he would have been with performance. UCC § 2-708(2)
· If it couldn’t have been entered into except as a result of the breach than it is considered mitigating and the money earned is deducted from lost avoided.

· Personal service Ks are normally (but not always) mitigating
Jetz:  Coin-operated washing machines.  D breached, but objects to the damages because the machines had been moved to another location
· Ct. says that it isn’t important which machines are being used, but the loss of volume.
· P had other machines in the warehouse and could have entered into the new contracts anyway.
· P satisfied its burden in showing that it had the capacity to make the additional K and that it would have been profitable to do so.
CISG 77:  A party who relies on a breach of K must make reasonable efforts to mitigate the loss, including loss of profit.  If he fails to take such measures, the party in breach may claim a reduction in damages in the amount by which the loss should have been mitigated.

Attorney Fees:  

American rule:  Each party bears their own expenses.  (Almost everywhere else loser pays)

Zapata:  American baking company has K with Mexican tin company.  D fails to pay for tin and P sues for breach.

· DC felt that when CISG 74 referred to losses which the breaching party foresaw or should have foreseen it opened it up for attorney fees to be included.
· D could expect P to want attorney fees, Mexican co.

· CISG was meant to encourage uniformity and if you want that you should go with rule that most signatories have.

· Posner rejects DC’s argument and says this is a procedural rule, not substantive.  

· In contrast MCC Marble held PER was substantive. 

· Says that CISG does not speak directly to attorney fees, so the American rule must control.

· He says they are not recoverable because they don’t serve the ends of an efficient breach.

· Posner also rejects idea that atty fees should be given to P as a disciplinary action even though P was clearly mistreated.  He says this should be done only sparingly.  K law isn’t about right or wrong.

ED & Punitive Damages: 

R. § 353:  ED:  Can only recover for ED if (1) the breach also caused bodily harm or (2) the breach was of such a kind that serious ED was particularly likely.

Erlich:  Dream house is a leaky house. 
· Ct. refuses to award P damages for the ED they claimed to suffer living in the leaky house for 5 yrs.
· ED is not generally awarded unless the breach is also a tort.

· Ct. fears that the ability to earn greater damages will lead to even higher housing costs and greater unpredictability in damage awards.

· P’s heart disease does not satisfy R 353’s physical injury std. because it was not a direct result of the faulty building, but from the ED itself.  

· Still, could argue that ED was fairly likely
CaSC says you may be able to recover under K law when:

· Physical injury

· Bad faith breach of duty by an insurance contractor

· Wrongful discharge in violation of public policy

· Intentional or fraudulent behavior.  Mere N is not enough.

R. § 355:  Punitive Dam:  Not recoverable for a breach unless the breach is also a tort for which punitive damages are recoverable.  

· A # of states have moved away from this approach.
· Bad faith breach of duty by insurance contractor.

Efficient Breach:  Argument for economic efficiency.  
Reliance Damages
R. § 349:  An alternative to expectation damages.  The injured party has a right to damages based on his out-of-pocket expenditures, less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the k been performed.

· When used:  Most commonly when expectation dams. are too speculative.
Wartzman v. Hightower:  Corporation to have guys sit on a flagpole, but the law firm screws up the structuring.

· Ct.  awards P all reliance damages for all the expenditures and obligations it made in the venture.
· Burden was on D to show that P would have lost money R. § 349.

Walser v. Toyota:  Deal for a Lexis dealership falls through when the Letter of intent D said was coming never came.

· P claims PE against D.  There was a promise upon which P reasonably relied.

· What is the right measure of damages in the case?

· 1 theory:  Always allow parties to recover expectation damages, at least where they can be shown satisfactorily.  An agreement is an agreement

· 2nd:  Always limit to reliance damages.

· 3rd:  It is up to discretion of the ct. as to which it is.  R. § 90 and this ct. follows this approach. “as justice so requires.”
Restitution
Restitution:  Must be a total breach.
· When used:  Sometimes awarded when a K is discharged for various reasons (e.g., impossibility).  Also when expectation dams. are too uncertain to be awarded and reliance dams would not adequately compensate P.
R. § 370:  Attempt to prevent the unjust enrichment of the D by returning to a P who has partially performed the value of the performance he has rendered to D.

R. § 373:  On a breach by non-performance that gives rise to a claim for dams. for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of party performance or reliance.

· (Exception)  Full-performance = expectation dams:  If the P has completed performance he can’t get restitution, just payment.
Coastal Steel Erecters:  D got a construction job and hired P as a subcontractor.  D then refused to pay for Ps cranes (a material breach) and P terminated the K.  P now sues for the value of their work.
· D.C. said that if the K were actually completed P would have lost money and so they shouldn’t be awarded restitution dams.

· Ct. holds that P can sue for restitution; the non-breaching party may recover the value of the services even if the value exceeds what the expectation dams. would have been.

· Ct. determined that dams. should be measured by the market value of performance.   This is the amount the services would have received at the time and place of performance.  Maj. approach. R. § 371(a).
· Alternatively, you may try to approximate how much the breaching party has benefited; increase in their property value, etc.  R. § 371(b).
· Other cts. have attempted to measure according to the K price (amount contracted for v. amount completed.
Seems to be some unfairness in the fact that you can make a bad deal, but if you get the other side to breach you can get out of it.

· Allocation of risk issue

· Seems a bit like punishing the breaching party.

Lancellotti:  D sells hoagie shop to P, who proves problematic and ultimately leaves the business.

· TC says a breaching party isn’t entitled to restitution.  Traditional rule.

· Ct says that a party in breach is entitled to get back benefits they have given to the other party in part performance minus any damages they have caused by their own breach.  Rest. § 374(1)
· K law is not about punishment.

· Otherwise, breacher who has almost completed performance is punished more than the breacher who breaches early.

· Dissent argues that one should consider bad faith.  P learned the business and then left to do their own.

R. § 375:  A party who would otherwise have a claim in restitution under a k is not barred from restitution for the reason that the K is unenforceable by him because of the SoF unless the Statute provides otherwise or its purpose would be frustrated.
R. § 376:  Restitution when K is voidable:  A party who has avoided a K on the ground of lack of capacity, mistake, duress, etc. is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.

R. § 377:  A party whose duty of performance does not arise or is discharged as a result of impracticability, frustration of purpose, non-occurrence of a condition or disclaimer by a beneficiary is entitled to restitution.

UCC § 2-718(2):  Where the seller justifiably withholds delivery of goods because of the buyer’s breach the buyer is entitled to restitution of any amount by which the sum of his payments exceeds:
· The amount the seller is entitled to by virtue of terms liquidating the seller’s dams; or 

· 20% of the value of the total performance for which the buyer is obligated under the K or $500, whichever is smaller.

(3):  The buyer’s right to restitution is subject to offset to the extent that the seller establishes

· The right to recover dams.; and

· The amount or value of any benefits received by the buyer directly or indirectly by reason of the K

Specific Performance
R. § 359:  Specific performance damages won’t be granted if expectation dams. are sufficient.

R. § 360:  Factors for determining if dams. will be inadequate:

· The difficulty of proving dams. with reasonable certainty

· The difficulty of procuring a suitable substitute performance by means of money awarded as dams, and

· The likelihood that an award of dams. could not be collected.

R. § 364:  Specific performance will be refused if such relief would be unfair because:

· The k was induced by mistake or by unfair practices.
· The relief would cause unreasonable hardship on the party or 3d parties.
· The exchange is grossly inadequate or otherwise unfair on its terms.
City Stores:  P had an agreement with D that if their mall was built they would be offered a position that is comparable to the other major dept. stores.  D, however, now want to last place to go to another store.  P seeks specific performance

· Ct. first looks to determine if money damages would be inadequate to protect P.

· Is a long term lease

· P had overall plans to expand out of the city and this would affect them.

· Ct. says P couldn’t go out and find something that was exactly the same. (CL said land was always unique)

· Lacking an adequate remedy the ct. now considers specific performance:
· K must be definite enough to permit the ct. to tell D what to do. R. § 362
· In this case we have a “pace setting” K.

· Ct. says that the loss of additional profits is not a sufficient hardship.  
· If the deal had already been made with Sears it could be different.
R. § 366:   A promise will not be specifically enforced if it would impose burdens on the ct. that are disproportionate to the advantages to be gained from enforcement and to the harm to be suffered from its denial.
R. § 365:  Specific performance will not be granted if it is contrary to public policy.
ABC v. Wolf:  ABC seeks an injunction to stop D from working with CBS after D breached his K with ABC by negotiating in bad faith.
· There is a bias against specific performance of personal service Ks.

· You cannot obtain an injunction to enforce a personal services K by specific performance. R. § 367(1)
· Ct. will sometimes enforce a neg. injunction stating they cannot work for a competitor, but not if it will have the near certain effect of forcing you to go back to your old employer. R. § 367(2)
· Ct. says that during the K there was an implied covenant not to compete, which would have been potentially enforceable.  After the K has run its course, however, such a covenant must be expressed.

· If not expressly agreed it could still be enforced, but only if the employee is giving up trade secrets, etc.

To get specific performance:

· Must show dams. will not be adequate.

· The subject of the K is unique

· Would be hard to calculate dams.

· Must show that the terms are certain

· Specific performance wouldn’t be too hard to supervise.

· Would specific performance be too painful/inequitable?

· Try to take into account the interests of any 3d party.

· It is especially hard to get specific performance of personal service contracts.

· Housepainters, professors are not unique.  

· Troubling to force people to do things against their will.  Slavery.

UCC § 2-709

UCC § 2-716:  Specific Performance may be decreed if the good are unique 

· Decree for specific performance may include such terms as to payment of the price, damages, or other relief as the ct. deems just.

· The buyer has a right to recover if he has been unable to effect cover for such goods.
CISG 46:  The buyer may require performance by the seller of his obligations unless the buyer has resorted to a remedy which is inconsistent with this requiremtn.

· If the goods do not conform the buyer may require substitute goods only if the lack of conformity is a fundamental breach and the request is made within a reasonable time.

· A buyer may request repair if they do not conform, unless this is unreasonable.

CISG 62:  The seller may require the buyer to pay the price, take delivery or perform his other obligations, unless the seller has resorted to a remedy which is inconsistent with this requirement.

CISG 28:  CISG will follow the CL rules regarding specific performance
Liquidated damages:  The parties are providing the agreement what dams. will be in the event of a breach.

· Parties may put these in to try and insure recovery of any investment

· Save litigation costs

· Cts. resist liquidated damages provisions.  Is it penalizing breach?

Wasserman’s Inc:  Township terminated the lease and P then sues for liquidated dams.
· R. § 356  Suggests liquidated dams. may be enforceable in light of anticipated OR actual loss.
· Anticipated dams: Amount estimated would be lost when K is made based on profit margin at the time, etc.
· Possible windfall?
· Actual dams:  What you actually lost. 
· Perhaps your profit margin had dropped.
· Cts. are more willing to enforce liquidated dams. if it is difficult to show actual dams.
· R. § 356:  A term fixing unreasonably large liquidated damages is unenforceable.
· Don’t want it to be a penalty for breach.  A term providing for an amount that is a penalty is unenforceable on public policy grounds.
· R. is not concerned about liquidated dams that are too small.
R. § 361:  Specific performance or an injunction may be granted to enforce a duty even though there is a provision for liquidated dams. for breach of that duty.
UCC § 2-718:  (Mostly the same as Rest.)  Liquidated dams. must be reasonable and there must be difficult of proof of loss to be enforceable.

Differences between CL and the UCC  regarding remedies:
· Reliance is missing from the UCC.

· UCC is driven to get expectancy dams.  Everything else is subordinate to it.

· Only on rare circumstances is specific performance available.

Interpretation of Contracts

Approaches to interpreting Ks:
A. Subjective:  Once common approach. What was in party’s head?  Raffles
a. Meeting of the minds required
b. Desire for a system based on voluntary obligations and party autonomy
c. Problem:  High K fatality rate.  Too easy to get out of Ks.

i. Raffles (The Peerless case): Two ships with the same name arrive two months apart. D refuses to buy cotton from the second ship, saying he meant the first ship. 

1. When there is no consensus between the parties, there is no contract
B. Objective:  
a. Key issue was whether there was mutual assent.
b. Look at what a reasonable person would have concluded as the meaning.
c. Problem:  Reduction of autonomy.
i. The obj. meaning might be what neither party wanted.
d. Lucy:  D offers to sell farm for $50k, but later says he is joking.  D manifests no joking intent.
i. Words and conduct interpreted as a reasonable person would

ii. A party’s outward manifestation of intent governs 

1. Protects the expectations of P

e. Duty to read
i. Ray:  P updated building specs but D didn’t read them when they signed and thought they were using originals.

1. D’s should have read what was signed and thus been aware before signing

f. Fraud
i. Park 100:  P deceives Ds to get signatures when they were in a rush.

1. There is a duty to read unless K is obtained through fraud. 
C. Modified Objective (Rest. 201)  
a. As long as there is shared understanding, that meaning attaches.
i. Ex.  Coffee with milk where milk is understood to be cyanide.
b. If A knows or has reason to know Bs intent, Bs intent controls.
c. Knowledge trumps reason to know.
i. Ex.  A knows Bs meaning and B has reason to know As ( Bs meaning
d. If parties subjectively disagree and neither side has reason to know the ct. is permitted to find no K.
D. CISG art. 8:  Equivalent to Rest. 201.  Gives a little more detail
(a) (1) words and conduct of A are to be interpreted as such if B knew or should have known A’s intent 

(b) (2) if (1) does not apply, words and conduct are to be interpreted as a reasonable person in the same circumstances 

a. (3) determining intent requires looking at all relevant circumstances, including negotiations, history between the parties, usages, and subsequent conduct
E. Principles of Interpretation:
a. Basic principles:
i. Use word in its immediate context

ii. Expressing one item excludes the other

iii. Interpretations resulting in a valid contract are preferred (203(a))
iv. Ambiguity is to be interpreted against drafter  (§ 206)

v. Interpret contract as a whole 

vi. Purpose of the parties is very important (201)
vii. Specific provision control general ones (203(c))
viii. Handwritten provisions control typed ones (203(d))
ix. Meaning that serves the public interest preferred. (207)
x. Look to the plain language of the K

1. A word is known by the company it keeps.  

b. Extrinsic Intent:  Division in cts. over when these are considered.  Must there be ambiguity?  (importance goes in this order)

i. Course of Performance:  The conduct between these parties in the course of this K. Not relevant to determine meaning if performance was accepted under protest.  (UCC 2-208)
ii. Course of dealing:  Has to do with these 2 parties in general. (R. 223 & UCC 1-205(1))
iii. Trade usage:  People in the trade generally. (R. 222 & UCC 1-205(2))
F. Joyner:  Owner and developer disagree over what constitutes “developed” land.
a. Ct. holds the maxim of “ambiguity against the drafter” is only applicable when 1 party is truly in the driver’s seat in constructing the K while here both parties negotiated at full bargaining power.  Less clear who actually drafted the clause.
b. P can only prevail if D knew or had reason to know of the meaning P attached while P did not know or have reason to know the meaning D attached.
G. Frigaliment:  What is chicken?
a. Ct. finds for D because P had the burden of proof here and failed to satisfy it.
b. If Rest. § 201-2 were applied:
i. (a) would not apply because neither knew the other’s meaning.
ii. (b) Suggests D’s meaning would still be used.  P had reason to know the different meeting attached by D.
H. Contracts of Adhesion:  Generally a standardized K imposed by the party of superior bargaining power with a “take-it-or-leave-it” approach.  Ex. Ins. K.
I. C&J Fertilizer, Inc.:  Burglary with no outside evidence of breaking in.
a. Even if term is found to be unambiguous this not the end.  Ct. looks to the reasonable expectations of the insurer.
i. Supposed to exclude inside jobs.
b. Maj. Endorses reasonable expectations doctrine.  (Is controversial)
i. Because K seems unfair
ii. Seems to be a windfall for insurance company
c. Dissent is not as concerned about the unfairness.  The term is not ambiguous.
d. Factors ct. looks to in determining whether there is a reason to believe other party did not assent:
i. Rest. § 211(3):  Where the other party has reason to believe that the other party would not agree to the term if they were aware of it, the term is not part of the agreement.
ii. Is the term bizarre or oppressive?
iii. Does the term eliminate the dominant purpose of the agreement?
e. Other factors considered:
i. Whether parties really had a chance to read before agreeing.
ii. If it was in fine print.
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