Ask 1) UCC or Restatement, 2) determine breach, 3) defenses, and 4) the remedy.

· Preliminary:  May want to know if a valid K signed by both in writing to avoid SOF.  Consideration/mutual assent.  Then move into UCC/CL.

· Supplementary principles of CL when the UCC does not deal specifically with them can be applied under UCC § 1-103.

· On breach:  note if repudiated (make sure of this – often there will be another request) then becomes a total breach.

· On damages:  don’t forget counterclaims can be argued.

For MC:  really make sure to look back at the info if he says to disregard some of it from a previous question.  Also don’t forget about FOS if required.  Only hints/suggestions given in MC on final so may have to really read into the limited facts given.  Restitution/reliance may overlap.

I. On all problems first ask, is this governed by the UCC or the Restatement?



· Definition of good

· UCC §2-105(1)
· The key element in defining goods under the Code is movability at the time of identification to the contract.

· Mixed transactions involve a mixture of goods and services

· Predominant factor approach

· Gravamen/Harm Test

· Definition of merchant UCC §2-104(1)
· Regular dealing in those goods

· Holds himself out to have expertise/particular knowledge in those goods

II. Grounds for Avoiding Enforcement of Contracts





A. Minority and Mental Incapacity
B. Other Defenses
· Plan of Attack:
· Is something shady going on?
· Abuse of a Fiduciary Relation – Restatement (Second) § 173
· Requires trust and confidance
· Duress – Restatement (Second) § 175
· Economic Duress:  Totem Marine Tug & Barge v. Alyeska Pipeline; Kelsey-Hayes Co. v. Galtaco Redlaw Casting Corp.
· Selmer Co. v. Blakeslee-Midwest Co.
· ED:  ∆ must act w/intent (know had no other reasonable alternative)
· Improper Threat – Restatement (Second) § 176
· ∆ must have good faith basis – must show bad faith or the threatened act would harm the recipient and would not significantly benefit the party making the threat
· Undue Influence – Restatement (Second) § 177
· Restitution = only remedy for undue influence (no compensatory or puntives)
· Odorizzi v. Bloomfield School District – see factors 
· Look for physically stronger, superior position in SR, elderly person
· All of these make the K voidable
C. Misrepresentation and Nondisclosure





· Plan of Attack:
· Is there a misstatement?
· Misrepresentation
· Non-disclosure
· Equal to a misrepresentation if there is a duty to disclose (must be a basic assumption of the K/wouldn’t have signed)
· Laidlaw v. Oregon
· Restatement (Second) § 161
· Is the misrepresentation material or fraudulent (i.e. intent)?
· Restatement (Second) § 162
· Did it make the K voidable?
· Restatement (Second) § 164
· Did the misrepresentation prevent formation of the K?
· Restatement (Second) § 163
· Did the recipient justifiably rely on the misrepresentation?
· Is it an opinion?
· Restatement (Second) § 168(1)
· Does the opinion amount to an assertion of fact?
· Restatement (Second) § 168(2)
· Does the opinion justify reliance anyway?
· Restatement (Second) § 169 – has asserted special/knowledge as to the subject matter; relationship of trust and confidance
1. Syester v. Banta – fraudulent, not material, misrepresentation
2. Hill v. Jones – nondisclosure
C. Unconscionability (last resort after other defenses, fact specific analysis)


· Look for a monopoly – choice is important
· Plan of Attack:
· Is the contract unconscionable at the time it was made or before?
· Test:  K is so one-sided as to prevent oppression or unfair surprise
· Procedural Unconscionability 
· Fine print, not prominently disclosed, meaningful choice – unfair surprise
· Substantive Unconscionability
· Actual terms, provisions
· (Sliding Scale)
1. UCC §2-302

2. Restatement (Second) § 208

3. Williams v. Walker-Thomas Furniture Co.

4. American Software, Inc. v. Ali – courts hesitant to enforce when commercial or sophisticated parties
5. Cooper v. MRM Investment Co. – arbitration clause
a. Look for unequal bargaining power, adhesion K
b. Ahern v. Knecht

C. Public Policy









· Plan of Attack:

· Is the K unenforceable because it violates or runs directly contrary to public policy?

· General Public Policy

· Restatement (Second) § 178
· Does legislation provide that it is unenforceable?

· Are the interests in enforcement outweighed by the public policy interests against enforcement?

· Restraints on Competition

· Is the restraint ancillary?

· No (Restatement (Second) § 187)

· It is invalid

· Yes (Restatement (Second) § 188)

· 3 factors:  legitimate interest of promise, burden on promisor, public interest

· Blue Pencil Theory – Restatement (Second) § 184
· Can the bad part of the covenant be removed?

· Promise Affecting Custody – R.R. v. M.H. & another
1. Valley Medical Specialists v. Farber – void for PP on 3 factors above

a. Mandeville v. Harman

III. Justification for Nonperformance of Ks: Mistake and Changed Circumstances









A. Mistake (BEFORE K)







· Plan of Attack:

· Mistake = voids the K

· Are both parties mistaken (Restatement (Second) § 152)?  Mutual mistake.

· Mistake of both parties

· Mistaken at the time the contract was made

· Mistake as to a basic assumption

· Does the mistake have a material effect on the agreed exchange?

· Does one party bear the risk (Restatement (Second) § 154)?  (Ex.:  “as is clause”)

· Three ways a party could bear the risk

· Is only one party mistaken (Restatement (Second) § 153)? 

· Mistaken at the time the contract was made

· Mistaken as to a basic assumption

· Does the mistake have a material effect on the agreed exchange?

· Does he bear the risk?

· Would enforcement be unconscionable or did the other party have reason to know or did he cause the mistake?

· Is he in good faith and in accordance with reasonable standards of fair dealing (Restatement (Second) § 157)?





1. Lenawee County Board of Health v. Messerly – mutual mistake; “as is clause”

a. Shore Builders v. Dogwood – “as is” not always enough

b. Sherwood v. Walker (barren cow) – very nature of the K

i. Gartner v. Eikill
c. A&M Development v. Miller – collateral (quality/value)

2. Wil-Fred’s, Inc. v. Metropolitan Sanitary District – unilateral mistake

a. Calnan Co. v. Talsma Builders, Inc.

B. Changed Circumstances, Impracticability, Impossibility, and Frustration of Purpose (AFTER K)
· If one of these found, K is either void of enforceable (all or nothing).

· Plan of Attack?

· Did an event occur which made the party’s performance impracticable, impossible, or which frustrated the party’s principal purpose?  

· MUST BE SO SEVERE  (i.e. unusual, sufficiently low probability so as not to have contracted for the potential issue) AS TO EVEN GET YOU INTO THIS REALM – ASK THIS FIRST.  SECOND, MUST SHOW THAT THE RISK SHOULD NOT BE ALLOCATED TO YOU BUT THE OTHER SIDE.

· Did it occur after the contract was made?

· Without the fault of the other party?

· Was the non-occurrence of the event a basic assumption upon which the contract was made?

· Is there anything in the language to indicate that the duties should not be discharged?  I.e. have they been allocated to one of the other parties?  Was it FOS so one party should have known to K around it?

· Is it merely for economic loss?  Must be virtual bankruptcy.  Karl Wendt.

1. Restatement (Second) § 261, UCC §2-615 (Impracticable – must be unFOS)

2. Restatement (Second) § 262, UCC §2-615 (Impossibility – must be unFOS)

3. Restatement (Second) § 265 (FOP – must be unFOS); 3 conditions

4. Restatement (Second) § 263, UCC §2-613
5. Taylor v. Caldwell – physical impossibility 

6. Mineral Park Land Co. v. Howard – impracticable

7. Krell v. Henry – FOP 

8. Florida Power & Light Co. v. Westinghouse Electric Corp. – FOP 
9. Karl Wendt  Farm Equipment Co. v. International Harvester Co. – impracticable, FOP

10. Harriscom Svenska, AB v. Harris Corp. – impracticable

11. Northern Corp. v. Chugach Electric Co. – impracticable

12. Mel Frank Tool & Supply – FOP 

· Natural Disaster/War

a. American Trading & Production Corp. v. Shell Intl Marine – impracticable

b. Opera Company of Boston v. Wolf-Trap Foundation – impracticable

· Economics

a. ConAgra Inc. v. Bartlett Partnership – impracticable 

IV. Modification of Contracts (does not rescind K, just modify)





· One party usually wants no modification but feels the pressure to do so.

· Note:  requesting a modification does not justify breach or stopping performance.  Still must be agreed to in order to apply.

· Again, in order for a modification to apply, it must be agreed to.

· Plan of Attack:

· Under the Restatement (Restatement (Second) § 89):
· Is there consideration for the modification?  

· Must be for restatement, not UCC.

· If not, is the modification binding anyway?  

· Is the modification equitable because of new circumstances not anticipated by the parties?

· Is it required by statute?

· Does justice require enforcement of the modification in view of the material change in position in reliance on the promise?

· Could there be a good faith violation for failing to bargain in good faith?  See restatement § 237 and § 243.

· Under the UCC (UCC §2-209) – goes further then Restatement § 89:

· No consideration needed

· Must be in good faith (§2-103)

· Statute of frauds applies

· i.e. promissory estoppel defeats the requirement that it be in writing.

· Even if it is not a modification, is it a waiver?  (see analysis under waivers of conditions)

· If the waiver is of a non-material provision of the contract, it is effective without consideration.

· If the waiver is of a material provision, it will not apply unless there is consideration or estoppel. 

· Did the parties already have the duty to perform the K?  Restatement (Second) § 73
A. Alaska Packers’ Association v. Domenico – CL modification (no consideration so no modification)

B. Kelsey-Hayes Co. v. Galtaco Redlaw Casting Corp. – modification/duress

13. Roth Steel Products v. Sharon Steel Corp. – modification/good faith
C. Brookside Farms v. Mama Rizzo’s, Inc. – UCC oral modification/waiver

V. Material Breach and Anticipatory Repudiation of Contracts



A. Partial Breach – Restatement (Second) § 235(2)
· Any failure to perform – trivial 

· Cannot stop performing, just sue for damages.

· Two approaches:  cost of completion and diminution of market value

B. Material Breach – Restatement (Second) § 241

· Substantial, significant breach

· Can suspend performance until the breach is cured.

C. Total Breach – Restatement (Second) § 242
· Clear there will be no cure; reasonable not to wait

· Discharged from K and can sue for all types of damages (even for when material)

· Plan of Attack
· Is there a breach at all?
· Is the breach partial or material?
· Restatement (Second) § 241 (5-factor balancing test)

· Did the breach become total (i.e. discharge the duties of the non-breaching party)?
· Restatement (Second) § 242

· Note: see discussion below if there was a demand for adequate assurances.
· If not and the non-breaching party repudiated, was the repudiation retracted?
· Restatement (Second) § 256

1. Restatement (Second) § 234 – Order of Performances 

2. Restatement (Second) § 237 – Effect on Other Party’s Duties of a Failure to Render Performance 

3. Restatement (Second) § 238 – Effect on Other Party’s Duties of a Failure to Offer Performance

4. Restatement (Second) § 240 – Part Performance as Agreed Equivalents

5. Restatement (Second) § 243 – Effect of a Breach by Non-Performance as Giving Rise to a Claim for Damages for Total Breach

6. Jacob & Youngs v. Kent – Partial Breach

a. Roudis v. Hubbard

7. Sackett v. Spindler – Total Breach; Retraction

8. Fountain Development Corp. v. Loehmann’s, Inc. – “time is of the essence”

B. Anticipatory Repudiation







· Plan of Attack

· Is there anticipatory repudiation?

· It must be clear/definite and equivocal

· If so, and unless there is an excuse, it becomes a total breach!

· Must not be made before total breach (or it becomes total breach under Restatement (Second) § 253).

· Can it be retracted?  Restatement (Second) § 256
· Yes, unless it has induced reliance through a material change in position or unless it has been accepted as final.

· Demand for adequate assurances – a party may not ask for more than the K reasonably provides or change the terms of the K

· Are their reasonable grounds for insecurity?  Significant financial difficulties, failure to perform important obligations under the K, failure to perform important obligations related to the K.

· Often arises from falling behind in payments

· Unreliable rumors/insignificant risks = not sufficient

· If not given, can be repudiation justifying breach (UCC 2-2609(4))

· Response to demand

· Must be made within a reasonable time (30 days under the UCC) – 2-2609(4)

· Must be made in a reasonable manner.

· If not made, it constitutes a repudiation.

1. Restatement (Second) § 251 – Adequate Assurance = Repudiation 

2. UCC §2-609 – Right to Adequate Assurances

a. This just must be in good faith (reasonable within what the K demands – i.e. cannot ask for more than what the K reasonably provides or change K terms unless reasonable within the situation) and is situation dependent (whether it needs to be written out, etc.

3. UCC §2-611 – Retraction 

4. Truman L. Flatt & Sons Co. v. Schupf – anticipatory repudiation; example of express condition

5. Hornell Brewing Co. v. Spry – nonperformance as repudiation

a. Pittsburg-Des Moines
C. Express Conditions








· Parties create the conditions themselves to trigger their ability to get out of the K.  Cases involve an unsatisfied express condition.  Depends on the happening of specific event(s).

· If unclear whether a constructive or express condition, courts interpret it as constructive.  Restatement (Second) § 227
· Plan of Attack

· Is there a condition?  Restatement (Second) § 224 – Condition Defined

· Order of preference (pure promise(pure condition(promissory condition)

· If promise, this leads to a breach analysis

· If it is a condition, the non-occurrence of the conditioned event excuses the duty.

· If it is a promissory condition, there is no duty, but the promisor has liability.

· Was the condition satisfied?

· Objective test (commercial quality) vs. subjective test (personal fancy/aesthetics)

· Heavy presumption that the obligor is satisfied

· Restatement (Second) § 227 – Standard of Preference with Regard to Conditions

· Restatement (Second) § 228 – Satisfaction of the Obligor as a Condition

· Was the condition waived?  Was the condition material?  Usually a tough analysis.

· Waiver of a non-material condition is sometimes okay.

· A material condition cannot be waived.

· Was the waiver retracted?

· Was there still reasonable time to cause the condition to occur or was there an extension of time?

· It must not be unjust to reinstate the condition because of a material change of position.

· The waiver must not have been binding because of consideration or estoppel.

· Was there a forfeiture?  The court can excuse the non-occurrence of a condition if this non-occurrence would cause disproportionate forfeiture.  Balance what each side would lose.

· Restatement (Second) § 225 – Effect of Non-Occurrence of a Condition.

· Restatement (Second) § 245 – Effect of a Breach of Non-Performance as Excusing the Non-Occurrence of a Condition

· Doctrine of prevention: one cannot prevent the occurrence of a condition.

1. Restatement (Second) § 237 – Effect on Other Party’s Duties of a Failure to Render Performance

2. Oppenheimer & Co. v. Oppenheim, Appel, Dixon & Co. – no substantial performance to satisfy an express condition (all or nothing) – enforced 

3. J.N.A. Realty Corp. v. Cross Bay Chelsea, Inc. – nonoccurrence of an express condition excused to avoid forfeiture (condition cannot be material)

a. Restatement (Second) § 229 – Excuse of the Non-Occurrence of a Condition to Avoid Forfeiture

4. Morin Building Products Co. v. Baystone Construction, Inc. – objective/subjective standards

VI. Damages in General – Expectation, Reliance, Restitution





1. Restatement (Second) § 344:  requirement of reasonable certainty/evidence for all damages

VII. Expectation Damages








A. Computing the Value of Plaintiff’s Expectations

· Restatement (Second) § 347 – written version of the formula

· Π would sue for the lost value of ∆’s service less the cost and loss avoided due to Y.  Π could also recover any incidental and consequential damages resulting from his efforts to mitigate ∆’s breach.  Then plus in.  Note what he does not have in the equation.

ED = LVP + OL – CA – LA 

↓

IDs

↓

CDs

· Plan of Attack:

· Expectation Damages

· Lost Value of Performance

· Benefit of the Bargain (value/worth of the part of the K – flows directly from the breach of K – where performance has been breached)

· Is it certain?

· If not 

· Restatement (Second) § 348
· Lost use of property can be determined based on rental value or interest in the value of the property

· Defective or unfinished construction

· Diminution of market value (Jacob & Youngs) vs.

· Cost of Completion (American Standard)

· Most courts favor this standard

· Market value is determined

· Expert testimony

· Testimony of the owner of the property

· Resale price

· Limited by

· Restatement (Second) § 351 – FOS 
· Restatement (Second) § 352 – Uncertainty 
· Contemporary Mission v. Famous Music
· Ericson v. Playgirl, Inc.
· New Business rule

· Pauline’s Chicken Villa v. KFC – exception 

· Ishin Speed Sport, Inc. v. Rutherford – exception 
· Other Loss – damages not flowing directly from the breach of K (ex.:  3rd party K)
· Incidental Damages

· Mitigation costs (i.e., transportation, transaction costs, etc).

· Incidental to the breach, the breach does not have to be total

· Consequential damages

· Collateral contracts, third party litigation (must have been known to the breaching party to be FOS)

· Flowing from (consequential) the breach, the breach does not have to be total

· Limited by 

· Restatement (Second) § 351 – FOS 
· Restatement (Second) § 352 – Uncertainty 
· Hadley Baxendale Rule
· Court’s limitations

· Costs Avoidance and Loss Avoidance

· Duty of Mitigation Restatement (Second) § 350
· Limits on Mitigation

· Do not have to go through undue risk

· No undue burden

· No humiliation

· Lost volume exception

· Unique item (can finish if that is the best way of avoiding loss)

· Replacement job must be substantially similar or comparable to former job

· It is the burden of the defendant to show that it was “reasonably likely that the mitigation could’ve occurred and that it would’ve been successful.

· Collateral source rule: unemployment benefits generally off-set damages

· Must apply Hadley to each factor (require both of these to be recoverable):
· Was the damage FOS?

· Can the damages be calculated with reasonable certainty?

· Is it a new venture and therefore would not be reasonably certain?  Contemporary Misson; Pauline’s Chicken Villa.

· Does the loss flow directly or proximately from the breach?  Florafax.

1. Turner v. Benson – OL in property loss

2. American Standard, Inc. v. Schectman – cost of completion (used here) v. diminution of market value standard

a. Chamberlain v. Parker – cost of completion (monument)

b. Emery v. Caledonia Sand & Gravel – cost of completion 

c. Peevyhouse v. Garland Coal & Mining Co. – diminution of market value

d. Groves v. John Wunder Co. – cost of completion
3. Hadley v. Baxendale – consequential damages as requiring notice (FOS – OL)

4. Florofax International, Inc. v. GTE Market Resouces, Inc. – FOS of lost profits from third party K as consequential damages (FOS – OL)

a. Osborn v. Commanche Cattle Industries, Inc.

5. Handicapped Children’s Education Board v. Lukaszewski – reasonable replacement in service K (mitigation)

6. Rockingham Country v. Luten Bridge Co. – duty to mitigate and not let damages pile up

7. Boehm v. American Broadcasting Co. – determining a failure to mitigate

a. Bourne v. Johnson
b. Marshall School District v. Hill
c. Parker v. Twentieth Century-Fox Film Corp.
d. Stewart v. Board of Education
e. Fair v. Red Lion Inn
8. Jetz Service Co. v. Salina Properties – lost volume damages

a. Wired Music v. Clark

b. Koplin v. Faulkner

B. Non-Recoverable Damages:  Items Commonly Excluded from Plaintiff’s Damages for Breach of Contract




· Plan of Attack:

· Attorney fees

· Exceptions

· Zapata Hermanos Sucesores v. Hearthside Baking Company – attorney’s fees as non-recoverable for damages under the American Rule

· Emotional distress

· Was it a particularly likely consequence of the K?  Mental and emotional well-being must be the express object of the K.  If not, no recovery.

· Did physical injury result from the ED?

· Restatement (Second) § 353
· Erhlich v. Menezes – ED as non-recoverable damage

· Punitive Damages

· Does the conduct constituting the breach a tort for which punitive damages are recoverable?  I.e.:  fraud, breach of a fiduciary duty, intentional interference with a K (sometimes).  If not, just breach of K, then no recovery.

· Restatement (Second) § 355
· Insurance Company Exception

C. Justifications for the Expectation Damage Rule




1. Protecting the Expectation Interest Under a Wholly Executory Contract

2. Encouraging Breach of Contract: The Theory of “Efficient Breach”

3. Roth v. Speck – Disgorgement Theory

a. Earthinfo, Inc.  v. Hydrosphere Consultants, Inc.
VIII. Reliance and Restitutionary Damages, Specific Performance and  Agreed Remedies









A. Reliance Damages








· Choose reliance when ED are too hard to determine.

· Plan of Attack

· Restatement (Second) § 349
· Plus
· Essential Damages (limited by contract price)

· Preparation for performance 
· Courts divided on pre-K sunken costs (i.e. were the costs incurred prior to entering the K that was breached and now in question?).
· Chicago Coliseum Club v. Dempsey – not allowed
· Security Stove & Manufacturing Co. v. American Railway Express – allowed 
· Part performance

· Incidental damages (not limited by contract price)

· Foregone opportunities – collateral investments
· Both essential and incidental reliance damages must be 

· Foreseeable (usually only an issue for foregone opportunities)

· Certain

· And mitigated

· Minus
· Defendant can limit damages by proving what net loss would have occurred had the contract been fully performed

· Apply Hadley Factors (to each):
· 1) Was the damage reasonably FOS?

· 2) Can the damage be calculated with reasonable certainty?

1. Wartzman v. Hightower Productions, Ltd. – Preparation and planning for performance damages

a. Dialist v. Pulford

b. Nurse v. Barnes

2. Walser v. Toyota Motor Sales, U.S.A., Inc. – Promissory estoppel (expectation damage or reliance damage?  Reliance.)

a. Greiner v. Greiner

B. Restitutionary Damages







· Most restrictive of the three approaches – pay fair value for unjust enrichment

· PART PERFORMANCE only (not preparation planning of foregone opportunities)

· Often will either overlap w/reliance or will not be present at all.  If this is the case:

· Π does not seem to have conferred any benefit onto ∆, and it is therefore unlikely that Π can recover any restitutionary damages from ∆.

· Plan of Attack

· Restitution for Non-Breaching Party
· Restatement (Second) § 371
· Two methods of measurement

· Reasonable value of performer’s services (measured at the time of contract) OR

· Earhart v. William Co.
· Albre Marble & Tile Co. v. John Bowen Co.
· Value of increase to recipient’s property

· Maglica v. Maglica
· Restitution is not limited by net loss from full performance (i.e. not limited to the K price because suing off the K)

· Full performance exception:  Oliver v. Campbell
· Restitution damages must be certain

· Note: When contract is rescinded (there must be a total breach), only restitution damages may be recovered.  Based on mistake, unforeseen circumstances, impracticability, unconscionability, etc.

· Restitution in favor of party in breach
· Restatement (Second) § 374
· Restitution may be recovered

· Limited by the value of the contract

· Less damages resulting from breach

1. United States ex rel. Coastal Steel Erectors, Inc. v. Algernon Blair – restitution for non-breaching party

a. Bush v. Canfield

b. Constantino v. American Achilles

2. Lancellotti v. Thomas – restitution for breaching party

B. Specific Performance







· Plan of Attack

· Are damages adequate?  Usually this means that the K is for unique performance and therefore a substitute is unavailable/damages don’t adequately compensate because another cannot be found (though may mean damages could compensate for the lost performance for what was lost during the K time – think hairdresser case).

· Restatement (Second) § 359
· Restatement (Second) § 360
· Difficulty in proving damages – high burden of persuasion on Π
· Difficulty of procuring a suitably equivalent substitute

· The likelihood that damages would be collected

· Questions for consideration in awarding specific performance

· Restatement (Second) § 362
· Are the terms of the contract sufficiently definite to order specific performance?

· Restatement (Second) § 364
· Would relief be unfair because

· Inadequacy of legal remedy (unique; intangible interests)

· It would be unduly burdensome on a court to enforce (§ 366)

· The contract was induced by mistake or unfair practices

· Specific performance would cause undue hardship to the party in breach or a third party.

· The exchange under the contract is grossly inadequate or the terms are otherwise unfair.

· Balanced with the unfairness to the non-breaching party of not enforcing.

· Restatement (Second) § 365
· Is there a consideration of public policy that works against specific performance?

· Restatement (Second) § 366
· Is there difficulty in enforcing specific performance?

· Restatement (Second) § 367
· Is the contract for personal services?

· If so, can they be negatively enforced

· Can the breaching party sit out (financially and professionally)?

· Washington Capitols Baksetbal Club, Inc. v. Barry
· Is specific performance being applied to an individual?

· The breaching party must be jumping to a competitor

· Lumley v. Wagner

· The breaching party must be a unique performer.  UCC equivalent is § 2-716.

1. City Stores Co. v. Ammerman – specific performance on an incomplete K

2. American Broadcasting Co. v. Wolf – specific performance as inappropriate after the K has expired 

C. Agreed Remedies








· Liquidation damages are not favored by courts.

· Plan of Attack:

· Is the agreement post-breach?

· It will be enforced unless it is meets one of the doctrines of avoidability.

· Is the agreement pre-breach (Liquidation Clause)?

· Restatement (Second) § 356
· Three prong test:

· The damages must be uncertain (backward looking)

· They must not amount to a penalty

· The clause must have been a reasonable forecast of the damages (forward looking)

· IN SHORT, the agreed to remedy must be reasonable prospectively, retrospectively, and be difficult to estimate.

1. Colonial at Lynnfield, Inc. v. Sloan – LD clause not upheld

2. Hawaiian Sugar Co. v. Sun Ship, Inc. – LD clause upheld

Both UCC and CL = stating a remedy will not be the exclusive remedy unless the parties specifically say that this is it, all you get.  Usually, then, it is just whatever is the appropriate remedy.

IX. U.C.C. Article 2: Warranties and Remedies





A. Warranties


*Courts generally favor buyers, not sellers, and read warranties strictly (read broadly for buyer, narrowly for seller).  Seller must do everything he can to protect himself because courts will not do him any favors.




1. Creation of Warranties






· Plan of Attack:

· Was an express or implied warranty created?

a. UCC §2-313.  Express Warranties
· Is there a seller (regardless of whether he is a merchant)?

· How is the warranty made?  Must be an affirmation of fact or promise on which a buyer can rely as a “basis for the bargain.”

· It can be made by words, description, sample or model

· Can be written or oral

· Generally there is no requirement of reliance

· It is the burden of the seller to prove that there was no reliance

· Reasonable buyer test

· Keith v. Buchanan
· Was it “puffing” rather than a warranty (quantifiable/verifiable)?  See factors.

· Simpson v. Widger – sound horse

· Boud . SDNC) – boat examples

b. UCC §2-314.  Implied Warranty of Merchantability
· 6 factors to determine if goods are merchantable

· UCC §2-314(2)
· Are fit for the ordinary purpose for which such goods are used; pass w-out objection in the trade; are of fair average quality (must be quite sub-standard)

· Must be able to prove causation (defect in the good caused the damage)

· Seller must be a merchant – UCC 2-104(1).  Regularly sells the goods (not just collector/connoisseur).

*Can breach both 2-314 and 2-315

c. UCC §2-315.  Implied Warranty of Fitness for a Particular Purpose
· Two requirements

· Does the seller have reason to know that the buyer has a particular purpose for the goods?  Constructive notice is sufficient.

· (it cannot be used for the ordinary purpose of the goods)

· Does the seller have reason to know that the buyer is relying on the seller’s recommendation on choosing the right goods?  

· Seller does not have to be a merchant (collector, appraiser) – does need to deal regularly in the field or be a specialist w/knowledge to that good

· Only created when the buyer actually relies on the seller’s skill or judgment to select suitable goods for the buyer’s particular purpose (i.e. not presumptive reliance)

· Goods do not have to be defective

· Did the buy insist on a particular good or brand?  No warranty then.

· Note:  if a good is uniquely manufactured for a specific purpose this warranty will apply (premium brand, extra heavy duty)

· Note:  if good is being used for the good’s typical use this CANNOT apply.  Need special purpose.

d. UCC § 2-312.  Warranty of Title
· 3 parts of warranty

· there is good title

· there is no lien, encumbrance or security interest that the buyer has not already encountered

· no infringement on copyright, intellectual property interest

e. UCC §2-317.  Cumulation and Conflict of Warranties
· warranties shall be construed as consistent and cumulative unless such reading is unreasonable then:

· 3 guidelines of reading warranties

· Express warranties displace implied warranties (except fitness for a particular purpose which comes before any warranty), etc.

B. Defenses to Breach of Warranty Actions





· Is there a defense?

1. Disclaimers of Warranties






a. UCC §2-316.  Exclusion of Modification of Warranties

· Has it been disclaimed?

· Is the disclaimer consistent with the express warranties?

· May be oral or by one of several writings

· Parol evidence rule is applicable

· L.S. Heath and Son v. AT&T
· Is the party trying to disclaim an implied or express warranty?

· Express warranties are virtually impossible to disclaim

· A disclaimer of the Implied Warranty of Merchantability and Warranty of Fitness for a particular purpose must be Conspicuous

· Must be written.

· Test for conspicuousness is reasonable person

· Disclaimer of warranty of fitness need not include “fitness language” (merchantability must include the language “merchantability”)

· Did the seller try to disclaim on-line?

· Must have to read through and click before one can proceed with the transaction to meet the conspicuous requirement

· “As is” and “With all faults” exclude all warranties

· most courts imply a conspicuousness requirement

· Has the seller requested examination

· If buyer examines he must conduct a reasonable examination

· If buyer does not examine, he is charged with the knowledge of a successful reasonable examination.

· Does not bar recovery from hidden defects

· Is the implied warranty excluded or modified by the course of dealing or trade usage?

· If it is post contract, courts will almost unanimously declare the disclaimer invalid.  But can the seller show that the buyer agreed to the modification?

2. Lack of “Privity” of Contract





· Is there a lack of “privity” of contract?

· Which alternative of UCC § 2-318 has the J. adopted?

· Two types:

· Vertical non-privity (manufacturer, wholesale distributor, retail seller)

· Majority view:

· This is not a defense to personal injury or property damage

· Courts are divided if it is a defense to economic loss

· If express, yes.  If implied, no.

· Spring Motors Distributors v. Ford Motor
· Horizontal non-privity (household users/family, buyer, employee users)

· Limitations on damages are covered by UCC §2-318 – this is horizontal.

· Is this to an express warranty?  If so, can sue in the vertical chain who participated for all loss including economic.  Unlimited vertical privity for express warranties (2-313)

· Randy Knitwear, Inc. v. American Cyanamid Co.
· Gordon v. Ford Motor Co.
3. Other Defenses: Plaintiff’s Contributory Behavior,  Statute of Limitations, and Failure to Give Notice


C. Buyer’s Remedies








a. UCC §2-711.  Buyer’s Remedies in General


b. First, determine what warranty was breached.  

i. Examples:  non-delivery, delivery of bad goods, not delivering on time, not delivery the right amount

c. Then, determine what remedy the buyer seeks.  Is the buyer seeking to cancel the K; seeking specific performance of the K; or seeking damages under the K?


d. First, see if the buyer accepted the goods or can properly revoke acceptance.  If can revoke acceptance or have already rejected the goods, this cancels the K and then can seek cover or market damages under 2-711.  If rejected or revoked acceptance of the goods, apply the perfect tender rule.  If the buyer has accepted and cannot revoke or reject, then the buyer’s acceptance is deemed final and must sue for damages under 2-714.
2. Cancellation








· Plan of Attack:

· Is cancellation available?

· Seller has repudiated the contract or has failed to deliver the goods

· Can be anticipatory 

· The buyer has rightfully rejected or revoked acceptance

· Requires the goods to not conform in every respect to the K (can be hyper-technical)

· A buyer who cancels may seek other remedies:

a. Rejection: The Perfect Tender Rule



· Did the buyer rightfully reject or revoke acceptance?

· Perfect tender rule

· UCC §2-601
· If the buyer rightfully rejects then:

· The buyer is not required to pay for goods

· the seller is given a chance to cure

· if seller cannot cure then buyer can cancel

· a buyer who has cancelled may recover price paid plus damages for the breach

· Filley v. Pope
· Do any limitations apply?  Promptly reject/accept; cannot change the good – see outline page 77.  

· Also, can the buyer cover?  I.e. not if a unique good.

b. Acceptance







· Did the buyer accept

· Three ways under UCC §2-606
· After reasonable opportunity to inspect, the buyer signifies to the seller that they are conforming or that she will accept despite nonconformity

· After reasonable opportunity to inspect, the buyer has accepted if she fails to make an effective rejection (see factors page 78)

· The buyer accepts if she does anything inconsistent with the sellers ownership

· What happens after acceptance

· Buyer is liable for contract price

· But buyer may still recover damages for breach.  See UCC § 2-714.

c. Revocation of Acceptance





· Can the buyer still revoke after acceptance?  UCC §2-608
· To revoke a buyer must establish that:

· There is a non-conformity

· Which substantially impairs the value of the goods

d. Cure 








· Does the seller still have a right to cure? UCC §2-508.  I.e., did the buyer rightfully reject (cancellation does not occur until seller has opportunity to cure any nonconformity). 

· If the time for performance has still not passed

· After the time of performance has passed if the seller, acting in good faith, reasonably believe that tender would be acceptable.  Think repeat customer.

· T.W. Oil, Inc. v. Consolidated Edison Co.
· Did the buyer revoke acceptance?  If so, no right to cure (silence in UCC as opposed to mentioning the right to cure for rejection).

e. Installment Contracts





· Is the contract an installment contract

· Buyer may only reject if UCC §2-612(2)
· The nonconformity of the installment substantially impairs its value

· There is opportunity to cure (requires prompt notice and adequate assurances)

· Substantial impairment of the entire contract is necessary to cancel.

· Usually can only cancel that one installment, but requires repeated problems to cancel the entire K.

· Ask for adequate assurances (2-209) so that the seller cannot say the buyer repudiated too early.

· Might need to look at notes for trade usage if it seems applicable.

3. Damages








· Cannot get cover and market – must choose

· Plan of Attack

· Have the goods been accepted?

· UCC §2-714
· What amount would reasonably compensate the buyer for the problem?

· Difference between what the good is worth as warranted and as accepted.

· Incidental and consequential damages

· Are the goods non-accepted (nondelivery, repudiation, rightful rejection, rightful revocation of acceptance)?

· Cover (preferred remedy)

· UCC §2-712
· Did the party wait too long to cover?  Cannot be an unreasonable delay.  If so, must use market damages instead.

· Buyer must purchase substitute goods in good faith

· If in good faith and reasonable time can recover damages from the seller:

· Difference between the cost of cover and the K price plus an incidental or consequential damages (see 2-715) and less expenses saved in consequence of the seller’s breach

· Did the buyer cover by making the good himself – was it reasonable to do so?

· Cives Corp. v. Callier Steel Pipe & Tube
· Market Damages

· UCC §2-713
· What was the market value at the point that the buyer should have properly covered if he was going to but did not?

· Determine this by seeing that the market price was generally at the time and date of tender (delivery at place of business or shipping point) and the K price plus any incidental and consequential damages (see 2-715) and less expenses saved in consequence of the seller’s breach

· Did the seller repudiate too early?  See notes page 80.

· Were substitute goods available at the time?  If not, no market price can be established and this would be an inappropriate remedy.

4. Incidental and Consequential Damages




· Note:  personal injury and property damages are always FOS.  Just see if prox. cxed.
· Are there incidental damages?  UCC §2-715(1)
· Mitigation costs (search costs)

· Are there consequential damages? UCC §2-715(2)
·  (a) economic losses

· must be foreseeable to the seller (i.e. – did the seller know about a third party K, etc.?)

· will be hard to recover if the buyer did not cover when he reasonably could have

· This is Hadley:  FOS and certainty.

· Show proximate cause

· (b) damages for personal injury or property damage

· Show proximate cause

5. Specific Performance






· Is specific performance appropriate? UCC §2-716
· Unique goods

· Other proper circumstance

· Requires virtual irreparable harm to apply

D. Exclusion of Remedies







· Have the remedies/damages been excluded UCC §2-719
· Usually limited by a “repair or replacement clause”

· Does it explicitly state “sole” or  “exclusive”

· If not, the clause is optional (2-719(b))

· Is the exclusion sufficiently clear that only a limited remedy is being provided (not in terms of being conspicuous, but in meaning)?

· Parsons v. Motor Homes of America, Inc.
· Does the clause fail of its essential purpose?

· i.e. the good simply does not work – the remedy then is not binding.

· FIRST LINE OF ATTACK FOR A BUYER

· Chatlos Systems, Inc. v. National Cash Register
· Is it trying to invalidate any restriction on incidental or consequential damages?

· Some courts invalidate any such disclaimer

· SECOND LINE OF ATTACK FOR A BUYER

· Is such an exclusion unconscionable?

· Approach of some courts on excluding incidental/consequential damages

· Chatlos Systems, Inc. v. National Cash Register
· A&M Produce
· Construction Associates v. Fargo Water
E. Seller’s Remedies








6. UCC §2-703.  General Outline

· Plan of Attack:

· Has the buyer wrongfully rejected or wrongfully revoked acceptance or has he failed to make a payment or has he repudiated with respect to part or the whole of the contract?  Seller has possession of goods (or they must come back to him).

· If yes then there are options for remedy:

· Withhold delivery

· Stop delivery 

· Proceed under the next section of any goods yet undelivered

· Resell and cover damages

· Recover damages for non-acceptance or in a proper case the price

· Cancel

· Does the buyer still have possession of the goods?  Would mean that the buyer has accepted but cannot revoke (and therefore cannot cancel the K).  If anything above, the goods must go back to the seller.

· Can only sue for the K price

7. Cancellation
· Can the seller cancel the K?  UCC §2-703(f)
· Requires the buyer to wrongfully reject, wrongfully revoke acceptance, fail to make a payment that is due on or before delivery, or repudiates

· Seller gets the goods back

· Can then sue for resale, market, lost profits

8. Damages








a. Sellers’ Resale (goods have not been accepted)
· Can the seller resale (like the buyer’s cover)?  UCC §2-706
· Must act promptly and in good faith in a commercially reasonable fashion

· Must identify resale contract to the contract that has been breached

· Get the difference between the resale price and the K price

· Must give notice depending on type of sale

· Two forms of resale

· Public

· Seller must give notice of the time/place of the public auction 

· Exception:  perishable goods or subject to rapid decline

· The seller can buy

· Private

· Seller must provide notice to the buyer that he intends to resell

· No exceptions

· The seller cannot buy

· Allied Grape Growers v. Bronco Wine Co.
· Coast Trading Co. v. Cudahy Co.
b. Market Damages






· Can the seller get market damages?

· Not if he has resold

· Used when the seller can cancel the K, but the resale remedy does not provide an adequate measure of damages (no alternative buyer, he screwed up the resale, etc.)

· How? UCC §2-708(1)
· Contract price minus the market price at the time and place of delivery or repudiation

· Seller cannot play the market – if the buyer repudiates early the seller cannot wait until the delivery date.  Must act within a commercially reasonably time of learning about the nonperformance to lock in the market damages.

· The code does not say if there has to be a resale if one is available

c. Lost Profits








· UCC §2-708(2)
· How is it measured?

· Contract price minus variable costs

· When is it available?

· Three situations

· Lost volume seller

· Component seller

· Jobber (wholesale intermediary)

d. Recovery of the Contract Price




· UCC §2-709
· When is it available?

· Three situations

· When the buyer has accepted but not revoked – seller cannot resell because he does not have possession of the goods

· When the goods are damaged and the risk of loss has passed on to the buyer

· Buyer has not accepted, but has assumed the risk through the contract

· Or if the seller has already met his duty of deliver (put the goods on the boat), but the buyer refuses acceptance

· Unaccepted goods that the seller is unable to resell despite efforts

· This is specific performance

· Requires the seller to have tried to find an alternative buyer after reasonable effort, but could not.  Seller can choose market damages or K price.

· If the buyer will not take the goods, the seller must sue for scrap (K price minus what received selling it for scrap)

e. Seller’s Incidental Damages





· UCC §2-710(1)
· Incidental costs

· Mitigation:  transportation, costs of resale, attorney’s fees 

· UCC §2-710(2) – new UCC provision
· Consequential damages

· Same as what is given to the buyer in § 2-717 (any loss for which the buyer has reason to know and which could not reasonably be prevented by resale or otherwise)

· UCC §2-710(3) – new UCC provision
· Requires the K to be a commercial K in order to obtain (cannot be consumer)

For both buyers and sellers, do not forget that liquidated damages also apply.  UCC § 2-718(1).

Note:

First determine what was promised, when due and then if a breach:

· Ask:  Would X have a significant negative impact on the party’s reasonable contractual expectation by seriously affect the K’s value to him?  

· Then Ask:  Is cure possible?  If repudiation then it is not (need words or action – must be clear, unequivocal and voluntary).


· Can sue for total breach or choose to wait and see if the other party changes their mind (running the risk that a court will see this as a failure to mitigate).

· If unclear the nonbreacher could get sued for breach – demand assurances.  

If the breach is total, the promisee may (nonperformance is absolute with the other party having no intent to cure ti):

· Withhold performance, terminate, claim full damages

If the breach is material, the promisee may (substantially impairs the value of the K – central to the K):

· Suspend performance, await cure, claim compensation for any loss suffered for having to wait

If the breach is partial, the promisee may:

· Claim compensation for any loss suffered 

Determining damages:  FOS (an objective concept; requires other party knowing to receive consequential damages (no unfair surprise)), mitigation, cxation, reasonable certainty, unfair forfeiture.

Mitigation:

What the Π did or did not do?  Waht choices were available to the Π?  What risks, hardships, or inconveniences were involved in each chioce?  Waht was the Π’s motivation in choosing as she did?  How much time she had to respond?  How quickly she took action?

ED, Reliance = suing on the K

Restitution = suing off the K

Reliance = wasted expenses; Restitution = unjust enrichment 

Specific performance = no reasonable substitute or can’t get $ from the party; injunction 
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