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I. Basic Requirements for Protection

A. Introduction

1. Copyright – legally conferred monopoly that gives the owner the exclusive right to make copies of a creative work.

2. Infringement – illegal to make copies without ©.  Not necessary to copy verbatim to infringe a ©.

3. Why have © laws?

a. Property Rights

b. “Natural rights” to authorship

c. Easier to copy (Pragmatic concerns)

d. Patronage system in Mozart , daVinci, etc., times

e. Idea of controlling work product depends on current belief of personhood, which may not have existed in 1500’s.

4. Current justifications for © law

a. Natural rights – one has a moral entitlement to control one’s work.  This is usually associated with common law countries (France).

b. Incentive Theory – one should be paid for one’s contribution to society.  Engage in creative exercises hoping to sell product.  This is usually associated with common law countries (US).

c. The two schemes are not mutually exclusive.

5. Under the Incentive Theory, if too little protection were provided, there would likely be an underproduction of work.  If too much protection is provided, then prices would be too high and only one work of a certain type would be allowed similarly leading to underproduction.

6. Current © law represents a compromise between various interested parties including authors, users, and distributors.

7. 1976 Act divides Federal and State involvement at the time of fixation of the work.

8. 1909 Act divides Federal and State involvement at the time of publication of the work. 

B. Fixation of Work

1. Fixation – work is embodied in a copy or phonorecord.  The “work” is in the author’s brain.  The “copy” or “phonorecord” is the object.

2. Copy – perceived either directly OR with the aid of a machine or a device.

3. Phonorecord – sounds fixed and communicated with the aid of a machine.

4. Fixation requires embodiment in a copy or phonorecord. 

5. No filing is required.

6. Fixation requires that it be “by or under the authority of the author.”  Bootleg copies of a performance are not made under the authority of the author.

7. There could be a State law remedy for a work before it is fixed.  (did not really discuss this, though)

8. Storage in RAM is enough today – 9th Cir said that it must be “sufficiently permanent or stable” for more than a period of transitory duration.

9. If fixation requirement were not in the © law, fraud would result.  (“I had ‘Hey Jude’ on my computer before Lennon & McCartney wrote it, but it erased when I turned it off accidentally.”)

10. § 1101 – Unauthorized Fixation and Trafficking in Sound Recordings and Music Videos

a. Anyone who makes 1) bootleg copies or copies bootleg copies, 2) transmits a live performance, OR 3) distributes bootleg copies is subject to © infringement provisions.

b. This only applies to live musical performances. 

11. Case Law

a. White-Smith Music Publishing Co. v. Apollo Co. (US 1908) p. 74 – Court says that a piano roll is not a copy because it is not an intelligible notation.  Too difficult to deduce the author’s conception from the piano roll.  “Intelligible notation” is based on the statutory interpretation at the time.  Provides incentive for Congress to modify the statute.  THIS IS NO LONGER GOOD LAW!  1976 Act has modified from intelligible notation to fixation.  Today, a piano roll is a phonorecord.

b. Midway Mfg. Co. v. Artic Int’l Co. (N.D. Ill. 1982) p. 82 – A says the work is not “fixed” since it changes every time the game is played.  Court emphasizes the “attract” mode, which is always the same.  Court also notes that there are a very large number of possible screens for PAC-MAN, but this number is finite.  Court says that it is analogous to a slide show.  There are two separate works: 1) computer program – fixed in ROM, and 2) audiovisual work – fixed because it comes from the same ROM chip. 

C. Original Work

1. § 102(a) – Subject Matter for Copyright: In General

a. Requires an “original work of authorship”

b. “Original work of authorship” – not defined in 17 U.S.C.  Instead, it is laid out in case law.

2. There are two types of originality and both are required to make a work copyrightable:

a. Created from scratch – INDEPENDENT CREATION

(1) Originality is the antithesis of copying.

(2) Can’t give © to a copier because it negates the effect of the original ©, discourages creativity, and adds nothing to the public repository of knowledge.

(3) If a work were already in the public domain, allowing a © would remove it from the public domain. 

(4) HYPO – What if Acts I-IV of Hamlet are copied and a new Act V is written?  © would only extend to the parts of the work that are not removed from the public domain.

(5) HYPO – What if there is parallel independent creation?  Both authors would get © in their works.  This is one place that © law differs from patent law.

b. Creative work – MODICUM OF CREATIVITY

(1) If an author is never exposed to another work and creates an exact duplicate of that work, the author is entitled to a © because it “originated” with the author.

(2) © has been denied for fragmentary words and phrases, slogans, slight variations of musical compositions, paraphrases of standard business forms, insignia, and song titles as not meeting the de minimis standard for creativity. 

3. Obscene works still fall within © protection because © fragmentation would occur because of local standards for obscenity.  Some courts have still ruled against particular works.  Snuff films may be outside the realm of ©, e.g., because they are illegal.

4. Case Law

a. Alfred Bell & Co. v. Catalda Fine Arts, Inc. (2d Cir 1951) p. 94 – Case discusses the difference between © creativity and patent novelty/non-obviousness.  Creativity is not the same as novelty (no one has ever thought of this) or non-obviousness (doesn’t come from a direct combination of things in the prior art) from patent law.  Those are much higher standards.  Little is non-obvious in literary and artistic fields.  Modest creativity is required because “This class sucks” doodle would be ©-able otherwise.

b. Atari Games Corp. v. Oman (DC Cir 1989) p. 98 – Case involves BREAKOUT video game.  A is trying to get a © registration (required for litigation, not for © alone).  Copyright Office says, “No © because work is not creative.”  Court says that the Register of Copyrights focused on the discrete elements instead of the whole.  Standard for creativity is subjective.  Creativity needed is minimal (think of a map).  Court may have been aiming at the policy objectives of providing © for what it deemed creative.

c. Burrow-Giles Lithographic Co. v. Sarony (US 1884) p. 107 – Oscar Wilde photographs.  Constitution says that Congress can protect “writings.”  1870 Act was first to include photographs.  Did Congress overstep their bounds?  Court says, “No.”  A writing is a work that captures the author’s spirit, creativity, etc.  © has long protected maps and charts (since 1790).  If Framers of Constitution included maps and charts, they must be “writings.”  Photographs are similar to maps and charts.  Works created by mechanical devices are within the scope of © as long as they have a “modicum of creativity.”

d. Bleistein v. Donaldson Lithographing Co. (US 1903) p. 114 – Circus Poster chromolithographs.  Works are fixed, independent creation, and possess a modicum of creativity.  Constitutional argument revolves around whether the work “Promotes the Progress of Science and the useful Arts.”  B says that poster does not fit within the clause since it is an advertisement.  Court rejects this argument.  Just because something is used for advertising purposes, it is not removed from the realm of copyrightability.

D. Idea/Expression Dichotomy

1. § 102(b) – copyright protection does not extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery.

2. The line between idea and expression is not clear and is the hardest question in © law.

3. Without 100% piracy, the two parties will tend to argue.  As more detail is added, the line gets fuzzier.

4. This is really more of an idea/expression continuum.  As the idea gets closer and closer to the original expression, it is more likely to be seen as infringing.

5. Utilitarian work

a. Only way to express the idea is to copy the work.

b. Other people have a right to use or utilize a utilitarian work.  © is about aesthetics, not utility.

6. © is limited to expressive elements of a work, not ideas, principles, methods, etc.  A user is entitled to rip off ideas unless patented.

7. To the extent that one is an author of a utilitarian work, others may copy the utilitarian part if necessary to achieve their end.

8. Merger Doctrine – When only a minimal number of ways to express an idea exist, one can copy verbatim (or nearly) to capture the idea. 

9. Case Law

a. Baker v. Selden (US 1880) p. 121 – S has conceptualized a new method for bookkeeping to keep assets and debits on the same page.  B makes and uses account books substantially similar to S’s creation, which he sells.  S’s work was both original and creative.  S claims that his © covers 1) the exact words of his pamphlet, 2) close paraphrases of those words, 3) the exact appearance of his form, 4) closely similar versions of his form, and 5) HIS SYSTEM.  Court disagrees with #5 since patent law more appropriately covers his idea.  © only covers expressions of ideas.  If B’s form is similar to S’s form, S can argue that B has infringed on #4.  B said that there are very few ways to express the idea other than by the form because otherwise the expression and idea are intertwined.  Court says that B can use the forms in his business and sell them for profit, but may not make a pamphlet containing the form.  S loses because 1) he is trying to protect the idea behind his work (patent), others are entitled to use his system (utilitarian), and 3) there are only a limited number of ways to express the idea, so have to allow others to express it as well (Merger doctrine).

b. CCC Info Services, Inc. v. MacLean Hunter Market Reports, Inc. (2d Cir 1994) p. 127 – CCC rips off MHMR.  CCC says that MHMR’s work (used car valuation scheme) consists of only ideas and there is only one way to express it.  Dist Ct. agrees with CCC.  Court here disagrees.  Court breaks down “idea” into two sub-groups: 1) “understanding of natural phenomena,” and 2) “infused with the author’s taste or opinion.”  Court holds that the latter is the case here.  Schechter thinks CCC’s dichotomy of “idea” is debatable and may be better represented by big idea v. small idea.

II. Types of Works Protected by Copyright

A. Literary Works and Research

1. Core content of literary works includes fiction, non-fiction, prose, and poetry.  It also contains computer programs (see II.B).

2. A literary work need not be intelligible.  Nonsense words could rise to the level of a literary work.

3. Protection of a literary character (not cartoon or comic book characters) is possible if the character is well defined.  (Silverman v. CBS)

4. Character names are protected under other US law (not under © law).

5. Stock characters are not copyrightable.

6. In general, though, facts, theories, research and literary characters tend to be on the idea side of the idea/expression dichotomy and are, thus, not copyrightable. 

7. Case Law

a. Miller v. Universal City Studios, Inc. (5th Cir 1981) p. 147 – Case involves a non-fiction literary work.  Kidnap victim is kept alive in coffin until rescued.  M writes “83 Hours ‘Til Dawn” describing the events.  UCS makes “The Longest Night.”  Court says that facts are copiable, but can’t use M’s words (expression).  A researcher cannot get a © on his research.  There would be a lot of wasted effort in re-researching the incident.  “Even a pygmy who stands on the shoulders of giants can see farther than the giants.”

b. Silverman v. CBS, Inc. (2d Cir 1989) p. 153, Note 6– A richly developed character may cross the line to expression even if the name is not copied.  Stock characters are not ©-able.

B. Computer Programs

1. Second Generation Issues

a. After saying that literal code is protected, what else is protected and what is the scope of protection?

(1) Example – Is a flowchart for a program copyrightable material?

b. Self-help
(1) Technological – make it hard to copy SW.

(a) Can be done by Encryption, Copy Protection, etc.  Problem is that a good hacker can break through Technological Protection Methods (“TPMs”).

(b) DMCA – makes it illegal to hack through TPMs.  By using TPM self-help, an author prevents others from things that are not ©-able.  Author is protecting an unprotectable idea.

(2) Legal – Contract theories – Before I give it to you, you will promise to do certain things.

(a) This may make sense for some programs, but not for others.

(b) Shrink-wrap and Click-on licenses – are valid if they are not unconscionable and do not violate Federal law.

2. Case Law 

a. Dissent of Commissioner Henry from CONTU (1979) p. 166

(1) Computer programs don’t communicate directly to a human being – programs are similar to piano rolls, but a piano roll plays a tune (the code), while a computer program does not play the code, but the effect of the code.  The user of a computer program does not directly interface with it.

(2) Programs are utilitarian works – By running a program, it must be copied into RAM.  Can’t run a program without making a copy.  This is now addressed in § 117.

b. Apple Computer v. Franklin Computer (3rd Cir 1983) p. 157 – Programmers write in a cryptic language (source code).  Compiler compiles the source code into binary (object code).  The issue here is whether F can copy Apple’s OS program.  F says 1) only copied the object code which is not protectable, 2) OS program is etched on a chip, 3) because this was an OS, it constitutes a process or method and cannot be protected under § 102(b).  Court responds 1) the difference between object and source code is similar to the difference between French and English.  Thus, copying object code is still bad.  2) Etching the program onto a chip is a fixed embodiment.  3) The © only protects the lines of code in the OS, not the method of the OS.  Court remands to determine if there is only one way to write the OS code (Merger Doctrine).

C. Music, Drama, Pictures, and Sculptural Works

1. Musical Works

a. Comprise the tune and the words.

b. It is © infringement to take either or both.

c. Can be fixed on sheet music, lead sheet, tape.

d. Embodied in “phonorecords” most often – vinyl, CD, audio tapes (analog or digital). 

2. Sound Recordings

a. A version of sounds fixed in a phonorecord.

(1) Example – Bing Crosby’s version of “White Christmas” comprises two works.  Musical work belongs to Irving Berlin; sound recording belongs to Bing Crosby.

(2) Example – if Ricky Martin does a version of “White Christmas,” he copies the musical work, but not the sound recording.

(3) Example – books on tape are composed of a literary work and a sound recording.  Same for language tapes. 

3. Both sound recordings and musical works get less protection than other areas of copyrighted works. 

4. Conceptual Separability Tests

a. Use Test – Anything could be either aesthetically pleasing or utilitarian.  Its copyrightability depends on how it is used.

b. Primary-Secondary Test (belt buckle test) – If the primary use is aesthetic and the secondary use is utilitarian, the © is upheld.  This test does not focus on the amount of usage in one way or another, but is subjective.

c. Market Test (Nimmer) – Even if it had a utilitarian use it would likely be bought for other (aesthetic) reasons.  Only allows © to mainstream art.  Subjective
d. Carol Barnhart Test – “Wholly unnecessary” – if you finish creating the object, pause, and then do something wholly unnecessary to spruce it up, it is ©-able.  “Inextricably intertwined”

e. Newman’s Test – Conceptually separable if it stimulates a concept in the mind of the beholder that is distinct from the utilitarian function.  Use evidence.  Do people display as art?  Expert testimony?

f. Bike Rack Test – Brandir/Danicola Test – Same judge wrote P-S Test.  The mind of the creator vs. the mind of the audience.  Schechter doesn’t like this since it is very broad.

5. Conceptual separability may not be a good doctrine.

6. Could abolish ban on conceptual separability or ban utilitarian items, but this is where we are now.

7. Masks may be original and creative, and do no serve useful purposes.  However, costumes may provide protection from the elements as well as being aesthetically pleasing.

8. Case Law

a. Mazer v. Stein (US 1954) p. 181 – statue used as a lamp base case.  Is the statue a utilitarian item and, thus, unprotectable subject matter because it is a lamp or is the statue protectable?  D says that 1) the statute is destined to be included in a utilitarian item, 2) these objects when incorporated into lamps are eligible for design patents, 3) bases were “mass produced,” and 4) sculptures aren’t writings (in the dissent).  These arguments would negate copyrightability if accepted because of 1) Synthesis - © is used to increase the number of aesthetic works.  Argument says that a utilitarian item is not aesthetically pleasing.  Why would someone keep an ugly lamp?  2) May or may not get a design patent because other requirements may not be met.  © and Patent systems may co-exist because they seek to do different things.  3) Great Salt Cellar of Cellini is in D’s brief.  Court rebuts by looking at statute and legislative history.  Lamp base is ultimately protected under copyright law despite the possibility of protection under patent law.

b. Carol Barnhart, Inc. v. Economy Cover Corp. (2d Cir 1985) p. 186 – Design of “useful articles” to the extent that it incorporates a pictorial, graphical, or sculptural features that are separable from its utilitarian features.  Are mannequins useful articles?  Yes, they model clothes.  Are there p/g/s features separable from the utilitarian features?  A hood ornament of a Jaguar is separable and copyrightable because it can be separated from the car and the car still runs.  Cannot physically separate anything here.

D. Motion Pictures, Sound Recordings, and Architectural Works

1. Prior to 1990, architectural plans were ©-able and it was not against © to build the building.  Could also measure a building and re-build it.

2. US refused to sign Berne Convention document covering international © for a long time, but finally signed it because we wanted to cut down on international SW piracy.  One provision of BC required protection for architectural works.

3. Congress added § 102(a)(8) and definitions at § 101 to account for architectural works.

a. Bridges, dams, and cloverleaves are not included.  Mausoleums and gazebos are protected under the definition.

b. Congress avoided conceptual separability issue by creating § 102(a)(8) instead of incorporating under § 102(a)(5).

c. Limitations

(1) § 102(b) - © does not extend to means, processes, etc.  Solar panel on a roof is not a ©-able item.  It is possibly patentable.

(2) § 120(a) – pictorial representations of ©-able architectural works are not infringing.  Can sell pictures of Empire State Building.  Does not give a right to 3-D representations, though.

(3) § 120(b) – owners may make or authorize alterations or destroy the © architectural work.

d. Once a work is fixed in a tangible copy, the © is still there even if the item is destroyed or modified.

4. Think about interface between homeowner and architect. 

E. Derivative Works

1. § 103 – Subject Matter of Copyright: Compilations and Derivative Works

a. Subject matter of © extends to compilations and derivative works, but does not extend to parts of such works that are obtained illegally.

b. © only extends to the material contributed by the author and is independent of ©s in the preexisting material.

2. § 106(2) – owner of © has the exclusive right to do and to authorize the preparation of derivative works based upon the © work.

3. § 101 – Derivative Work – based upon one or more preexisting works such as a translation, musical arrangement, dramatization, fictionalization, motion picture version, sound recording, art reproduction, abridgement, condensation, or any other form in which a work may be recast, transformed, or adapted.  A work consisting of editorial revisions, annotations, elaborations, or other modifications which, as a whole, represent an original work of authorship. 

4. Once a © work has been created, it may be reworked.

a. Example – A novel may be the basis for a screenplay or a stage play.

b. Aggregate of new products = “second generation” works colloquially or more appropriately called derivative works 

5. To sustain a separate ©, a derivative work must differ from the original work by more than a trivial amount.

a. This encourages new works to be created.

b. Allows one to keep track of where the derivative came from.

c. To do derivative of a © work, the user must get permission or he is an infringer. 

6. Case Law

a. Lee v. A.R.T. Co. (7th Cir 1997) p. 226 – ART mounts cards on a tile.  Court says that this is not a derivative work since the work is not transformed, it is simply being mounted (similar to framing a picture).  L says only revisions, annotations, elaboration, and modifications require originality because of the way that the definition for “derivative work” is written in § 101 (reproductions are not included).  Court does not buy this argument.  Transformation requires more than a trivial variation.  Lee sued because she thought that her “moral rights” were infringed.  She wants her art displayed how she chooses.  ART actually bought the cards with the picture on it, so Lee did not lose profits.  Lee thought the use of her art was tacky.

b. Gracen v. Bradford Exchange (7th Cir 1983) p. 235 Notes 9-12 – The original work is a still picture from The Wizard of Oz.  Second work is a poster that is almost the same as the still (trivial variation).  The third work is a plate with a similar representation (again, a trivial variation).  What happens if the author of the second work sues the author of the third work?  Too hard to tell if the third work is derived from the original or the second work.  Thus, have to make a derivative highly original in order to determine whether the original or a previous derivative was used by the second derivative work.

F. Compilations and the Sweat of the Brow Test

1. § 101 – Compilation – Collection and assembling of preexisting materials.  “Selected, coordinated, or arranged”

2. Collective Work – compilation of © material. 

3. A compilation may contain © and non-copyrighted works.  To create a compilation of © works, one must follow the rules under derivative works.

4. To determine if original, consider

a. The number of options available to select or arrange

b. External factors

c. Prior uses making some things garden variety. 

5. Database Protection

a. There have been repeated efforts at developing sui generis protection for databases in Congress, but to no avail thus far.

b. European © law has moved more rapidly in this area.

6. Case Law

a. Feist Pubs., Inc. v. Rural Tel. Serv. Co., Inc. (US 1991) p. 239 – White pages phone book case.  A compilation must be original.  Originality in a compilation consists of the arrangement, selection, or coordination of the material.  A fact compilation is original if originality inheres in one of these three ways.  RTS does not select which people to put in the phone book except for those who pay money not to have themselves included.  The arrangement is similarly unoriginal since it is the only way to do it.  Sweat of the brow test is repudiated as being unconstitutional.  The dummy entries added by RTS are not original since it is a trivial degree of originality.  Mapmakers add fake towns too. 

b. Matthew Bender & Co., Inc. v. West Pub’g Co. (“Hyperlaw”) (2d Cir 1998) p. 256 – First generation work here is a public domain case filing.  Second generation work is a modification of the public domain work.  W argued that it was a compilation instead of simply a derivative because then W could use selection and arrangement to show originality instead of more than a trivial degree of originality.  Court said that the organization is an industry standard and is garden variety.

Companion case raises issue of star pagination.  Each volume of the Federal Reporter contains two chronological runs from DC Cir, 1st-11th Circuits, and Fed Cir.  Ordering is on the edge of original.  MB wanted to reproduce the star pagination.  W says it is a protectable compilation, and page breaks allow printing of compilation.  2d Cir says it is not copyrightable.  8th Cir says it is copyrightable.

III. Ownership and Transfer of Copyright Interests

A. Works for Hire

1. § 201 – Ownership of Copyright

a. Initial Ownership – © in work vests initially in the author(s) of the work.  The authors of joint works are co-owners of copyright in the work.

b. Works Made for Hire – the employer or person for whom the work was prepared is considered the author and owns all of the rights comprised in the ©.

c. Contributions to Collective Works – © in each separate contribution to a collective work is distinct from the © in the collective work as a whole.  The owner of © in the collective work is presumed to only have obtained the privilege of reproducing and distributing the contribution as part of the particular collective work, revisions of the work, and any later collective work in the same series.

2. WMFH

a. Why give © to employer/commissioner?

(1) Encourages patronage of authors – this doesn’t rip off the author any more than it would an assembly line worker who doesn’t get a car although he made it.  Author trades © for a paycheck.

b. Is WMFH constitutional?

(1) Requires statute to promote Arts and Sciences

(2) Requires right to works in America

(3) Author – one who instigates the creation of a work?  (this may be a stretch)

c. If the work is not made by an employee and is not a specially commissioned work, how does the commissioner become the author?

(1) Either hire the sculptor or contract for an assignment of ©.

(2) The duration of the © and the potential annulment of the assignment are differences between the two approaches.

(3) WMFH is better for the commissioner than contracting with the author.

d. Teacher exception – well-established tradition to allow teachers control over their work product. 

3. Commissioned Works

a. Requires a written agreement and one of 10 works

b. Contribution to a collective work, part of a motion picture, sound recording, translation, supplementary work, compilation, instructional text, test, test answers, or atlases.

c. A supplementary work is defined in the second sentence of § 101(2).  Includes forwards and appendices.

4. If an employer cannot get a work listed under WMFH, will likely try to show that it is a joint work. 

5. If an employee makes a work, it may not be a WMFH if it is not made in the scope of employment.

a. Whether the work was of the type the employee was hired to perform.

b. Whether it was created substantially within the authorized time and space limits of the employee’s job.

c. Whether the employee was actuated by a purpose to serve the employer’s purpose. 

6. Case Law

a. Center for Creative Non-Violence v. Reid (US 1989) p. 274 – This case concerns a sculpture created for CCNV (“Third World America”).  It is not a specially commissioned work (§ 101(2) of WMFH) because there is no written agreement and the sculpture is not one of the 10 possible items.  Was R an employee under § 101(1)?  Court looks at four definitions of employee: 1) right to control, 2) actual control, law of agency, and 4) formal salaried employees.  Court chooses #3.  Court lists four factors in determining that R was not an employee.  1) Employees were considered normal salaried employees in the legislative history.  2) Judicial interpretation of “employee” from 1955-1976 when the term was similarly undefined.  3) Copyright Office draft bills defining “employee.”  4) CCNV’s interpretation would impede Congress’ paramount goal of enhancing predictability and certainty of © ownership.  Since R is not an employee when the law of agency is applied, and he does not satisfy the other prong, the work is not made for hire.  See pp 283-84 for comprehensive list of factors.

B. Joint Works

1. Is it wise to have the two prongs of nature of material and intent?

a. May not be fair, but it helps in administrating the law.

2. Why are these the default rules?

a. T is an actress, not a lawyer.  How would she know?

b. T should have contacted her agent or lawyer earlier in the process.

3. What does it mean to be a joint author?

a. Duty to account – split $ between authors

b. Equal right to license, transfer, etc.

c. Disagreement in the courts about the treatment of exclusive licenses given by one joint author.

4. Joint owner who prepares a derivative work is the sole owner of © in the derivative work. 

5. Case Law

a. Childress v. Taylor (2d Cir 1991) p. 293 – Two requirements for a joint work: 1) nature of material contributed by each and 2) intent.  1) Each author’s work must be ©-able.  2) Both authors must intend to be co-authors at the time of creation.  Here, T conceives of the idea for a play.  C wrote the play.  Intent was not established for C (credit as author on playbill was only given to C).  Material given by T (facts and ideas) was not ©-able.  T should create a contract to get co-authorship.  Can contract around intent.  Cannot contract around materiality of contributed material.

C. Transfers of Rights

1. § 201(d), (e) – Ownership of Copyright

a. Transfer of Ownership – the ownership and any of the exclusive rights of a © may be transferred.

b. Involuntary Transfer – If a right has not previously been transferred, no action by a governmental or other organization can remove rights from the author.

2. § 202 – Ownership of Copyright as Distinct from Ownership of Material Object

a. © does not reside in ownership.  Transfer of ownership does not in itself achieve transfer of ©.  Transfer of © does not convey property rights in any material object. 

3. § 204 – Execution of Transfers of Copyright Ownership

a. Transfer of © must be in writing and signed by the owner or his authorized agent.

b. Certificate of acknowledgement is not required, but is prima facie evidence of transfer if authorized by a person to administer oaths in the US or by a diplomatic or consular officer if in a foreign country. 

4. § 205 – Recordation of Transfers and Other Documents

a. Recordation of a document requires signed copy or a sworn or official certification that it is a true copy.

b. Priority for conflicting transfers goes to first recorded if within 1 month of signature date (2 months if outside US).  Otherwise, the later transfer prevails if recorded first in good faith, for valuable consideration, and without notice of earlier transfer.

c. Must register before recordation.

d. A nonexclusive license prevails over a conflicting transfer of © ownership if a written instrument evidences the license if the license was taken before the transfer and in good faith before recordation of transfer and without notice. 

5. ©s are infinitely divisible.

6. Case Law

a. Effects Assocs., Inc. v. Cohen (9th Cir 1991) p. 314 – The Stuff.  WMFH?  No.  Specially commissioned work – list of 10?  Yes, it’s part of a motion picture.  In writing?  No.  Not a WMFH.  This is not a joint work since EA did not intend it.  Transfer must be in writing, so no transfer.  C says this is a non-exclusive license, so no writing required.  A license to produce a movie is likely to be exclusive.  A non-exclusive license is not a transfer, so a writing is not required.  C argues that a license was implied by the nature of the transaction.  Court agrees because of the nature of the transaction.

b. Cohen v. Paramount Pictures Corp. (9th Cir 1988) p. 322 – Synch license includes 1) the right to make copies of a song and 2) the right to perform the song.  Issue is whether the synch license allowed videotapes of the movie.  There is a reference to TV in the synch license, but videotapes were not anticipated at the time of the license (late ‘60’s).  Narrow reading benefits the author, but Cohen didn’t need the reward of videotape distribution or WWW distribution (he gets a windfall).  Broad reading gives grantee a windfall from new technologies.  Here, contract was interpreted narrowly. 

D. Duration of Copyright

1. § 302 – Duration of Copyright: Works Created after 12/31/77

a. Life of the author + 70 years.

b. Joint works are 70 years from the death of the last surviving author.

c. Anonymous works are 95 years from publication or 120 years from creation, whichever expires first.  If the author is identified before the end of such term, it falls back to a) or b).

d. Statement of death may be recorded in the Copyright Office.

e. Author is presumed dead 95 years after first publication or 120 years from creation if no record is made. 

2. § 303 – Duration of Copyright: Works Created but not Published or Copyrighted before 1/1/78

a. A work created before 1/1/78, but not in the public domain or copyrighted falls under § 302.  L+70, but work shall not expire before 12/31/02, and if published before 12/31/02, it will not expire before 12/31/47.

b. Distribution of a phonorecord before 12/31/77 shall not be considered publication. 

3. § 304(a) – Duration of Subsisting Copyrights (© in first term as of 1/1/78) –

a. Who gets renewal?

(1) Continues for term, THEN

(2) Four special types of work ( For posthumous work, any composite work, WMFH, or a work by a corporate body, proprietor may renew for further term of 67 years.
(3) All other works ( author or kin may renew for further term of 67 years.

b. When does it vest?

(1) Special types ( if filing takes place within last year of original term, proprietor of © entitled to claim the renewal of © at the time the application is made.  If no filing, © vests in proprietor of the original term of ©.

(2) Other types ( same thing except to author or kin instead of proprietor.

c. Mechanics

(1) Filing within 1 year or renewed or extended term.

(2) Application is not a condition of renewal and extension of © for a further term of 67 years.

4. § 305 – Duration of Copyright: Terminal Date

a. All terms of © provided by §§ 302-304 run to the end of the calendar year when they otherwise expire.

5. HYPO – letter by Abe Lincoln to war hero in 1862.  AL died in 1865.  Since 1935 is before 12/31/02, expires on 12/31/02.  Provision gives 25 years of protection to common law © to L’s heirs.

6. HYPO – wrote in 1970, died in 1972.  If unpublished, 12/31/42.  If published in 2010, 12/31/42.  If published in 2001, 12/31/47.

7. HYPO – if assignee files on day of year 28, author dies that year, and widow files, who gets ©?  § 304(a)(2) gives the renewal to the proprietor.

8. See p. 344 for chart.

9. Renewal

a.  Case Law

(1) Fred Fisher Music Co. v. M. Wittmark & Sons (US 1943) p. 351 – Permissible to assign the renewal term before it occurs, but renewal term is contingent upon author surviving to 28th year.  If author does not survive, the renewal term reverts to author’s progeny.

(2) Epoch Producing Corp. v. Killiam Shows, Inc. (2d Cir 1975) p. 355 – “The Birth of a Nation” case.  Does E own renewal term in ©?  E is claiming under renewal © as a) original owner who “renewed” or b) assignee of renewal right.  E argued both.  a) E argued that DW Griffith was employee of predecessor corporation and E owned as a WMFH.  Court disagrees.  b) DWG was alive at renewal period.  Court says there is no reference to the renewal terms.  Thus, no transfer of the renewal rights is intended.  Have to explicitly state the transfer of renewal rights.  This protects the author.  E never received it in renewal right.  DWG had renewal right and didn’t exercise it.  Thus, “Nation” in public domain since 1942.

10. Renewal and Derivative Works

a. Since 1992, renewal is automatic, but it is permissive.

b. Benefits of permissive renewal (post 1992, © post 1964)

(1) Get control of vesting date (i.e., date of filing rather than last day of 28th year).

(2) Get evidentiary benefit (prima facie effective certificate) IF file during 28th year.  (§ 304(a)(4)(B))

(3) Cut off derivative work licensee rights.  (§ 304(a)(4)(A), Stewart v. Abend rule)

c. Derivative work can continue to be used if no filing.  Else, Abend controls for © post 1964. 

d. Case Law 

(1) Stewart v. Abend (US 1990) p. 366 – “Rear Window”/”It Had to Be Murder.”  W writes story and publishes.  Licenses right to make derivative work and granted renewal rights.  W died in year 27.  Renewal right goes to executor for the benefit of beneficiary Columbia U.  Executor sold right to A in year 28 for $650 + 10% royalties.  A now says that Hitchcock Productions cannot use the rights any more.  Court says that the derivative right can no longer be distributed.  

E. Termination of Transfers

1. Major implication of the single term is that © owners no longer got a second bite at the apple.  Thus, Congress created the Termination of Transfer provisions to allow © owners to do this.  This is a rare situation where a contract can be unilaterally nullified by following certain form.

2. § 203 – Termination of Transfers and Licenses Granted by the Author (post 12/31/77)

a. G+35 to G+40 = termination window (if for publication, start date is either G+40 or P+35, whichever is earlier).

b. G+25 to G+38 = notice window (for publication, G+30 to G+43 or P+25 to P+38, whichever is earlier).

c. Rights granted by licensee to others may be terminated if author terminates original grant.

d. Notice must be given to grantee, must state what is being taken away, and must be registered in the © office.

e. Termination of transfers is based upon the actual transfer date (not 12/31/XX).

f. This does not apply to transfers by will.

g. Statutory heirs may execute if author is dead.  Heirs must act by per stirpes majority.

h. § 203(a)(5) – may not give away termination rights (reverses Fred Fisher). 

3. § 304(c) – Duration of Copyright: Subsisting Copyrights (Termination of Transfers and Licenses Covering Extended Renewal Term) (pre 1/1/78)

a. C+56 to C+61 = termination window (window may also start at 1/1/78 if later than C+56).

b. C+46 to C+59 = notice window 

c. Limited to grants of renewal term interests executed by anyone.

d. This was provided because of windfall of extra years for renewal term.  Trying to prevent 1st windfall to assignees.

4. § 304(d) – Sonny Bono Provision (only applies if termination window closes before 10/27/98)

a. C+75 to C+80 = termination window (takes care of 20 years added by Sonny Bono Copyright Extension Act) 

5. § 203 – Material may be created before or after 1/1/78.  Only the assignment date matters.  Notice of termination under § 203 will begin 1/1/2003.

6. When solving these problems ask three things in order:

a. Look at duration, renewal date, bonus periods, and end date.

b. Did renewal term vest?

c. Decide which termination provision is at stake. 

7. Problems on p. 392

a. Published 7/1/40; assigned initial and renewal terms on 7/1/40; author dies 1980.  Author’s survivors terminate in 2000.  When do A’s survivors get ©?

(1) Initial term = 1940 to 1968.  Did B renew in 1967-68?  If he did, renewal term = 1968 to 1996 (would have expired).

(2) B owned interest at renewal term since A was still alive.  © will expire on 12/31/35.

(3) Use § 304(c) because assigned before 1/1/78.

(4) Termination window = C+56 to C+61 = 7/1/96 to 6/30/01.  Notice window = 7/1/86 to 6/30/99.  A’s survivors do not get the ©.

(5) § 304(d) does not apply here.  Only applies if termination window closes before 10/27/98.

b. Published 7/1/60 and assigns initial and renewal terms on 7/1/60.

(1) If A dies in 1980, who can get rights and when?  Initial term = 7/1/60 to 7/1/88.  A’s heirs can get rights if renew between 7/1/87 and 7/1/88.

(2) If A dies in 1990?  B may renew in 1988.  A’s heirs – if notice is given between 7/1/06 and 6/30/19.

(3) If A dies in 2025.  B may renew in 1988.  A – if notice is given between 7/1/06 and 6/30/19.

c. Published and assigned initial term on 7/1/60.  A renews in 1988 and assigns to B.  A dies in 1989.

(1) Use § 203.  Termination window is from 7/1/23 to 6/30/28.  Notice window is from 7/1/13 to 6/30/26.  © expires 12/31/55.

d. A or A’s survivors cannot waive in advance their power to terminate.

e. A creates work in 1980 and wills to B in 1981.  A dies in 1985.  Work is published in 1986.  When, if at all, can Widow terminate B?

(1) Widow cannot terminate since § 203 does not apply to transfers by will.

f. A creates in 1980 and transfers on 7/1/80.  Published on 7/1/86.  A dies in 1991, leaving W and 4 children.

(1) A’s survivors have termination window from 7/1/20 to 6/30/25.

(2) Notice window is from 7/1/10 to 6/30/23.

(3) Widow and 1 child are enough to terminate.

(4) Widow and 1 of 2 grandchildren from deceased child are not enough to terminate.

(5) Terminating parties under (3) may grant 62.5%.

g. A creates in 1980.  Transfers right to prepare derivatives to D on 7/1/80.  D makes derivative in 1990.  A dies in 1991 leaving W and 4 kids.

(1) A’s survivors have termination window from 7/1/20 to 6/30/25

(2) Notice window from 7/1/10 to 6/30/23.

(3) D’s derivative work cannot be removed from him and had to remain on the same terms.

(4) D can prepare a derivative work after notice has been given, but before termination. 

8. Case Law

a. Burroughs v. Metro-Goldwyn-Mayer, Inc. (2d Cir 1982) p. 394 – Tarzan case.  ERB holding company has copyrights of E. R. Burroughs.  Heirs attempt to terminate the assignment from B to ERB.  Court says that the termination is not effective since some books were not properly terminated (all but 5 books were terminated).  Since 5 books were left, MGM still had works off which to derive new titles.  Concurring judge was concerned with the terminated grant being served on ERB instead of MGM.

IV. Copyright Formalities

A. Publication and Common Law Copyright

1. § 301 – Federal Preemption of Rights Equivalent to Copyright – State © laws are preempted by Federal © law.

2. Under 1909 Act, post-publication works were protected under Federal © law if copies had notice proper in form and location.  Publication with notice would divest State common law © rights and invest Federal © rights.  Publication without notice was a forfeiture of rights and would allow the work to enter the public domain.

3. Subsequent publications without notice would lose © rights as well (even if it were the 3rd edition).

4. Courts split publication into “limited” and “general.”

5. Limited Publication – legally irrelevant

6. General Publication – would divest common law rights and potentially invest Federal © rights.

7. Performance and display do not generally constitute general publication under 1909 Act.

8. Dichotomy between published and unpublished is privacy and profit.

9. Sale does not constitute a transfer of © under the 1976 Act.

10. Under 1909 Act, it was ambiguous as to whether it constituted a transfer.

11. See 10/12/00 notes for some more information on publication. 

12. Case Law

a. Academy of Motion Picture Arts and Sciences v. Creative House Promotions, Inc. (9th Cir 1991) p. 412 – CHP sold businesses awards to give to salespeople including the Star Award, which looked like the Oscar.  CHP said Oscar was in public domain since it was published without notice.  AMPAS said that it was a limited publication.  Limited = a) limited group, b) limited purpose, and c) no right to reproduce or distribute.  Oscar was registered in 1941.  Did actions prior to 1941 bring Oscar into public domain?  Court says this was limited group (158 winners before 1941) for a limited purpose.  Court also said that it was implied that it would not be reproduced or distributed because the award had the winner’s name on it.

B. Notice Requirement

1. § 401 – Notice on Visually-Perceptible Copies

a. Notice requires 1) ©, copr.  copyright; 2) date (year); and 3) Name of copyright owner

2. § 402 – Notice on Phonorecords of Sound Recordings

a. Phonorecords are marked with phonogram symbol (P), but are otherwise basically the same.

3. § 405 – Omission of Copyright Notice – covers Decennial Works (1/1/78 to 3/1/89)

a. § 405(a)(1) – de minimis rule (based on a percentage basis)

b. § 405(a)(2) – Charles Garnier – within 5 years of publication without notice AND add notice to copies in US.

(1) Timeline #1 – Registration must be made within 5 years of Publication.

(2) Timeline #2 – Owner is only allowed a reasonable time with reasonable effort from Discovery of Omission to Addition of Notice. 

c. § 405(a)(3) – publisher leaving off © notice, not a violation if written requirement to put it in. 

4. § 406(a) – if the listed name there is in error, an infringer has a defense if misled by named © owner. 

5. § 406(b) – this only applies to pre-3/1/89 items.

a. If © date is too early (e.g., 1980 when actually copyrighted in 1982), those years are lost.

b. If © date is too late (1982 instead of 1980), rights are lost.  However, a one-year freebie is given in this case.

6. Case Law

a. Charles Garnier, Paris v. Andin Int’l, Inc. (1st Cir 1994) p. 436 – Is G entitled to use the 5-year cure provision?  G should have been on notice at the beginning because G was producing the earring.  G did not discover it; G was not surprised; G left it off on purpose.  Courts take the view that § 405(a)(2) allows “discovery” of deliberate omission.  When does discovery take place?  1) Discovered when it becomes an issue.  2) Discovered at publishing.  Court dodges this by focusing on reasonable effort.  G sent notice to 50 largest retailers and rolled over his own stock.  Court says that this is not enough.  G should 1) replace all inventory and 2) add notice to items.  Don’t have to replace in consumer’s hands since that is too far removed and too expensive.  Notice must be added to copies made post-3/1/89 as well according to this court.

7. Incentives for notice post 3/1/89

a. § 401(d) – evidentiary weight of notice.  Diffuses innocent infringement defense.  © damages lie in discretion of judge.  Judge allows D to plead case for mitigation.  Notice precludes mitigation on knowledge of ©.

b. § 104A – restoration of ©.  Applies to foreign works that lost copyrightability because of earlier © acts.  This is the only time that Congress has taken works out of the public domain.  Initially, this was for NAFTA, but has been expanded to all foreign material.  Effective date is 1/1/96.  More rules in statute. 

C. Deposit and Registration

1. § 407 – Deposit for the Library of Congress

a. This provision serves archival purposes (free books).

b. Only applies to domestically published works.  Requires 2 copies of best edition.

c. Penalty is a fine; nothing happens to ©.  Identifying material is enough for special materials. 

2. § 408 – Copyright Registration in General

a. This provision serves registration purposes.  This is a permissive permission.

b. Three things are required to achieve registration:

(1) $30 fee

(2) copies

(3) application form

c. Registration copies satisfy deposit requirement. 

3. Why register?

a. § 411 – Registration is a prerequisite to an infringement suit regarding a US work.

b. § 412 – Registration preserves certain remedies if done promptly (not limited to US works).  Statutory damages and attorney’s fees are allowed.

c. § 406(a) – Protection for error in name.

d. US Customs Service protection 

e. § 410 – Prima facie evidence of ©

V. The Rights of a Copyright Owner

A. Reproduction Right (§ 106(1))

1. § 108 – Limitation on Exclusive Right: Reproduction by Libraries and Archives

a. § 108(a) – 3 prerequisites to copying as a library:

(1) no commercial advantage

(2) publicly accessible or available to outside researcher

(3) copy made contains © notice (either from copy or general notice)

b. § 108(b) – Unpublished Works – 3 copies allowed if purpose is preservation and security or deposit for research or archives and currently in collection.

c. § 108(c) – Published Works – 3 copies for replacing damaged, deteriorating, lost, or stolen or if format is obsolete (Betamax) if cannot obtain replacement copies at a fair price.

d. § 108(d) – 1 article or a small part of a larger work allowed if copy becomes property of user for research and notice displayed in library.  (if only a portion, can copy)

e. § 108(e) – whole work may be copied for research purposes if it cannot be gotten for a fair price and notice is displayed in library.  (whole work must be unobtainable)

f. § 108(f) – photocopy machines (unsupervised)

(1) no liability for unsupervised photocopying provided there is notice

(2) does not excuse person who copies from liability

(3) a limited number of copies of audiovisual news programs may be copied by the library

(4) fair use is not affected 

g. Libraries might want to make copies to 1) save space, 2) allow patrons more access, 3) preserve rare material, and 4) facilitate research. 

2. § 112 – L on ER: Ephemeral Recordings

a. Allows rebroadcast of taped broadcast if (1) used solely by transmitting organization (2) for archive or transmission purposes only AND (3) the tape is destroyed within 6 months. 

3. § 115 – Scope of Exclusive Rights in Nondramatic Musical Works: Compulsory License for Making and Distributing Phonorecords

a. § 115(a)(1) – compulsory license to duplicate musical composition by sound recording once © owner has authorized initial version of phonorecord.  Allows one to distribute phonorecords (can cover song).

b. § 115(a)(2) – allows modification of style, but may not change basic melody or fundamental character, and the licensee cannot automatically get a derivative work © unless further licensed to do so.

(1) Note – Harry Fox Agency is the normal contact point to get “mechanical” licenses described above.

c. § 115(c)(3)(A) – right to make cover recordings means that a licensee can sell them over the WWW.

d. Sampling = derivative work ( author does not have to give this since § 115 does not require it.

4. § 512 – Limitations on Liability Relating to Material Online

a. § 512(a) – Transmission of material through the system – Service provider is not liable for © infringement if:

(1) Transmission was initiated by someone other than the service provider

(2) Transmission or storage takes place under an automatic process

(3) Service provider does not select the recipients in a non-automatic manner

(4) No copy is maintained for an inordinate amount of time or such that it is available to non-intended individuals AND

(5) Material is transmitted without modification to its content

b. § 512(b) – System Caching

c. § 512(c) – Web Hosting – web hosts who have no reason to know of infringing material, are unable to control what is posted on individual sites, have a © policy (including notice & take down) are scot-free.

d. § 512(d) – Search engines

e. § 512(k) – two definitions of service provider (one for § 512(a) and one for other provisions).

f. To get advantage of safe harbors:

(1) Once ISP is advised of infringing material, it must take steps to remove material.  (Notice & Take Down Requirements)

(2) General © policy to warn and remove infringers. 

5. Case Law

a. Walt Disney Prods. v. Filmation Assocs. (CD Cal 1986) p. 498 – F making animated movies based upon public domain story of Pinocchio.  F is using WD material for storyboards and story reels.  Exclusive right to copy is violated when any copies are made, any amount, any medium, finished product or not.

B. Adaptation Right a/k/a the Right to Make Derivative Works (§ 106(2))

1. Almost every violation is a violation of the reproduction right because the reproduction right includes partial and fragmentary reproduction.

2. DO NOT DISCUSS INFRINGEMENT OF ADAPTATION RIGHT SEPARATELY IF REPRODUCTION RIGHT IS INFRINGED!

3. Case Law

a. Micro Star v. Formgen Inc. (9th Cir 1998) p. 520 – Duke Nukem Case.  Users of DN may produce new levels for DN.  Every level in DN is laid out in a MAP file containing instructions and an ART library containing images.  MS pulled MAP files off the web, compiled, and sold them.  In order to violate the adaptation right, 2 requirements must be met: 1) MS must have fixed his work somewhere.  Here, the MAP files are fixed.  In Galoob, information is intercepted and modified before getting to the game console (never fixed).  2) Must be something in the MAP file that comes from © work.  Court analogizes this to a movie sequel.  This is the same story, but a sequel for each level.  Hero (DN) was developed in the original.  To the extent that F licensed new levels, it was for non-commercial purposes.  

C. Distribution Right (§ 106(3))

1. § 106(3)
a. Distribute copies or phonorecords

b. To the public

c. By any of the following methods: 1) sale, 2) transfer of ownership, 3) rental, 4) lease, or 5) lending. 

2. § 109(a), (b), (d) – L on ER: Effect of Transfer of Particular Copy or Phonorecord

a. First sale doctrine – once an individual copy has been transferred/sold, © owner no longer has distribution rights.

b. Owners of phonorecords with musical recordings and copies of software may not engage in rental, lease, or lending.  Hardware is exempted even if it embodies software. 

3. § 602 – Infringing Importation of Copies or Phonorecords

a. Importation without authority of © owner is an infringement of the exclusive right (pirated copies of SW from China).

(1) Importation of copies under government authority except for schools unless archival purposes.

(2) A single personal copy may be brought into the US.

(3) Importation for scholarly, educational, or religious purposes allows 5 copies. 

b. Items manufactured abroad without permission of author against the law of the country and imported to US should be seized by US customs and not allowed to be distributed in the US.

c. In L’anza, the items were manufactured in US, exported, and re-imported. 

4. This right is included although reproduction is necessary to distribution because a reproducer may sell copies to a distributor and then split town.  Want to recover from the distributor in that case.

5. Digital distribution – Can someone transmit something over a digital network and distribute it?  How can someone hold onto something and distribute it at the same time?  For e-mail, it is reasonable to say that receiver copied it and the sender facilitated the copying.  Could also say that the sender distributed the material.

6. Case Law

a. Hotaling v. Church of Jesus Christ of Latter-Day Saints (4th Cir 1997) p. 535 – By the time of litigation, only one copy of microfiche is usable by the public, and it cannot be checked out.  Remaining copy is not the original.  Initially made a bunch of unlawful copies and distributed to other libraries.  Copies were destroyed when lawsuit commenced (including the original accidentally).  Statute of limitations for reproduction right has passed.  Court says that 1) distribution, 2) to the public, 3) by lending took place.  Putting something in a public library and listing it in the catalog is enough to distribute.  Library cannot rely on first sale doctrine (§ 109) because the copy was unauthorized.  § 108 only allows copies for archival purposes.  Court likely felt that H should not suffer disadvantage because statute of limitations on reproduction right had passed.

b. Quality King Distributors, Inc. v. L’anza Research Int’l, Inc. (US 1998) p. 545 – © material is shampoo bottle label in this case.  Grey market case since importer is underselling the licensed domestic producer.  © law is used as a tool to preserve price discrimination. 

D. Public Performance Right (§ 106(4))

1. § 101 – “perform” – very broad definition.  Viewer performs ER by turning on television.

2. § 101 – “publicly” – place open to public or any place where substantial non-family and friends gather. 

3. Only literary, musical, dramatic, choreographic, pantomimes, and motion pictures and other audiovisual works may be performed.

4. Pictorial, graphic, sculptural, and architectural works and sound recordings may not be performed.

5. 5 types of public performances

a. Public place (“open to the public”)

b. Substantial # of persons outside of a normal circle of a family and its social acquaintances is gathered – classroom, country club, wedding reception.  Includes semi-public places (more than “normal” circle).

c. Transmission to a public place (Times Square jumbotron)

d. Transmission to a semi-public place (video played after using white phone in classroom)

e. Transmission to the public (television/radio program) – Doesn’t matter if the viewers are individually in their private domain. 

6. Performing Rights Societies (ASCAP & BMI)

a. License the right to perform works publicly.  Usually provide a yearlong blanket license.

b. Anyone who publicly performs a copyrighted musical work without a license is an infringer.

7. Primary Transmissions

a. § 109(c) – owner of a particular copy is allowed to perform the copy publicly either directly or by projection of no more than one image at a time to viewers at that place.

b. § 110 – L on ER: Exemption of Certain Performances and Displays

(1) Face-to-face teaching – only covers non-profit uses by instructors or pupils in a classroom or similar place UNLESS performing bootleg vide with knowledge of bootleg status.

(2) Governmental or educational performance of nondramatic literary or musical work (NLoMW)

(3) Religious services – limited to NLoMW or dramatico-musical work of a religious nature.  Must be at place of worship or religious assembly.

(4) Non-profit performance – limited to non-transmitted NLoMW without commercial advantage or fee to performers if a) no admission charge OR b) proceeds after costs go to charity unless © owner says “no” in advance.

(5) Home Style – receiving apparatus is one commonly used in private home with no direct charge and no retransmission.  Allows a radio by the cash register.  Limited to receipt of broadcast on single device.

(a) § 110(5)(A) applies to all works.

(b) § 110(5)(B) applies to nondramatic musical works ONLY

(c) Safe harbors for § 110(5)(B)
(i) < 2000 sq. ft. OR (>= 2000 sq. ft. AND < 6 speakers or < 4 TVs) for non-food businesses

(ii) < 3750 sq. ft. OR (>= 3750 sq. ft. AND < 6 speakers or < 4 TVs) for restaurants/bars

(iii) no direct charge

(iv) no retransmission

(v) radio station has ASCAP/BMI license 

(6) Agricultural and Horticultural Fair – Southern Senator/Congressman hold up.

(7) Music stores – Doesn’t cover video stores.

(8) Disabilities
(9) Disabilities
(10) Fraternal organizations 
c. Case Law

(1) Columbia Pictures Industries, Inc. v. Aveco, Inc. (3rd Cir 1986) p. 558 – Video store with private viewing rooms.  A sued for facilitating public performances.  Court held that this was a violation of the public performance right.

(2) Example – if hotel with VCRs in room and tapes behind desk, no public performance.  If players in lobby and person calls desk for movie, public performance.  If movies come from outside hotel, public performance. 

8. Secondary Transmissions

a. § 111 – L on ER: Secondary Transmissions

(1) § 111(c) – compulsory license of cable TV – broadcasters cannot prevent cable from transmitting, but license is enforced.

(2) § 111(d) – secondary license holder shall deposit a statement of account and about $.00625 of gross receipts twice a year. 

b. § 119 – L on ER: Secondary Transmissions of Superstations and Network Stations for Private Home Viewing – Creates a similar provision for satellite TV.

c. Case Law

(1) National Football League v. McBee & Bruno’s, Inc. (8th Cir 1986) p. 578 – Satellite reception was not commonly received in homes at this time.  Part of the problem is that § 110(5) aims at a moving target.  This is a secondary performance because it is a retransmission of a primary performance.

E. Display Right and Other Miscellaneous Rights (§ 106(5))

1. Only applies to certain type of works – literary, musical, dramatic, and choreographic works, pantomimes, and pictorial, graphic, or sculptural works, including the individual images of a motion picture or other audiovisual work.

2. Look at § 110 limitations to see if a specific limitation limits the display right.

3. § 109(c) limits as well (first sale doctrine)

4. Display right may have new significance on the Internet.

5. Case Law

a. Ringgold v. Black Entertainment Television, Inc. (2d Cir 1997) p. 596 – Poster reproduction of a quilt is on screen for 26 seconds aggregate at 9 times.  § 109(c) does not apply since viewers were not where the copy was located.  R does not need display right because of the reproduction right covering the tape of the show.  Live show would rely on the display right.

F. Right of Sound Recording Owner to Digitally Perform the Work (§ 106(6))

1. DPRSRA – riddled with exceptions, limitations, and compulsory licensing (mostly in § 114).

2. § 114 – distinguishes between 

a. Non-subscription – listener doesn’t pay to hear music (provider doesn’t have to pay for license)

b. Non-interactive subscription – pay $ and don’t get to choose music 

c. Interactive – get to choose what to listen to 

3. AHRA (17 U.S.C. §§ 1001-08)

a. DAT allows multigenerational copying without distortion.  No incentive to purchase if one can simply make copies off others.

b. Serial Copy Management System (SCMS) prevents copies of copies (can make copy of originals).

c. Royalty charge is imposed on machines and tapes.

d. § 1008 – private, non-commercial home audio taping is legitimate.

4. DMCA

a. Seeks to ensure that © owners who attempt to protect work by technology will not be tampered with.

b. Technological Measures – anything a © owner incorporates into a physical medium to limit copying, modifying, etc.

(1) § 1201(a)(1) – No circumvention of tech measures controlling access are allowed.

(a) Hacker may have © defense, but will violate § 1201(a)(1) if he hacks into site and copies something

(b) Proponents of DMCA say that hackers are similar to burglars.  One can cite two paragraphs of book in a book review, but can’t break into a house to steal a book.

(2) § 1201(a)(2) – forbids manufacture, importation, trafficking in machine that primarily used to circumvent tech measure controlling access.

(3) § 1201(b) – cannot sell machines that circumvent tech measures that prevent copying.

(4) § 1202 – Copyright Management Information – can’t falsify, remove, or alter CMI.   

G. Moral Rights under State and Federal Law

1. § 106A – Rights of Certain Authors to Attribution and Integrity

a. § 106A(a)(1)(A) – claim authorship

b. § 106A(a)(1)(B) – prevent use of name with work not created by author

c. § 106A(a)(2) – prevent use of name on mutilated work if prejudicial to reputation

d. § 106A(a)(3)(A) – prevent mutilation prejudicial to reputation

e. § 106A(a)(3)(B) – prevent destruction of work of recognized stature

f. Only covers work of visual art – painting, drawing, print, sculpture, or photograph.  Movies don’t count.

g. Rights listed belong to the AUTHOR, not the owner.

h. Rights may not be transferred, but may be waived. 

2. European civil law countries view © as intrinsic to author.

3. Right of Integrity – right to keep art in its original form.

4. Right of Attribution – associate name with work and keep name off altered or mutilated work (also called the right of “paternity”).  US did not have this until it joined the Berne Convention.

5. Case Law

a. Wojnarowicz v. American Family Ass’n (SDNY 1990) p. 626 – W funded by NEA.  Works fostered AIDS awareness.  Some pictures in collages were homoerotic.  AFA is a conservative group that took specific tiles from collage and sent out to patrons.  W made inaccurate reproduction of visual art.  Does NY law cover dissemination of a mutilated copy?  Yes, NY § 14.03(1) covers.  Law here is about the artist (makes sense since protecting the artist’s reputation).  AFA can avoid liability by copying the entire work or by not attributing it to the artist.  Can possibly do it if note states that it is only a portion of the work.

§ 109 may prevent use of § 106A in case similar to this.

b. Martin v. City of Indianapolis (7th Cir 1999) p. 639 – Looks at § 106A(a)(3)(B).  What does “recognized statute” mean?  Court suggests that it depends on expert testimony.  Otherwise, destruction of child’s art on a fridge would be actionable.

VI. Copyright Infringement

A. Introduction

1. Infringement means “violation of reproduction right” for all intents and purposes.

2. P must prove:

a. Copying of work by D – One is allowed to make own version of a work, but not allowed to copy.

(1) Access by D to work AND

(2) Resemblance between works (“probative similarity”) – can be resemblance of either protected or unprotected material.  Probative of copying.

b. Improper appropriation of protected material – Must take protected material (as opposed to unprotected material)

(1) Some copying of protected material

(2) Substantial similarity between D’s and P’s work – de minimis copying is not infringement.

3. Some courts say all you need is Access and Substantial Similarity.  This is sloppy and imprecise. 

B. Copying and the Problem of Access

1. Case Law

a. Bright Tunes Music Corp. v. Harrisongs Music, Ltd. (SDNY 1976) p. 692 – H insisted that he did not consciously or knowingly engage in copying of song (intent is not an issue).  © infringement is strict liability.  However, there are augmented penalties for intentional infringement.  Access – copied song was Top 10, so pop musician would be aware of popular music at the time.  Shown by widespread dissemination as well.  Direct evidence would be if H owned the record.  Opportunity to See and Probative Similarity leads to an inference of copying.

b. Ty, Inc. v. GMA Accessories, Inc. (7th Cir 1997) p. 700 – No direct evidence of access.  Circumstantial evidence of access to Beanie Babies.  GMA is toy manufacturer, though.  This case shows that there can be an inference of access because of an extensive amount of similarity.  T says widely distributed, so GMA must have access.  GMA says affidavit stating no knowledge of Squealer.  T says striking similarity.  Some courts note a reciprocal relationship between access and similarity/resemblance.

C. Substantial Similarity as Proof of Improper Appropriation

1. Allowed to copy unprotected portions of a work.  Thus, P has to prove that D took impermissible quantity of protected material.

2. 2 Methods of Improper Appropriation

a. Fragmented Literal Similarity (“FLS”) – verbatim copying of recognizable chunks

b. Comprehensive Nonliteral Similarity (“CNS”) – took overall expression of work

3. Two approaches for Comprehensive Nonliteral Similarity

a. Totality – look at the work as a whole.  Problem is that it may over-protect by protecting unprotectable elements.

b. Subtractive – look at P’s work and eliminate non-protectable elements.  Then, compare with D’s work.  Problem is that collective works and compilations may suffer under this test because arrangement is not considered properly. 

4. Case Law

a. Nichols v. Universal Pictures Corp. (2d Cir 1930) p. 715 – “Abie’s Irish Rose” vs. “Cohens & Kellys.”  © infringement cannot be limited to FLS.  “The right cannot be limited literally to the text, else a plagiarist would escape by immaterial variations.”  A play about religious animosity is an idea.  However, as we build in more stuff, it becomes an expression.  If large number of plays of the same type, it would likely help a D, but a P would say mine was 1st and everyone is trying to rip me off.  Here, the similarities were outweighed by the differences.

b. Steinberg v. Columbia Pictures Indus., Inc. (SDNY 1987) p. 736 –  “Moscow on the Hudson” case.  There is no issue of copying here.  CPI admits access (hanging on his wall) and probative similarity clearly exists.  Is there improper appropriation?  With respect to CNS, did he copy expression or idea?  Is style protectable?  Style is one ingredient of “expression.”  TEST ( Are the works substantially similar in the eyes of an ordinary observer?  May possibly be refined to “ordinary observer in the intended audience” if it is a specialized work.

VII. Fair Use

A. Introduction

1. § 107 – Fair Use

a. 6 listed activities (criticism, comment, news reporting, teaching, scholarship, and research) are merely suggestions and are illustrative instead of exclusive.  However, these uses are given a head start on analysis.

b. 4 Factors are also non-exclusive, but courts generally limit to these factors.

c. Factors:

(1) Purpose and character of the use (including commercial vs. non-profit).

(2) Nature of the copyrighted work.

(3) Amount and substantiality of the portion used.

(4) Effect of the use upon the potential market for or value of the copyrighted work.

2. § 107(1) – purpose and character of the use (being made by D).

a. Two inquiries:

(1) Commercial or non-commercial?

(a) Non-commercial is more likely to be fair use because P is not being ripped off.

(b) P would get royalty payment if there were no fair use exception in this case.

(2) Reproductive vs. transformative?

(a) Transformative is more likely to be fair use because it adds to the wealth of knowledge (“promotes the progress of Science and useful Arts”).

b. Neither inquiry is dispositive.

3. § 107(2) – nature of © work (of the P)

a. Two inquiries:

(1) Factual vs. fictional – the more fictional, the more creative the work and the better for P.

(2) Published vs. unpublished – if unpublished, it weighs against Fair Use because creator has reaped no reward for his work.

4. § 107(3) – amount and substantiality of the portion used (in relation to P’s work as a whole)

a. There is a point where so little is taken, that infringement does not occur at all.  Once infringing, the less the better for D.

b. Quantitative vs. qualitative – if “key” part of the work, can weigh against fair use even if minimal amount.

5. § 107(4) – effect of D’s use on potential market for P’s work.

a. Not just the current market, but also future markets (for derivative works or new markets).

b. An unlicensed movie or screenplay may increase market for a book, but deprive author of license for the movie.

B. Parody as Fair Use and the Role of the First Amendment

1. Fair use is important because it loosens up the airtight nature of the © system and allows production of new works.

a. Economic theory – marketplace determines how a work is distributed, but sometimes it breaks down.  If transaction costs are too high, then fair use allows someone to use the work without licensing it.  Economic justification pushes towards narrow view of fair use.  As transaction costs drop, fair use disappears.

2. How does this fit with the 1st Amendment?  End goal of Amend I is lots of free speech, same for © law and fair use. 

3. Case Law

a. Harper & Row, Publishers, Inc. v. Nation Enters. (US 1985) p. 825 – President Ford’s manuscript is stole by Nation magazine (liberal rag).  1) Purpose and Character – news reporting (listed in preamble).  2) Nature of P’s Work – factual work that is newsworthy, says D.  Court says that it is unpublished.  3) Amount Taken and Substantiality – 400 words only.  4) Effect on Market – Time magazine reneged on licensing fees ($12.5K).  Court looks at Effect on Market and Unpublished status as weighing very strongly against Fair Use.  Schechter comment: 5th factor is that The Nation was sleazy.  Bad faith becomes another factor here.

b. Campbell v. Acuff-Rose Music, Inc. (US 1994) p. 838 – musical parody of “Pretty Woman.”  Most parodists don’t bother seeking a license, but 2 Live Crew does.  § 115 covers compulsory licenses for music, but does not apply to derivatives.  Furthermore, Harry Fox cannot license derivatives, only reproductions.  Parody can be fair use, but have to walk through the factors.  1) Purpose and Character – Ps thought this was strong for them because of the commercial nature of the work.  Court says the more transformative the D’s work, the less significance the commercial nature has.  Parodies are transformative works by definition.  Thus, commercial nature counts for less in the case of parodies.  Parody is a derivative work that criticizes the original.  Satire is criticism, but not of the original work.  2) Nature of P’s Work – Court says this is not helpful here.  3) Amount Taken and Substantiality – Does it conjure up the original?  For parodies, they almost require the taking of the “heart” of the work, but does it take more than necessary?  4) Effect on Market – good parody may affect sales of original, but could affect sales in either direction.  Should look at market substitution, not critical impact.

C. Fair Use and Reverse Engineering

1. Case Law

a. Sega Enters. Ltd. v. Accolade, Inc. (9th Cir 1993) p. 856 – D wants to make 3rd party games for Genesis console.  S will licenses anyone to make games, but license requires S will manufacture the games.  A seeks to make SW compatible with Genesis.  A buys games, decompiles them, and determines which parts are needed for interoperability with console.  1) Purpose and Character – commercial and reproductive.  2) Nature of P’s Work – factual.  3) Amount Taken and Substantiality – A made a complete copy of the work when it decompiled it.  4) Effect on Market – court says that it may not effect the market.  No showing in any event.  A claims decompilation for purpose of “reverse engineering.”  Court is persuaded.  Most works don’t need decompilation to be read.  Software requires it.

If S encrypts their code and A decompiles it, then S may have a case against A under DMCA § 1201.  However, § 1201(f) allows reverse engineering for interoperability.

D. Fair Use in Business, Education, and on the Net

1. Case Law

a. American Geophysical Union v. Texaco, Inc. (2d Cir 1995) p. 872 – 1) Purpose and Character – Commercial?  T did not sell the article, but merely copied it.  Transformative?  Work is not transformed.  2) Nature of P’s Work – not highly creative.  3) Amount Taken and Substantiality – article from a journal.  4) Effect on Market – seems like a small effect, court says it is large.

b. Princeton Univ. Press v. Michigan Documents Services, Inc. (6th Cir 1996) (en banc) p. 882 – 1) Purpose and Character – Commercial?  Copier makes profit.  Transformative?  No, despite reorganization.  2) Nature of P’s Work – Depends on subject matter (court doesn’t address heavily).  3) Amount Taken and Substantiality – Parts of many books.  4) Effect on Market – most professors wouldn’t require 14 books for students.  Publishers want copy shop to get a license.  MDS argues that the effect on the market is circular since only need to get license if not fair use.  Court buys PUP’s side, but with a weak argument.

VIII. Summary of Provisions of § 203 (Post January 1, 1978 Transfers)

A. Grants Subject to Termination (§ 203(a))

1. § 203 applies to any transfer or license of any right in any work so long as:

a. The grant is executed on or after January 1, 1978; AND

b. The grant is made by an author.

2. There are two exceptions.  § 203 does not include:

a. Works made for hire; AND

b. Dispositions by will.

B. Persons Who May Exercise the Termination Right (§ 203(a)(1), (2))

1. The Author.

a. In the case of grants made by joint authors, termination is made by majority vote.

2. The author’s survivors, who own the termination right once the author dies.  (same as § 304(c))

a. The survivors who may be entitled to exercise the right are:

(1) The author’s surviving spouse; AND

(2) The author’s surviving children (children of any dead child taking per stirpes and exercising that portion of the termination interest by majority action).

b. If only class (1) or (2) survives the author, that class receives the entire right.

c. If only class (2) survives, the termination right must be exercised by the act of a majority (with grandchildren represented as specified above).

d. If both classes (1) and (2) survive, ownership of the termination right is divided equally between them and a majority interest (i.e., “a total of more than one-half of [the] author’s termination interest”) is needed to exercise that right.  Thus, the surviving spouse must always participate in order to effect termination, and must be joined, for example, by one surviving child or by a majority of the children of any non-surviving child.

e. If the author’s widow or widower, children, and grandchildren are not living, the author’s executor, administrator, personal representative, or trustee shall own the author’s entire termination interest.  § 203(a)(2)(D)
C. Time to Exercise the Termination Right (§ 203(a)(3))

1. The termination right may be exercised during a 5-year period starting at the end of 35 years from the date of execution of the grant.

2. There is an exception if the grant was of a right of publication, in which case the 5-year period begins at the earlier of:

a. 35 years after publication; OR

b. 40 years after the grant was made.

D. Notice of Termination (§ 203(a)(4))

1. The notice of termination must be signed by the persons entitled to terminate the grant, or by their agents.

2. The notice must be served not less than 2 nor more than 10 years before the proposed date of termination.

3. The notice must be served on the grantee or the grantee’s successor(s) in title, at which point interests under the termination vest.

4. The notice must comply with the regulations promulgated by the Copyright Office in 37 C.F.R. § 201.10 as to form, content, and manner of service.

5. The notice must be recorded in the Copyright Office prior to its effective date.

E. Effect of Other Agreements on Termination (§ 203(a)(5))

1. Termination may be effected notwithstanding any agreement to the contrary, including an agreement to make any future grant or to make a will.  (Be sure to distinguish between an agreement to make a will and a grant made by will.)

F. Effect of Termination (§ 203(b))

1. On the effective date of termination, the rights previously granted revert to the owners of the termination right in proportionate shares, whether or not they joined in invoking the termination.  (Remember that the right need not be exercised unanimously by the owners.)

2. There are two exceptions:

a. A derivative work prepared under grant of authority of the grant before its termination may continue to be exploited (although no new derivative works may be made after termination becomes effective).

b. The termination right affects only rights arising under the Copyright Act and does not affect any rights under other federal, state, or foreign laws.

3. Further grants of terminated rights:

a. Once the right has been recovered, a majority of the owners, in the same number and proportion as under B. above, may make further grants that bind all owners.

b. No new grant or agreement to make one may be made until termination becomes effective, except that owners of the termination interest and the original grantee or his/her successor in title may agree to such a grant after notice of termination is served.

4. Failure to terminate.

a. If termination is not effected at the proper time in accordance with the statutory procedures, the grantee retains all rights under the grant for the remainder of the © term (unless the grant itself provides otherwise).

IX. Summary of Provisions of § 304(c) (Pre January 1, 1978 Transfers)

A. Grants Subject to Termination (§ 304(c))

1. § 304(c) applies to any transfer or license of renewal rights in a statutory © subsisting on the effective date of the 1976 Act, so long as:

a. The grant was executed before January 1, 1978; AND

b. The grant was made by an author, or the widow, widower, or children of an author, or his/her executor or next of kin.

2. There are two exceptions.  § 304(c) does not apply to:

a. Works made for hire; AND

b. Dispositions by will.

B. Persons Who May Exercise the Termination Right (§ 304(c)(1), (2))

1. Grants by the author.

a. The author, to the extent of his/her ownership interest.  In the case of grants made by joint authors, each author may terminate separately as to his/her interest in the work.

b. The author’s survivors, who own the termination right once the author dies.  (same as § 203)

(1) There are two classes of possible survivors:

(a) The author’s surviving spouse; AND

(b) The author’s surviving children (children of any dead child taking per stirpes and exercising that portion of the termination interest by majority action).

(2) If only class (a) or (b) survives the author, that class receives the entire right.

(3) If only class (b) survives, the termination right must be exercised by the act of a majority (with grandchildren represented as specified above).

(4) If both classes (a) and (b) survive, ownership of the termination right is divided equally between them and a majority interest (i.e., “a total of more than one-half of [the] author’s termination interest”) is needed to exercise that right.  Thus, the surviving spouse must always participate in order to effect termination, and must be joined, for example, by one surviving child or by a majority of the children of any non-surviving child.

(5) If the author’s widow or widower, children, and grandchildren are not living, the author’s executor, administrator, personal representative, or trustee shall own the author’s entire termination interest.  § 304(c)(2)(D)
2. Grants by person or persons other than the author (e.g., a successor renewal claimant).  The grant may be terminated only by unanimous action by the surviving person or person who executed it.

C. Time to Exercise the Termination Right (§ 304(c)(3), (d))

1. The termination right may be exercised during a 5-year period starting at the later of

a. January 1, 1978;

b. The end of the 56th year from the date on which © was originally secured; OR

c. Under the conditions specified in new § 304(d) by the Sonny Bono Copyright Term Extension Act, the end of the 75th year from the date © was originally secured.

D. Notice of Termination (§ 304(c)(4))

1. The notice of termination must be signed by the persons entitled to terminate the grant, or by their agents.

2. The notice must be served not less than 2 nor more than 10 years before the proposed date of termination.

3. The notice must be served on the grantee or the grantee’s successor(s) in title, at which point interests under the termination vest.

4. The notice must comply with the regulations promulgated by the Copyright Office in 37 C.F.R. § 201.10 as to form, content, and manner of service.

5. The notice must be recorded in the Copyright Office prior to its effective date.

E. Effects of Other Agreements on Termination (§ 304(c)(5))

1. The 39-year extension to the duration of existing works which Congress created in the 1976 Act cannot be assigned away by an advance grant or an agreement to make a will.

2. Do not confuse the ability to terminate the 39-year extension period (years 57-95) with the ability to transfer the second 28-year term (years 29-56).

a. A living author is bound by an advance assignment of the second 28-year term.

b. This assignment is not binding on the author’s survivors, although such persons may assign away their own interests in the second 28-year term.

F. Effect of Termination (§ 304(c)(6))

1. Grants by an author revert to that author.  If he/she is dead, those owning the author’s termination interest (including those who did not join in invoking the termination) obtain rights in proportionate shares.

2. Exceptions to termination:

a. A derivative work prepared under grant of authority of the grant before its termination may continue to be exploited (although no new derivative works may be made after termination becomes effective).

b. The termination right affects only rights arising under the Copyright Act and does not affect any rights under other federal, state, or foreign laws.

3. Further grants of terminated rights:

a. Authors may, of course, re-grant rights as to which they have exercised a power of termination.  When a grant made by an author’s successor-in-interest is terminated, all those specified in the statute as having termination interests become tenants in common and may make grants of the interest in the work to which the terminated grant related (subject to the usual duty to account to co-owners and to other limitations on independent dealing in cases of joint © ownership).  Where a dead author’s rights are shared, further grants must be made by majority action as to that author’s share and the new grant binds all, including nonsigners.

4. Failure to terminate.

a. If termination is not effected at the proper time in accordance with the statutory procedures, the grantee retains all rights under the grant for the remainder of the extended renewal term (unless the grant itself provides otherwise).

X. Comparison between §§ 203 and 304(c)

A. Copyrights Obtained and Transferred after 1977

1. Life + 70 Copyright duration

2. Fall under § 203.

3. Works created but not copyrighted before 1978 fall under § 203 because of § 303.

4. Grant + 35 to Grant + 40 Termination window (except for publication right)

5. Grant + 25 to Grant + 38 Notice window

B. Copyrights Obtained and Assigned before 1978

1. Copyrights between 1964 and 1977 have automatic renewal for second term

2. Adds 39-year term to 28-year initial term and 28-year renewal term.

3. 28-year renewal interest automatically vests in author unless contracted away and author still living or in author’s heirs.

4. 19-year bonus interest is subject to § 304(c).

5. 20-year Sonny Bono bonus interest is subject to § 304(d).  This only applies if the § 304(c) termination right has expired as of 10/27/98.

C. Similarities

1. A.2

2. B.1.b

3. D

4. F.2

5. F.4 
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