I. Basics

Copyright requires the work to be fixed. 


A work is fixed in a tangible medium of expression when its embodiment is sufficiently permanent or stable to permit it to be perceived, reproduced or otherwise communicated for more than a transitory duration.
3 Basic limitations:


© does not prohibit independent creation by another author [Beware of striking similarity when there is no comparable model in the public domain, ie. Preston the pig].


Anyone can copy the idea but not the expression [Beware of the idea/expression merger].


You cannot © facts. 

1. What is © literary works 
2. musical works

3. dramatic works

4. pantomime and choreographic works

5. pictorial, graphic, sculptural

6. motion picture/ audiovisual

7. Sound recordings

8. Architectural works

subject matter? So… books, songs, plays, dance, pictures and statures, movies and music, and buildings.

Magic Marketing [District]: case dealt with envelopes that had “priority” and other such simple labels on it. “Words and short phrases such as names, titles and slogans, familiar symbols or designs, listings of ingredients are not ©. To be pictorial, sculptural or graphic, must have modicum of creativity”.





Originality is:

Made from scratch

With a modicum of originality
Not dependent on novelty.
But compare Magic Marketing with:

Barbie’s lips were original enough with their angle and thinness.

Simple repetition of “uh oh” in a song held original. 

Idea/Expression:


Rule: © does not extend to ideas, procedure, process, concept, principles or discoveries. 

Baker v. Seldon (SC): You can © a book on accounting but you cannot © the system you talk about. The © does not extend to the idea or procedure. Why? Because to use the system you have to use the form. The idea becomes the expression, hence one cannot have © over it. 

Proctor Gamble (Cir): Are instructions for a sweepstake ©? Court holds that they are not. Why? Merger doctrine. When the idea and the system is merged into one, making it so that to express the idea in practical applications, you would have to infringe the ©, the party cannot hold ( c) over the expression. There were only so many ways to phrase the instructions.

Blank forms: Not © 


Exception: When text is integrated with the blank form, where a work consists of text integrated, the forms have explanatory force because of the accompanying © textual material. Beardsley (Cir) Pg. 105

Bibero: Did not satisfy the Beardsley exception. 

II. Types of works protected:

1. Compilations: A compilation is a work formed by the collection and assembling of preexisting materials or of data that are selected, coordinated or arranged in such a way that the resulting work as a whole constitutes an original work of authorship. [Includes collective works]


What is protected? © of a compilation goes into the author’s selection, arrangement, and organization. But you must display some creativity in the organization. No © is given to the actual data since they are facts. Facts whether alone or as a part of a compilation are not original and therefore not ©. 

Feist (SC): Holds the telephone directory case, originality must be in the arrangement, requires only a modicum of originality. 

Atari: Shapes are not © because they can be treated as facts or ideas, but when fixed in a sequence (such a videogame), it should be viewed as a whole and hence, ©. 

The whole is greater than the sum of the parts.

CCC: [Blue book/ red book cars] The values and determinations (of car values) were original since they were conclusions. That was ©. They were not “soft ideas”, ie. ideas undertaken to advance the understanding of a phenomena. For these numbers and expressions to be ©, another person must be able to reach a different conclusion. 

Southco v. anebridge: # system to catalogue is not a compilation and no ©.

Bapco: (cir)  © lies in how you order and sequence facts, one must ask, “is there another way to do this?” If there is not, no ©. [yellow book]. The court looked and held that organizing by geography and alphabetical is a standard way of doing books.

Factual Narratives: (Compilations of facts)

Nash v. CBS: (Cir) This case was about a bio narrative. If the author writes a narrative and treats it like facts, then you inject it into the public domain because facts are not ©. Nash argued that although they were facts, it was a compilation of facts. If it is, then CBS can rearrange them, if the entire thing is a fact, then its in the public domain.

Derivative Works: A work based upon one or more pre-existing works, such as a translation, musical arrangement, dramatization, fictionalization…. In which a work may be recast, transformed, or adopted. A work consisting of editorial revisions… or other modifications which as a whole, represents an original work of authorship. 

Batlin v. Snyder (Cir) [Uncle Sam]: In order to obtain a © upon a reproduction of art (ie. an existing work), the work must contain some substantial, not mere trivial originality.  Originality is not satisfied by demonstrating a physical skill or special training. A considerably higher degree of skill is required to make the reproduction ©.  True artistic Skill


Note: compilations require a modicum of originality but Baitlin argues for more than a modicum. / A DW cannot take away the right of the original to license it.

Dissenting: Any distinguishable variation of a prior work will constitute sufficient originality to support a © if such variation is the product of the authors independent efforts and is more than merely trivial. 

Pictorial, Graphic and Sculptural: 

Mannion: The rule is that © in a photograph conveys no rights over the subject matter conveyed in the photograph. 


Exception: when the photographer arranges or ortherwise creates the subject that his camera captures, he may have the right to prevent others from producing works that he depicts. 

Photos can be original in 3 ways:

1. Rendition: Originality in angles, light and shade, exposure, effects achieved by filters. (No © over subject). 

2. Timing: Right place at the right time. (Confers no right over subject).

3. Creation of subject: Confers © because of merger doctrine. 

But © in subject must be original, watch out for scenes a faire. 

Diodato v. Spade: handbag shown in bathroom stall held not original enough to confer © over subject.
Useful articles and Art:  A useful article is a article having an intrinsic utilitarian function that is not merely to portray the appearance of the article or to convey information. 

Mazer (S.Ct.): No © is given to works that portray a useful article. Now, when you incorporate art into a useful article, the utility is not © but the art is. 

Costumes: not © bc useful


Masks: not useful, therefore ©. 

Separability: Only discussed if the thing in which the plaintiff demands © is useful.


If its not useful then there’s no need to talk about ©. 

“the protection of the © statute also can be secured when a conceptual separability exists between the material sought to be © and the utilitarian design in which that material is incorporated. 

Test for Sep:


Conceptual separability exists when the artistic aspect of an article can be conceptualized as existing independently of their utilitarian function. 

Pivot Point: 

5 possible tests for Sep:

1. © if Artistic Features are primary and the utilitarian features subsidiary. (Kieselstein)

2. © if the useful article would still be marketable to some significant segments of people based on its aesthetic qualities. (Nimmer). 

3. © if article stimulates in the mind a concept separate from object. –Barnhart (dissent)
4. © if article design not influenced by functional considerations. – Brandir

a. “the requisite separateness exists whenever the design creates in the mind of an ordinary observers 2 different concepts that are not inevitably entertained simultaneously.”

5. © if it stands alone as art/utilitarian is just as useful. [Pivot Point test chosen]. 

Beware: No CS if the design of a useful article is as much the result of utilitarian pressures as aesthetic choices. 

Architectural works: 

Buildings, while being useful objects, are protected since 1990. The blueprints are © and so is the 3d model of said blueprint. 


An architectural work is the design of a building as embodied in any tangible medium of expression, including a building, architectural plans, or drawings. The work includes the overall form as well as the arrangement. 

Does not protect against pictures, paintings or photographs of the building if the work is visible from a public place. 

Scenes a faire: A copyright owner cannot prove infringement by pointing out to features of his work that are found in the defendant’s work as well but that are so rudimentary, commonplace, standard or unavoidable that they do not serve to distinguish one work within a class of work from another. Pg. 267.

Literary works: 

Warner bros v. Columbia (Cir): © in the character if the character is the story being told. 

Specificity test: if a character is so unique (but not the story) that he would not normally be cast in another work. Ie. Anderson v. Stallone, Rocky and his characters held original enough to have ©. Anderson took ALL the characters.
Gaiman v. McFarlene: (Dist) the protection granted to the character is to the idea of him, not to the pictorial representation. Once a character is drawn, named and given speech, he ceases to be a stock character and regains ©. 

Sound recording: Are original works of authorship compromising an aggregate of musical, spoken or other sounds fixed in tangible form. The © is the aggregate sound not the medium. 


Musical composition is the music sheets and its copies


Sound recording is only in a phonorecord or such. [SR is a DW of MC]
Pre-1971, no federal ©, state law protection persists until 2067. 

Newton: (Beastie boys) You need both SR and MC license to sample a portion from a SR. 

Majority held that the sampling of the MC was de minimis. 

Dissent would have held that the 3 notes used were distinctive enough to not make it de minimis.

Government works and other public issues:
© is not available for any work of the US. But the US can hold, assign… © works. [US v. Mint: The mint can hold the © of an artist’s coin design by assignment since coin is a DW.
No © if the work is a work prepared by an officer or employee of the US Gov as part of their official duties. If prepared outside his duty and of his own volition, there is ©. 

Suffolk: 
Consider

1. Whether the entity or individual who created 
the work needs an economic incentive to create or has a proprietary interest in creating the work. Was he required by law to do so? If he was paid a salary, then there is no economic incentive. 


2. Whether the public needs notice of this particular work to have notice of the law.

Building codes: It was held that the model code as a model, is © but once its enacted into law, that code becomes public domain. 

Majority held that the merger doctrine held that there was only one way to express the codes, hence no ©.

Dissent: 

Argued that congress recognized and authorized for model codes while preserving the original ©. P. 292

Caselaw supported recognition of the clear differences between private developed standards that are adopted by reference and law created by legislatures. 


SBCCF had a economic incentive to make the codes and towns have an incentive to buy them.


Public is not deprived of their notice, because they are free to copy, just not free to republish and distribute. 

Ownership and transfer:

Lindsay v. Titanic (dist): 


The author of a work is the person who actually creates the work, the person who translates the idea into a fixed, tangible expression entitled to © protection. 


A party can be considered an author when his expressions of an idea are transposed by mechanical or rote transcription into tangible form under the authority of the party. 


When such a high degree of control is exercised in the process and in the review of the work, said person is the author. 

Work for Hire:
9 Categories:

1. Motion picture

2. Audiovisual work

3. Translation

4. Supplementary work

5. Compilation

6. Instructional text

7. Test

8. Answer material

9. Atlas

Law requires one of two things:

1. work prepared by an employee within the scope of his employment; or

2. That it falls into one of the 9 categories, and that the parties agree in a written instrument that the work will be WFH.

CCNV . Reid: (SCT): [homeless statute case)

Defines and elaborates on how to determine “an employee within scope”. 

Consider:

1. Hiring party’s right to control the manner and means by which the product is accomplished

2. Skills required

3. Source of tools

4. Location of the work

5. Duration of relationship

6. Whether the hiring party can assign more works

7. Method of payment

8. Does the hiring party pay the assistants

9. Employee benefits

10. Tax treatment

Bold are the factors signaled by the Aymes Court (2nd Cir). 
Martha Graham (cir): Ballet dancer case


Putative employer has the burden to show that: [To define the scope of employement]

1. Work was of the type, which the individual was hired to perform.

2. His creation of the work occurred substantially within the authorized time and space limits of the job. 

3. The work was actuated, at least in part, by a purpose to serve the interests of the putative employer. 

So...

When in doubt:

1) Independent Contractor?

a. Does it fit into one of the 9 categories?

b. Was it in writing?

i. If in writing, and one of the 9 = WFH

2) If employer, within scope?
Joint Ownership: 

A joint work is a work prepared by two or more authors with the intention that their contributions be merged into an inseparable or interdependent parts of an unitary whole.  JA are owners of their portions and can do with their work as they wish.
Two theories:

1. The contribution must be independently  copyrightable . (Questioned by Nimmer)

2. The work need not be independent in its segments.

Parties must entertain in their minds the concept of joint authorship.


When: Intent is during or before writing or at the time of fixing.

Mutual Intent: (pg. 335)

(Childress (2nd Cir) mandates that the parties entertain the concept of Joint Ownership; such as how a collaborator regarded herself in relation to the work in terms of billing and credit, decision making and right to enter into a K.

( Intent is very important when one person is indisputably the dominant author of the work and the only issue is if sole or joint ownership.

( Childress makes clear that the contribution of significant language to a work does not automatically confer. 

Thompson/Childress: Each portion must be individually ©
[Pg. 341]

Gaiman v. McFarlene: Seems to suggest that JA exists in a mutual contribution even if each portion cannot be independent. 

But, contribution of significant language to a work does not automatically suffice to confer co-author status on the contributor. 

Aalmuhammed v. Lee: (9th Cir) considers 3 factors:

1. The extent of each collaborator’s control over the creative process.

2. The existence of any objective manifestations of intent to share authorship (contrast to 2nd cir)

3. Whether the audience appeal of the work turns on both contributions and “the share of each in its success cannot be appraised”
Ownership of a © is distinct from ownership of any material object in which the work is embodied. 

Transfer: A transfer of a © is an assignment, mortgage, exclusive license or any other conveyance, alienation, or hypothetication of a © or of any of the exclusive rights compromised in a © whether or not it is limited in time or place of effect, but not including non-exclusive licenses. 

Transfers must be in writing! 

Only with a exclusive license can you bring a copy infringement case. 

9th Cir. Has held that re-transfers need permission from © holders. Law says otherwise.

Scope of license: 

1. Licensees may properly pursuer any uses which may reasonably be said to fall within the medium of the license. – Boosey (2nd Cir)

2. If a new-use license hinges on foreseeability of the new channels of distribution at the time of K, evidence must be proffered to show that the market existed. [Fantasia pg. 363]

Effects v. Cohen: [Blob case, was it work for hire? Can you do it oral?]

Consider: 


If I argue WFH,

3) indep Contractor?

a. Does it fit into one of the 9 categories?

b. Was it in writing?

i. If in writing, and one of the 9 = WFH

4) If employer, within scope?

Transfer was not in writing, hence it cannot be. It can be, however, a non-exclusive license. 

Recordation System:
Why? To make sure your transfer beats the next transfer assigned in the same work. 

Register within a month, 2 if abroad to get priority over any subsequent transfer.

When in doubt, lean to grantor.

In joint works, duration runs from the last author to die.

Security interests in © as collateral is a transfer that can be recorded. 

Duration:

Post 1/1/78: 

1. L+ 70

2. Joint works: [last surviving author] + 70

3. Anonymous/Pseudonymous/WFH: 95 from Publication, 120 from Creation [whichever is shorter]

After P+95/120+C, you can go to © office and if no record of life/death, or if they died less than 70 before, you can presume that the author has been dead for 70 years.

Pre 1/1/78: 95 from Publication, 120 from creation, whichever is less.   [but not before 2002]

Sonny Bonno was in 1998 (added 20 years)

1962-1978: Automatic renewals by Congressional amendment. 
Distribution of phonorecords before 1/1/78 was not a publication for musical work. 

Renewal:

Pre 1978: Renewals were assignable but author had to live until 28th year for it to be valid. Otherwise went back to the heirs.

Post 1978: Maintains renewal works for works between 1950 until 1977.

Renewal automatic in 1992.  [So earliest automatic renewal © is in 1964).
Stewart v. Abend: 

Renewal had reverted to heirs. The owner of a derivative work cannot exploit the work if they don’t own the ©. The DW are not independent works. ( This was amended by 304(a)(4)(a).

Benefits of optional renewal: 

1) evidentiary effect of renewal

2) earlier vesting

3) derivative works

Restorations of Foreign Works
104A restores © to works in PD in the US that:

1) are in PD due to non compliance with formalities like notice or renewal

2) Are still protected in their home country

3) And the country is in the WTO

Reliance party: 

1) Those who engage in acts before 12/8/94 that would infringe and continue to do so after that date.

2) Those who [before work is restored] makes or acquires 1 or more copies of the work, or

3) Any person who as the result of the sale or other disposition of significant assets of a person described in (1) or (2) is a successor, assignee or licensee of that person. 

Owner of © may not enforce on a RP without first giving notice. Upon notice, RP must cease production but has 12 months to sell off existing copies.

Derivative works: If created before 12/8/94, RP can exploit it but must compensate. 

Termination of Transfer:
Right of termination would be confined to inter vivo transfer or licenses exec uted by the author.

Who: 

1) In Joint Works where grant was signed by 2 or more authors, majority of those who signed.

a. If one of them died, go through rule of succession in their heirs (Wife, children, wife/children, next of kin)

When: a grant may be terminated during a 5 year period following the expiration of 35 years from the grant.


Except: If grant covers right of publication, 35 years since publication or 40 years from grant, whichever is earlier.

Notice: served not less than 2 years, no more than 10 before effective date of termination.

Cannot relinquish right to terminate.

Owner of grant in derivative work can still profit from DW if grant is revoked but cannot make more DW.

Marvel: the right of termination cannot be contracted away. WFH excluded from termination.

Siegel v. Warner: (Superman): The grant under 304© cannot be contracted or settled out of court. Settlements do not impead. 

Terminations pre-1978 (304) in joint authors can do it without votes (to their own portions). 


When: 56 Years from execution.
Formalities & Publication
Publication is the distribution of copies or phonorecords of a work to the public by sale or other transfer of ownership, or by rental, lease or lending. The offering to distribute copies to a group of persons for purpose of further distribution,, public performance or public display constitutes publication.

Under 1909 Act: Author of unpublished work has the right to decide when it will be published. Woolsy v. Judd
Academy Award v. Creative: Under 1909, publish without © notice, lose ©. 

Rule on publication: A general publication occurs when a work is made available to members of the public regardless of who they are or what they will do with it. 


Except:   


Limited Publication is when copies are distributed both:

1) To a definitely selected group.

2) For a limited purpose, without the right of further reproduction, distribution or sale.

a. Limited distribution can be found if no one actually bought a copy.

b. If anyone can pay for it and get it, not limited.

Penguin Books: (Crazy religion case)

Limited publication not found where group freely distributes around town.

(Distribution to one person constitutes a publication.

( Publication without a valid © notice will divest (terminate) the work of common law © and it will forfeit federal ©.

Nutt v. Nat Institute: A public performance of a dramatical or musical composition is not an abandonment or publication. 

Letter edged in Black (Picasso): the maquette was publicly shown, freely allowed to be photographed with un© pictures. 

Under 1978 Act: Publication without notice is no longer key.

However:


Publication is subject to mandatory deposit with Library of Congress


Year of publication is important for anonymous works. 

Notice is:

1) © or copyright or copr.

2) Year of publication

3) Name of owner

Pre-1978: Notice is mandatory

1978- 2/28/89: Still required but can be cured [Deccenial work]

Post 1989: Optional

Hardwick Airmaster: (Curing of © )

You can cure a 1978-19889 omission if:

1) Notice has been omitted for no more than a relatively small # of copies.

2) Registration was made before or within 5 years after publication w/out notice AND a reasonable effort is made to add notice to all copies distributed to public in US after omission is discovered.

3) Notice was omitted against the express wish (in writing) of the owner for notice to be fixed as a condition of distribution.
Deposit: 

All works must be deposited (not condition)

2 copies of best edition within 3 months to LOC

Applies to all foreign works when they enter US

Registration: 

1) optional

2) If you want to sue on infringement, you have to register.

3) If you want att’n fees and stat. damages, must register within 3 months of publication. 

Reproduction rights:
Owner has the exclusive right under © to:

1) reproduce copies

2) make derivative works

3) to distribute to public by sale, rent, lending, etc.

4) Public performance [ Literary, musical, dramatic, choreograph, pantomimes, motion pic, audiovisual ]

5) Right to display
6) Sound recording (digital performance)

Copies => Durable    Display ( temporary

Copies are: material objects, other than phonorecords, in which a work is fixed by any method now known or later developed, and from which the work can be perceived, reproduced or otherwise directly communicated, either directly or with the aid of a machine or device. 

( Reproduction also includes the fixation in temporary computer memory, but the copy has to be perceived by the user.

Mathew Bender: CD-Rom infringes an arrangement if, when a machine reads it, perceives the embedded material in the © arrangement or in a substantially similar arrangement.

Arnstein v. Porter: (Cir): Allegation of infringement based on songs being similar


Prove: 


1) Work is similar


2) Was reproduced from the other


3) Prove access to original work
Measure of standard of how similar?


An ordinary observer has to find it substantially similar [but there can be permissible copying]. Thus the question is if the defendant took from the plaintiff’s work so much of what is pleasing to the ears of lay listeners, who compromise his audience as to take away his listeners.

Dissent: Warns about dissection approach, notes that in this case all you have is the repetition of a single note. Not enough to hold for infringement.  [Distinct approach in next page!]
But compare: Dawson v. Hinshaw (Cir): holds that substantial similarity should be judged by the perspective of the audience to which it was intended. So when the work has a specific intended audience, it is through those eyes that it should be judged for similarity.

Lyons Partnership: Applies observer test adequate to audience. 

Proof of access: Proof can be conscious or subconscious access if it was available. The more the resemblance, the more the court will try to find access.

Gaste v. Kaiserman, 2nd Cir: When works are exceptionally close, court will find copying even without evidence of access. Similarity can be so striking as to constitute proof of access sufficient to withstand judgment.
Ty, Inc. v. GMA 7st Cir: (Preston the Pig) Allows plaintiff to have proof of access solely on striking similarities so long as there is no earlier exemplar, typically in the public domain that could have independently inspired both cases.   This is a mirror of independent creation, it applies with the latter does not.

Cartoon Network: (Tivo)

1. Was there a copy being made in the server?

2. Was the defendant making the copy? (Ie. Cartoon network)

The buffer copy was too transitory to be fixed, so copy was not infringing. 

Price v. Fox: (Dodgeball): if work is not widely disseminated, prove “ a particular chain of events or links by which the alleged infringer might have gained access to the work”. No need to prove access, just reasonable possibility.

In infringement: Copying + illicit copying!

Laurenyssser: (Cir) when there is protectable and unprotectible elements, the observer’s inspection must be more discerning, ignoring those aspects of a work that are unprotected in making the comparison.  Pg. 527

Ringold: a quilt is made (and made into a poster)  and its shown on a tv show in the background (reproduction and display right violation)


De Minimis Defense: 

1) DM in © is a technical violation so trivial that the law will not impose legal consequences.

2) Copying has occurred to such a trivial extent as to all below the quantitative threshold of substantial similarity. Does not apply sampling in Sound Recording.
3) Might be considered relevant to the defense of fair use.

Rosenthal: (Bee Pin)



Held that you can’t © a bee pin because there is a merger idea problem. Theres only so many ways to show a bee. You can only argue a verbatim copy, not similar. 


Substantially similar? Ask yourself, is there many ways to show the object?
Quotes Baker: When the idea and its expression are inseparable, copying the expression will not be barred, since protecting the expression in such circumstances would confer a monopoly of the idea upon the © owner free of the conditions and limitations imposed by patent law. 

Nichols: (Jew/Race play) Common theme, substantial similarity has to be based on specific instances. 

Approach to substantial similarity:

1. Look at the whole  ( Treat it as compilation, Sheldon v. Metro
2. Look at © portion ( Boisson (2nd. Cir)

Look and feel test: If ordinary observer, unless he is set out to detect the disparities, would be disposed to overlook them, and regard their aesthetic appeal as the same. 


But when work is not wholly original (Boisson), what must be shown is the substantial similarity between those elements and only those elements to prove © infringement. Concept and feel should be instructed by common sense, used a lot in pictorial works. 

Right to make phonorecords:

A phonorecord is a material object in which sounds other than those accompanying a motion picture or other audiovisual work, are fixed by any method now known or later developed, and for which the sound can be perceived, reproduced or otherwise communicated either directly or by machine. 

Musical work, embodied in sheet music  ( Licensed into SR (sung by Artist)






MW+SR
( Embodied in Phonorecord

When you cover a song, you need both license unless your version is so different from the SR, that it’s a de novo remake. 

Compulsory license available:

1) non dramatical music work

2) Phonorecord of NDMW has been distributed

3) You may distribute publicly for private use (phones, elevators, etc.)

4) Cannot make fundamentals changes to melody.

( Procedural considerations: [30 days after making, prior to distribution] 2 notices! No veto.
Abko: Karaoke CD is audiovisual work. 

Bridgeport (6th Cir): Holds that there is no de minimis defense to sampling of a sound recording. Sampling of a SR is one of the rights under derivative works given to SR. [114(b) ] 

Derivative works: 

A DW must incorporate a protected work in some concrete or permanent form. To infringe, must be based on the © work. 

Horgan: (Nutcracker): Cir

District held that the picture of the dance was not a DW because you cannot recreate the choreography from the picture. Appeals held otherwise. “Test is not if you can recreate the original but if the latter is substantially similar to the former”. Someone who knows the Nutcracker can get a lot from a picture of any part of the dance. 

Peter Pan: Whether the ordinary observer, unless he set out to detect the disparities, would be disposed to overlook them, and regard their aesthetic appeal as the same. 

When it’s a different medium, a small amount (qualitative) will be sufficient to infringe.

Lee v. Art: Transforming an existing copy without reproducing is not infringing of DW [First sale exhaustion]

But compare National Geographic: Compiling is a right, hence you cannot take a work, and compile it your own way and sell it.

Duke Nukem: New levels used pre existing elements from the game (ie. the maps and objects), hence you were creating a durable copy of a new map using old elements, hence a DW. 

Visual Artists Rights Act (VARA): 

A VARA work is:

1) a painting, drawing, print or sculpture

2) Existing in a single copy, 200 signed copies or if sculpture, less than 200 multiple casts bearing signature. 

3) Or, a photo produced for exhibition purposes only (200 max).

Not a VARA work:

1) poster, map, globe, chart, tech drawing, diagram.

2) Merchandising item, advertising, promotional.

Gives you the right to:

1) claim ownership, prevent use of name of author.

2) Prevent use of name in case work is distorted, mutilated or modified in a way that is Prejudicial to his work or reputation. DMMPWR

3) Prevent any intentional DMMPWR and prevent destruction of work of recognized stature. 

Pollara v. Seymour: (Cir)

Moral rights afforded for protection for the author’s personal, non economic in receiving attribution for her work and preserving how it was created. Concludes banner was advertisement (political) hence not under VARA. 

Concurring: Work was not of stature since no one saw it. Believes that something can be promotional and be art. 

Philips v. Pemproke: (cir)

Concludes that site specific art is not covered under VARA because it conflicts with the public presentation exception.


Integrated art: is compromised of two or more physical objects that must be presented together as the artist intended for the work to retain its meaning and integrity.


Site specific art: one of the components is the location. To remove it, is to destroy it.


Public presentation exception: Modification of the work is allowed if the result of the conservation, or of public presentation, including lighting and placement of the work, is not a destruction, mutilation or other modification, unless done by gross negligence. 

Right to distribute:

106(3) gives © owner the exclusive right to distribute copies or phonorecords. But that rights ends with first sale. 

Renting: You can sell your copy, but you cannot rent it.

Fawcett v. Elliot: Bought comic book, bind them and sold them. Legal because he did not rearrange them (Nat. Geo), and because First Sale. 

Elextra: making available (indexing) deemed to distribute.

Brilliance Audio: Cant lease sound recording of musical work, but you can rent the sound recording of a literal work (audio book).

Right of public performance:

Extends to lit, drama, musical, choreo, panto, mation, audio visual BUT NOT to sound recording. 

To perform is to recite, render, play, dance or act, directly or by means of any device or process, or in the case of a motion picture or other audiovisual work, to show its images in any sequence or to make the sound accompanying it audible. 

To public perform is to:

1. to perform on display at a place open to the public or outside a normal circle of family and friends. 

2. To transmit or communicate a performance or display of the work to a place [listed in (1)] or to the public in a way that multiple people can get it all at the same time.

Test:


Is the act a performance?


Is the performance public?


Is there an applicable exemption?

Columbia Pictures v. Aveco: (Video rental rooms)

Act does not require the public place to be crowded, only open to the public.

FSE does not apply to rentals when there is no transfer of ownership.

Renting rooms to the public to view audiovisual work is a public performance.

Ocasek v. Hegglund: ASCAP can enforce but cannot sue for infringement.

Right of Public Display: Applies to the usual group. Including individual images of motion pictures and other audio visual works.

To display is to show a copy of it, directly or indirectly by means of film, slide, image, or any device process, or in the case of motion pic or audio visual, to show images.


But! Owner of the copy can display it as long as its not more than one image at a time.



But! Does not extend to someone who has the copy by rental, lease, etc.

Perfect 10 v. Google: (Cir) google made thumbnails and linked to pages that were infringing.

Server test: only if image resides on the server do you have a violation.

Incorporation test: Any site that in-line links to or frames 3rd party content would risk liability for direct infringement even if that website discloses the identity of the actual server. 

[Server test applied, if anything contributory but thumbnail held fair use]

DPRA applies to internet radio, digital cable, xm

Limitations on Performance and Display [Sec. 110]
110(1): exempts the performance or display by instructors (face 2 face) if a movie/audiovisual work has been lawfully made (or if she thinks it was unlawfully made, exception does not apply). 

110(2): Distance Learning exception, allows for transmission to student in non-drama lit or musical work, or limited portions of any other work.

1) must be under direction of instructor in nonprofit/accredited. 

2) Activity must be related to content.

3) Transmission is limited to enrolled/or officers/public employees.

4) Institute educates about © policy.

5) If digital, apply DRM

110(3): non-drama, lit, musical work, or drama of religious nature to church/religious assem.

110(4): perform a non-drama lit or musical work (without transmission) as long as there is no direct/indirect purpose of commercial advantage. No paid actors. 

1) no admission charge

2) Any leftover proceeds go to church, school, charity

3) Owner of work can veto if he finds out

110(5): homestyle exception: works with the communication of a transmission (not a cd player) when done by a single apparatus. 


Watch for Sq feet requirements! 2,000 sq. ft / 3, 750. 

110(6): agriculture fair / gov exhibit ; protects venue from vicarious infringement.

110(7): promotional audio in store

110(8) y (9): blind/handicap

Secondary Liability:

Fonovisa: 


Vicarious liability:

1) defendant has ability to supervise the infringing activity

2) Has direct interest in said activity.


Contributory Infringement:

1) plaintiff knows or has reason to know of illegal activity

2) plaintiff induces, causes or contributes to infringing. 

Sony, Napster and Grockter:

Sony: a sale of an article which though adapted to an infringing use also has a legitimate use, will not be deemed to be contributory infringer.


No VL because no supervision

Napster: Contributory liability requires the second infringer to know or have reason to know of direct infringement. VL imposed because they could supervise.

Grockster: CI because they induced.

Test:

1) has the defendant actively encouraged or promoted infringement?

a. Yes? ( Grocketer

b. No, go to (2)

2) Do you have actual knowledge of specific infringement and capability to stop it?

a. Yes? ( Napster

b. No, go to (3)

3) Is the product capable of non infringing use?

a. Yes? ( Sony, no liability.

b. No? Liability.

DMCA and Safe Harbors:

512(i) provides: any IProvider must adopt, implement and inform subscribers of a policy for terminating a repeat infringer and cannot interfere with tech. measures (don’t circumvent the DRM already in place)

Safe harbors:

1. Transitory digital networks

2. System caching

3. Information residing on a system

4. Search Engines

CMI violation: 

1) Without authority of © owner or law

2) Intentionally remove or alter any CMI

3) Knowing or having reasonable grounds to know that it will induce, enable, facilitate or conceal infringement. 
Knowing misrepresentation:


A party is liable if it knowingly and materially misrepresents that © has occurred. Knowingly means that a party actually knows, should know and if acted with reasonable care or diligence, would have known… that it was making a misrepresentation in its claim. 

Fair Use: 
Fair use includes (but not limited) to the use of © work for purposes of criticism, comment, news reporting, teaching, scholarship or research. 

Consider:

i. the purpose and character of the use

a. Is it commercial? Non profit?

b. The more transformative the new work, the less will be significance of other factors like commercialism, that may weigh against a finding of fair use. Cambell
i. Does it add something new, with a further purpose or different character, altering the first with new expression, meaning or message? Is the new work transformative?

c. The crux of the profit/non profit distinction is not whether the sole motive of the use is monetary gain but whether, without paying the customary price, the user stands to profit from exploiting the © material.
ii. The nature of the © work

a. Look at the work, is it all © or does it have both © and un©? Can you appreciate the un© without infringing on the ©?

iii. The amount of substantiality of the portion used in relation to the work as a whole

a. Calls for the quantity and importance/quality as well. In Harper, the problem was that although the number was small, it was “the heart of the book” (Gerald Ford). In Campbell, what was taken was the riff, and the parody needs to look like the real work. 

iv. The effect of the use upon the market for or value of the © work.

a. Requires courts to consider not only the extent of market harm caused by the particular actions of the infringer, but also “whether unrestricted and widespread conduct of the sort engaged in by the defendant…would result in a substantially adverse impact on the potential market for the original”.

b. Derivatives: market for potential derivatives includes only those that creators of original works would in general develop or license to others to develop. 

The fact that the work is unpublished shall not itself bar a finding of fair use if such finding is made upon consideration of all the above factors. 
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