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a. Parent Subsidary Problem

i. Weinberger v. UOP (M3, 155)(Del. 1983)
1. Sigal (S) bought controlling interest in UOP (just over 50%) to diversify and set up BOD w/maj. of insiders (Crawford).  S buys out rest of stock by cash out merger (will eliminate min SH’s & subsidiary UOP) which requires board approval.
2. Feasibility study: done by S’s officers to determine fair price, but use inside info to determine price from UOP D’s ($21-24).

a. Problems?

i. S doesn’t disclose the results of this study to UOP.

ii. No negotiation of price w/UOP’s BOD.

3. Merger is approved by BOD & min. of SH (analogy to §144) for $24.  But approval is made without full disclosure or negotiation and therefore not entirely fair bc need fair dealing in addition to fair price.
4. In FN, ct says that trans. could be approved if subsidiary appted an independent committee of outside D’s to deal at arm’s length with parent.  If comm. & parent negotiated as if at arm’s length, then would be strong evidence of fairness.

5. Held: S violated FD to min. SH of subsidiary.  Now, parent must treat subsidiary at arm’s length or risk breach of FD.
6. Result: Case discourages partly owned subsidiaries because requires high duty.  Stops practice of 2 tiered tender offers.

ii. Kemp v. Beatley (M3, 164)(NY 1984)
1. Min SH brings claim to dissolve corp under NY §1104(a) which allows dissolution when maj’s conduct is illegal, fraudulent or oppressive, requires at least 20% ownership.  Maj. may defend if buys out min. at court determined fair price.

2. Imp. points:

a. Most litigation is over def. of “oppressive” conduct – basically seen as breach of FD, where min’s rsbl expectations are not fulfilled.

b. NO DISSOLUTION PROBLEM IF BUY-SELL AGREEMENT! 

2. Fundamental Transactions (M4)
a. Definitions

i. Statutory Merger: amalgamation of 2 corps – one survives while the other disappears.

ii. Reverse or Forward Merger: whether B merges into A or A merges into B depends on which corp has best tax benefits – depends on tax laws.  

iii. Stock Purchase/stock acquisition: Corp A exchanges shares for all outstanding shares in corp B – and A gains control of B.  

iv. Asset Purchase/asset acquisition: Corp A exchanges shares for assets of corp B.  Corp B remains consisting of corp A’s stock & can be liable, corp B will generally liquidate or go into another business.  To sell all or substantially all assets requires selling corp’s SH vote.  Buying corp does not vote.

v. Cash purchase of assets or stock: taxable transactions, most mergers are done this way today.  but no way of knowing what liabilities the aquired corp has.

vi. De facto merger: see Farris v. Glen Alden (PA, 1958): dissenting SH’s have appraisal rights per statute even though transaction was cast as an asset acquisition and did not technically fall under statute.   Court said it must look to the consequences of transaction & purposes of statute.

vii. Triangular merger: Corp A (acquiring) forms wholly owned subsidiary (acquisition sub) & puts cash or stock in & then merges corp B (acquired) into subsidiary.  Corp B SH’s get cash or shares of corp A (not subsidiary).  Thus, corp A escapes liability for B’s liabilities.

viii. Reverse triangular merger: Corp A (acquiring) creates wholly owned subsidiary and merges that into corp B (acquired).  Corp B’s SH’s get shares of subsidiary, and then immediately exchanged for cash or shares of A.  Thus, B becomes wholly owned subsidiary of A & B’s SH’s are gone or SH’s in A.  Allows corp to reach non-assignable gov’t K’s.  Also, corp A may get the benefit of B’s non-assignable tax benefits.

ix. Cash out merger: Freeze outs.  Maj. SH force min. to sell shares.  Ex. corp merges into subsidiary – maj. SH’s get stock in subsidiary & min. get cash for shares.  Used in parent-subsidiary situation.

x. Short form mergers: Parent owns large majority of shares of subsidiary – permits to merge subsidiary into it without SH vote.  Requires: P must own specific % of subsidiary’s shares.

xi. Tender offer: Buyer makes public announcement offering to buy stock in corporation, bid is conditioned upon ability to acquire  majority of stock.  Regulated by federal securities law (Williams Act).  Faster than merger & can be done without acquiring corp’s approval.

b. Sale of Assets – asset sale may require SH approval but no appraisal rights. 

i. Katz v. Bregman (M4)(Del. 1981)
1. PI sells 51% of assets.  Statute requires vote & resolution of BOD adopted by maj. of SH’s for sale of all or substantially all of corp’s assets.  Issue: does this sale fall under statute?

2. Test for sale of assets: Sale is
a. Quantitatively vital to operation of corp & is

b. Out of the ordinary & (has corp’s business historically been to do this sort of transaction?) 

c. Substantially affects existence & purpose of corp

3. Application?

a. ***QV? Sale generates most of income, though only 51% of assets. Most important factor
b. Out of the Ordinary?  Yes, corp is in mfr’ing biz, not holding corp.
c. Existence & Purpose? Not existence, corp will always remain but ct says will affect purpose.  M doesn’t buy- transition from steel drums to plastic drums is not a big change.  Also, corp is already a diversified holding co.  Very odd & useless prong ‘cause all certs of incorporation say only that purpose is to conduct business.
4. Result: Test is BS, ct finds for P b/c sale changes nature of SH’s investment & thinks that P is being deprived of his profits.
ii. Farris v. Glen Alden (M4)(PA ’58) 

1. List (L) & GA merge→ 2 corps enter into agreement whereby GA increases its shares from 2.5-7.5 mil. & L assigns assets to GA in return for stock of ?.  (Note: GA SH’s have to vote to amend charter to increase authorized stock).

a. Result of transaction: new corp is List Alden (LA), form is GA’s but aquires L’s assets & liabilities.

b. Why is GA’s form kept by LA?  GA has $14 mil tax loss carryforward – whole point of deal is tax shelter.

2. Held: De facto merger – court cuts through the form of merger to the substance bc legal & economic result of transaction is same as merger.  

3. Test: Does corp lose its essential nature & alter the fundamental relationship of SH’s among themselves?  But no essential nature of corp & shareholders have no relationship anyway, these are public corps.  Corp retains same corp form, no change in “nature.”
4. Why this outcome?

a. Ct implies that deal is unfair bc GA SH’s book value drops but BV doesn’t matter.  What matters is market value dilution & can’t tell, tf don’t know if deal is unfair.

5. Final thoughts?

a. Test is stupid & makes no sense.  Deal is prolly good for GA SH’s anyway.
b. PA legislature ignores this case & says no de facto merger.
iii. Harriton v. Arco Electronics (M4, 14) (Del. 1963)
1. Same trans. as Farris v. Glen Alden.  Del. SC says no de facto merger, this is a sale of assets covered by §271.

2. Equal Dignity Rule: Each statutory provision stands on its own, they are all of equal dignity.

3. Comparison of PA & Del. approach?

a. PA’s approach favors SH’s in that a corp can’t predetermine the legal consequences of a transaction merely by structuring it a certain way but is unpredictable.  Requires BOD to offer fair price so if court gives appraisal rights, can be sure that no one will use them.

b. Del’s approach favors BOD’s: they get certainty & knowledge that the form of transaction will be respected.  
c. Mergers
i. In General

1. In days of corp personality, merger was unheard of.  Then needed unanimous consent of SH’s to merge.  Now, generally all you need is: (1) BOD resolution; (2) SH vote of each corp (usually): (3) file a cert of merger in state sec’s office.

2. Sometimes SH’s get appraisal rights, but in Del. SH’s in public corp don’t get appraisal rights because theory is that you can get fair price by selling on the market.

a. Why appraisal rights?  Because in US jurisprudence can’t take another’s property without their permission (analgous to eminent domain where you get “just compensation” (fair price) for your land).

b. How is appraisal done?  J. listens to financial experts from both sides & decides – absolute discretion unless clearly erroneous.

c. Note: Appraisal is merely compensation, NOT damages.  And will almost never get recissory damages (never in Del.).

3. Merger & Sale of Assets Compared

a. Same actual result, in most cases on corp disappears.

b. Merger destroys corp. form & sale of assets does not, historically, sale of assets was permitted & mergers weren’t because corps were though of as persons that shouldn’t be destroyed.

c. Appraisal rights were given in merger context only because they were seen as a special, different from other transactions.

ii. Weinberger v. UOP II (M4, 22)(Del. 1983)
1. Appraisal is generally the exclusive remedy & has very strict procedural requirements.

2. Intrinsic Fairness required: in parent – subsidiary situation, need entire fairness (because it is a self-interested transaction) → requires fair dealing & fair price.  Remember, BOP on corp. bc self-interested transaction, unless approved by maj. of min. SH’s & full disclosure, & arm’s length negotiation (committee of independent D’s).
a. Fair Dealing: fair negotiation & full disclosure

b. Fair Price: take all econ. considerations into acct- FMV.

3. Here, court says that if no fair dealing, creates an exception to exclusive appraisal remedy (but still get same amt. of $$ as a result, on remand, court will merely conduct appraisal).

4. No business purpose test in Del.

iii. Rabkin v. Hunt Chem. Corp. (M4, 27)(Del. 1985)
1. H. bought 63% of O’s stock through O’s controlling SH (T&N) at $25/sh. conditioned on agreement that if H buys rest of stock within a year, must buy for same price.  So H merged w/O just after 1 yr and paid only $20/sh.  Min SH’s sued.  Issue is whether appraisal is exclusive remedy absent deception under Weinberger.
2. Note: P is not complaining that price is unfair (because it isn’t & that claim would lose), but they want their K enforced so they can get $25/sh.  But K was a sham anyway, just to insulate O’s controlling SH’s, not like H would buy the rest because why pay that price if you could wait a while longer and get a better price?  And the K was technically not breached . . . 
3. Held: “inequitable conduct will not be protected merely because it is legal. . . At the very least the facts alleged import a form of overreaching, and in the context of entire fairness they deserve more considered analysis than can be accorded them on a motion to dismiss.”
4. Even though unfair dealing does not give a separate remedy (SH still get stock appraised), this case takes unfair dealing out of the exclusive “intrinsic fairness” context and becomes an independent wrong. 
iv. Glassman v. Unocal (M4, 40)(Del. 2001)
1. No fiduciary duty in short form merger context.  Therefore min. has to comply with appraisal procedures or gets nothing.
v. Coggins v. New England Patriots Football Club, Inc (M4, 43)(Mass ’86)
1. S buys Pats, issues non-voting stock to public, gets kicked out by friends and wants Pats back.  S borrows $5 mil & personally assumes the loan to buy stock (leveraged buyout).  In order to pay back his loan, he has to get rid of min. (public) SH’s in Old Pats so that New Pats (his new corp) can assume his loan.  Basically, S effectuates a cash out merger to freeze out minority.
2. P owned Pats stock, he sues and asks for recission because he wants his stock back – crazy mass football fan – and claims breach of FD.
3. Test:
a. Is there a legitimate business purpose to the transaction?
i. S claims that NFL doesn’t want public corps b/c doesn’t want corps to care only about stock price & that he is saving $$ by eliminating pub. SH’s bc he doesn’t have to comply with SEC regs.
ii. Court says no way, this merger does not benefit SH’s (cares more about benefit to SH’s than to corp).
4. Note: W. court says no reason for BP test, but if we apply W. test here (fair dealing & fair price) then S would win, transaction was fair.  When would there be a BP for a freeze out?  Perhaps if corp was a newspaper and wanted to take controversial positions on issues.
5. Result: recissory damages bc merger was illegal without a legit BP.  Ct won’t actually give P his stock back because not possible.  Note: Can’t get recissory damages in Del. bc mergers are always permissible.
d. Hostile Takeovers these cases deal with validity of defensive measures
i. What if there is a specific threat on the table?
1. Unocal Corp v. Mesa Petroleum Co. (M4, )(yr?)
a. M. owns 13% of stock but wants rest.
b. Front end loaded merger: 2 steps 
i. M. offers cash in front end at $54/sh. to gain majority.  
ii. Then merges U. into M. & back end gets securities (junk bonds) in exchange.
c. Prisoner’s dilemma for SH’s – too many & too widely dispersed to consult with eachother, therefore all want to accept “front end” of the offer.  Note: Now, under Williams Act, all SH’s get same pro rata consideration.
d. U’s defense to takeover:
i. 8 outside D’s (maj.) met with atty’s & fin. advisors & agreed to reject offer because said offer was inadequate.
ii. Self-tender offer: $72/sh paid in debt securities (contracts).  Debt instruments contain restrictive covenants, can’t assume more debt until debts are paid.  M’s takeover is leveraged buyout and tf M will not be able to finance deal if corp can’t assume more debt.  M has no power to void the contracts.  Exchange offer by U. is not offered to M.
iii. Clearly, U is never going to have to make the exchange offer – poison pill stops M. & M. sues to get injunction against exchange offer.  M. claims breach of FD & self-dealing.
e. Analysis:
i. Does BOD have power to resist tender offer?
1. Court says power comes from Del. GCL §§ 141 & 160.  Has to use both so court can construct broad ability for BOD to resist takeovers.  BOD’s power to act comes from fundamental duty & obligation to protect the corp. enterprise.  Completely goes against Del. precedent in Harriton v. Arco (equal dignity rule).
2. Important: court looks at corp as an entity, BOD’s are granted power to retain the corp form.  But also could be said that court is interfering w/SH’s ability to sell stock – this would interfere w/SH’s property rights, thus court thinks of corp as a separate entity to be protected.
ii. Does BJ rule apply?  BOD’s have the BOP to show (as a precondition to application of BJ rule):
1. Did BOD rsbly believe that there was a danger to corp policy & effectiveness?

2. Were defensive measures rsbl in relation to threat posed?  

a. D’s can prove the above by showing GF & rsbl investigation.
b. If yes to both, then court applies BJ rule.  If no, court will treat transaction as a self-dealing one and BOD’s must prove entire fairness (dealings & price).
ii. What if there is not a specific threat?
1. Moran v. Household Int’l (M4, 84)(Del. 1985)
a. M. adopts Preferred Share Repurchase Rights Plan.  Triggered when (1) tender offer for 30% of stock or (2) actual acquisition of 20% of stock.   In the event of a triggering event, corp will issue one right/share.  Provisions are:
i. Rights Agreement:

1. Right to buy 1/100th of a share for $100.
2. BOD retains the right to redeem the rights for 50 cents (if there is a good offer)
3. Rights become non-redeemable in the event of an acquisition.  
4. If merger or consolidation occurs SH can buy $200 of common stock of tender offeror for $100.  
ii. Anti Destruction Provision

1. Can exchange convertible stock & bonds for common stock.
iii. What if there are two offers on the table?
1. Revlon v. MacAndrews & Forbes Holdings, Inc. (M4, 91)(Del. 1986)
a. PP wants to buy Revlon.  Revlon doesn’t want takeover, eventually starts to negotiate with another corp, Forstmann & issues poison pill.
b. R’s defense tactics?
i. Repurchase Plan: R. will buy back 10 mil. shares in
1. Senior subordinated note of $47.50 principal at 11.75 interest, due 1995, and 1/10th of share of $9 of preferred stock at $100/share. 
2. Notes contain restrictive covenants: R can’t incur additional debt.
ii. Notes Purchase Rights Plan
1. Each SH gets one NPRP.  Can exchange NPRP for one common share at $65 w/$12% interest.  Different from Moran plan, doesn’t dilute, but adds more debt to Revlon.  Necessary bc PP’s new board could waive the repurchase plan but this cannot be redeemed.
c. PP & Forstmann continue to outbid eachother.  R makes agreement w/F. to buy corp provided that
i. R agrees to waive Notes covenants.
ii. R agrees to sell off some assets to help F (to lessen debt)
iii. R agrees to $25 mil cancellation fee (covers F’s due diligence costs & lost opportunity).
d. F makes offer w/inside info for $57.25/sh, includes lock-up option & no-shop provision.  PP sues.
e. Held: Defensive measures not cool – R is enjoined from F deal.
i.  Poison pill & rights plan were fine until BOD started to deal w/F.
ii. Unocal is not applicable here bc only 1 offer on table in Unocal, here, 2 offers & R had already decided to sell.
iii. Once BOD’s decide to sell, their only duty is to get the highest price for the shareholders.

iv. Paramount v. Time (M4, 104)(Del. 1989)
1. P & Time SH’s sue Time for blocking P’s takeover offer.  T’s BOD wants to preserve “Time culture” and maintain their control over Time.  T decides to merge w/Warner (W) while Paramount (P) wants in to take over Time.  Issue: Are T’s defensive techniques legal?
2. T & W: Stock for stock merger – T sets up wholly owned subsidiary & W merges into that subsidiary.  Resulting corp: 24 member BOD, journalism & entertainment.  Now both corps are on market once pp hear of this deal, so to prevent unwanted takeovers, Time puts defenses into effect.
3. Defensive tactics:
a. Exchange agreement
b. Letter to banks
c. No shop clause
d. Sent out proxy material & set record date
4. Approval of SH’s of both corps required.  W: Del. law says maj. of SH’s have to vote.  T: from NYSE rules, maj. of SH’s have to vote.
5. P makes tender offer for T at $175/sh.  T is trading at $126/sh.
6. More defense:
a. T makes tender offer for W → now, P can’t afford to buy TW merged & SH’s don’t have to vote on T’s purchase of W.
7. SH’s argue:
a. Revlon: W SH’s will have 62% control of Time, tf merger will lead to change in control (but really, T is surviving corp).  Ct says no.
8. Paramount argues: 
a. Unocal: no rsbl threat & T’s defense precludes takeover (tf not proportional).  Note, no Revlon claim bc P is not SH of T, just a prospective buyer.
9. Court’s Analysis:
a. Revlon:  Selling T to P is a short term maximization of profits & BOD may legitimately believe that market is inefficient & tf sale to W will maximize SH profit in the long run.  Court says R not applicable bc T not for sale.
b. Unocal: BOD rsbly believed there was a threat & measures adopted were rsbl.  BOD wanted to prevent short term $$ at the expense of long term health of corp.   Thus, ct applies BJ rule.
10. M: retro opinion, takes us back to Dartmouth College.  Why?  Because court recognizes BOD’s FD to the corp itself – to preserve its long term health at the expense of short term quick $$ for SH’s.  Case most likely came out this way because the court recognized T’s “journalistic integrity.”  Unique corp w/unique service.
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