Corporations Checklist
· AGENCY (pg. 1)
· Manifestation of consent by the principle to agent that the agent should act on P’s behalf and subject to P’s control.  A must consent.

· Gorton

· Cargill- exertion of control over agent
· AUTHORITY (pg. 2) (if there is agency relationship, then we look to authority)
· Express Actual

· Implied Actual- (manifestation by P to A)

· Mill Street Church- Implied actual authority
· Apparent- (manifestation by P to 3rd party)

· Express- Lind
· Implied- 370 Leasing- (result of position of A- looks like Inherent authority)
· Inherent- 
· Undisclosed principle- Watteau
· Disclosed Principles- Kidd
· General Agents (series of transactions)- Nogales
· Ratification (pg. 5)- agent acts without authority, P still liable if P ratifies K
· Botticello
· Valid affirmation (express or implied)
· Knowledge of material facts
· Will deny legal effect when necessary to protect 3rd party
· Estoppel (pg. 6)- negligent/intentional acts or omissions which create appearance of authority
· Negligence- Hoddeson
· Liability of Agent

· Partially disclosed or undisclosed principal- Atlantic Salmon
· Disclosed principal( no L
· Partially disclosed/undisclosed( L & 3rd party can sue
· Vicarious Liability (pg. 7)
· Terminology

· Servant/employee
· Agent performing services in master’s affairs
· Physical conduct subject to master’s control
· P liable if made within scope of employment
· Agency-type independent contractor
· Agrees to carry out task, even as an agent, but not subject to Master’s control
· P not liable
· Non-agent independent contractor (more risk, less liability for P)
· Same

· P not liable
· Master/Servant Relationship (pg. 8)
· Humble; Hoover
· Degree of control over managers
· How much risk were managers taking on?  More risk, stronger case for independent contractors.
· Scope of employment (pg. 10)

· Test for scope of employment for agent

· Kind agent is employed to perform

· Occurs within time/space limits

· Actuated by purpose to serve

· Intention( foreseeable?

· Frolic and Detour- Clover
· Tests- Bushey 
· Serve principle/purpose
· Economic- Who is lowest cost avoider?
· Foreseeability- (test used)

· Intentional torts- Manning
· Actuated by purpose to serve principle
· When P is liable even though outside scope of employment:
· Master intended

· Negligent/ reckless
· Violated non-delegable duty (Arguello)
· Act or speak on behalf of P and reliance by 3rd party

· Torts of independent contractor (pg. 12)- Majestic Realty
· Liability when:
· P employs control
· P employs incompetent contractor
· Inherently dangerous test
· Non-delegable duty
· Fiduciary duties (pg. 13)
· Duty of Care

· Duty of Loyalty

· Secret profits: Reading
· Business Opportunities: Singer
· Grabbing and Leaving: Town & Country
· Liability when A decides P can’t handle work without informing

· PARTNERSHIPS (UPC or RUPC) (pg. 15)- Association of 2+ business to carry on business of profit.
· Requirements
· Shared control/shared profits.

· Fenwick- not p’ship if receiving a wage
· Martin- excessive control(partner
· Southex Exhibitions- shared profits, but not enough control
· Partnership by estoppel (pg. 20): Young- Representation by D and reliance by 3rd parties
· Fiduciary duties of partners

· Organizational opportunities- Meinhard- must provide notice to other partner
· Post-dissolution duties- Bane
· Pre-dissolution duties- Meehan
· Failed to give clients a choice to stay with firm
· Lied to fellow partners
· Expulsion (pg. 22)- Lawlis
· P’ship agreement allowed
· Partnership Rights (pg. 23)

· Partnership mechanics

· Interests:
· Adding partners requires unanimous consent
· Property:
· Cant be assigned, although can assign rights to income

· Tenant in partnership
· Liability

· Accounts:
· Allocation of profits( Increases $ in capital account

· Allocation of losses( Decreases $ in capital account

· Draw( $ taken out that turns in cash for partner
· Profits
· Profits divided equally

· Losses follow profit

· No entitlement to salary other than profits
· Assignment of p’ship interests (pg. 23)- Putnam
· Lose right to property
· Management and authority (pg. 25)
· Every partner is an agent of p’ship & can bind p’ship if carrying on business in usual way unless partner 
· a) Has no authority and 
· b) 3rd party has reason to know
· National Biscuit- Partner retains authority if deadlock despite partner protest
· Summers- Regular matters can be decided by majority
· Moren v. JAX Restaurant- p’ship liable if injury in ordinary course of business
· Sidley & Austin

· Dissolution (pg. 28)- change in relationship of partners caused by any partner ceasing to be in business
· There is always the right/power to dissolve a company
· 3 types

· Act by 1 or more of partners
· Terminate rightfully
· Collins (term p’ships)- term not reached
· At-will p’ships
· Terminate wrongfully
· Owen- court ordered dissolution
· Operation of law

· Death

· bankruptcy

· Court order

· Fiduciary duties (pg. 30)
· In dissolving- Page
· Show cause for dissolution

· Can’t breach fiduciary duty in dissolving (i.e. capture business of p’ship)
· Post-dissolution- Disotell
· Don’t always need to have an auction( can allow 1 partner to buy out, if $ determined by objective evidence
· Process (pg. 30)
· Process of termination- Prentiss
· “Winding up”-
· Partners contribute to pay losses, then refunded their investment( distributed like this:
· Creditors other than partners
· Partners other than for capital and profits
· Partners w/r/t capital

· Partners w/r/t profits
· Continuation (pg. 31)- Pav-Saver Corp.
· Allocation of losses- Kovacik
· A service partner does not need to contribute to losses
· Buyout agreements- G&S Investments
· Partners can buy-out another’s interest
· Partner dies( dissolution
· Law firms (pg. 35)
· General rule: Jewel
· Both firms divide up all cases $ to pre-split partnership interests 
· Wrongful grabbing and leaving: Meehan
· Get to keep only proportion of share of cases you improperly took, not the cases you left at the original firm.
· LP’s (pg. 36)
· Liability of limited partners- Holzman
· CORPORATE FORMATION

· Incorporation process
· Race to the bottom v. Race to the top
· Liability for pre-incorporation activity (pg. 39)
· Liability of promoter

· Corporation by estoppel- Southern Gulf
· De Facto corporation- Court treats improperly created corp. as corp. if:
· In good faith tried to incorporate

· Legal right

· Acted as if incorporated.
· Limited Liability (pg. 40)
· General principle- SH not personally liable except by reason of own acts
· Piercing the veil v. enterprise liability- Walkovszky
· Piercing veil- using corp. to further own interest
· Enterprise liability- corps. made indistinguishable from one another( go across to other corps. (Here separateness had been respected w/ different bank accounts)
· Reverse veil piercing- Sea Land Services
· Liability of person hiding behind veil, as well as other corporations

· Need to show unjust enrichment rather than mere failing to follow formalities
· Alger ego theory- Sheffield
· Makes parent liable where parent is exercising great deal of control.
· Derivative Suits (pg. 42)
· Posting Bond- Cohen
· Derivative v. Direct (pg. 43)- Eisenberg
· Injury to plaintiff individually?

· Who does the D owe duty to?

· Suit aimed to force corp. to procure judgment in its favor?
· Demand Requirement

· MBCA- “Universal demand”
· Independent directors can review demand to sue

· Directors can appoint a committee of independent directors

· Or court can appoint people to determine whether lawsuit should proceed.

· Demand futility (excusal)

· DE- Grimes
· Rxable doubt that either a majority of board has material interest

· Majority of board cant act independently

· Or transaction is not valid exercise of BJ
· NY- Marx
· Similar test
· Special litigation committees (pg. 45)- (if demand is excused b/c futile)
· DE- Zapata (tougher!)
· Court can apply its own independent business decision

· NY- Auerbach
· Decision covered by BJR

· Burden of plaintiff

· Judicial inquiry into:

· Independence of committee

· Adequacy of investigation
· Corporate decision making

· Rights of SH
· Dividends

· Residual assets

· Limited rights to voting
· Different types of shares
· Issued- sold by firm
· Authorized- stipulated in Articles of Incorporation
· Outstanding- shares sold but not repurchased by corp.
· Treasury- shares once issued and outstanding but have been repurchased.
· Prefferred- receive dividends before other stock.

· Warrant- security issued by corp, giving holder right to purchase at time/price
· Non-holder constituencies

· Charitable donations- A.P. Smith
· Dividends- Dodge
· Corporations cannot act like charitable organization

· BJR- Wrigley
· Courts are hesitant to question corporation
· FIDUCIARY DUTIES

· Duty of Care (pg. 48)
· BJR rebutted if

· Egregious decisions- Kamin
· Insufficient process- Van Gorkom
· Board must do an in-depth inquiry
· Board’s obligations- Cinerama
· Entire Fairness Test (D has burden)

· Waste- Brehm v. Eisner (high standard)
· Incredibly 1-sided transaction
· Director’s obligations- Francis
· Inaction
· Compliance programs- Caremark
· Duty of Loyalty (pg. 52)
· Interested director transactions

· Bayer

· Entire fairness test
· Lewis
· Corporate opportunities (pg. 53)
· DE test

· Embracing business opportunity if 
· Corp. financially able

· Line of business
· Expectancy in opportunity
· Creates conflict if officer embraces the opportunity.
· Conflicted Director- Broz
· eBay- discussion of “line of business”
· Parent corporation obligations- Sinclair Oil
· Parent with non-wholly-owned subsidiary contracts with corp.( entire fairness test
· Share redemption- Zahn
· Duty to disclose new information
· Ratification (pg. 56)- 
· Section 144(a)
· Disclosure of material facts AND
· Majority of disinterested directors approve
· Majority of SH’s approve
· Fair to corporation
· Ratification by independent directors

· Ratification by SH

· How to measure= Fliegler 
· Majority of  “disinterested SH’s”
· Effect of ratification- Wheelabrator
· Duty of Care- Informed vote by SH( extinguishes DoC claims
· Duty of loyalty-
· Disinterested Directors- informed SH vote shifts burden to P to show waste
· Majority of Minority SH’s- SH vote shifts burden to P to show unfairness (Easier)
· Securities Regulation (pg. 58)
· Blue sky laws- state regulation

· Definition of security (pg.60)
· Investment K

· Test- Howey
· Investment of $ in common enterprise- horizontal/vertical commonality
· Profits solely from efforts of others
· Robinson v. Glynn- had negotiated for control so no investment K.
· Commonly known as security
· Must be called stock & have usual characteristics
· Sale (pg. 61)
· § 11 & 12

· § 11: Liability for misrepresentations in registration statements
· § 12: Liability for offering of selling a security in violation of registration process- STRICT LIABILITY, as well as misrepresentations in prospectus or oral communications
· Reasonable investigation( not liable
· Anyone who signs registration can be liable

· Private offerings exceptions
· Doran
· Private offering is affirmative defense
· # of offerees
· # of units offered
· Size of offering
· Manner of offering
· Regulation D
· Safe harbor 
· Due diligence (pg. 63)
· Escott- experts & non-experts
· Std- Level of care prudent person would use if own $ was at stake.
· Rule 10(b): “unlawful for person by use of means of interstate commerce to use in connection with purchase of security…any manipulative or deceptive device in contravention of rules…”
· Rule 10(b)-5 of Exchange Act (pg. 63)- “stating or omitting to state fact that would make statements made not misleading “
· Jurisdictional nexus – Interstate commerce
· Transactional nexus - In connection with purchase or sale of security
· Materiality- Substantial likelihood a rxable SH consider important?
· Probability/magnitude
· TSC Industries

· Reliance- “Fraud on the Market” theory
· Presume there is reliance even if not relying directly on representation( relying on price which reflects market information. 
· Rebuttal:  Could show market was not deceived
· Basic

· Causation

· Transaction causation- Show that but for misrepresentation, P would not have bought/sold
· Loss causation- Misrepresentation caused loss
· Scienter- state of mind of person( must be intent/reckless disregard to deceive/defraud
· Insider Trading (pg. 65)
· Common law- Goodwin
· Info was speculative
· Took place on open securities market
· Materiality- Texas Gulf Sulphur
· Does not mandate disclosure( “disclose or abstain”
· Traditional Theory- Chiarella
· Breach of fiduciary duty to issuer
· Derivative liability (pg. 67)- Dirks “tipping”
· One can violate 10b-5 derivatively if 1) insider breached fiduciary duty by disclosing to tippee and 2) tippee knows or has reason to know of the breach of fiduciary duty
· Temporary insider- ex. lawyer
· Outsider in arms-length-transaction ( no liability
· Regulation FD- equal sharing of information to general public even if initial disclosure is inadvertent
· Tender Offers- 
· Rule 14e-3- Anyone w/ nonpublic info relating to tender offer who knows it was acquired by target company/ etc. cannot trade w/ info
· Misappropriation Theory

· Decision- O’Hagan
· Fiduciary’s undisclosed use of info belonging to principle, without disclosure of that use for personal gain is fraud

· Duty of trust or confidence- Rule 10b5-2-
· Agrees to maintain info in confidence

· History of confidences b/t people

· Whenever received from family member- unless no history of confidences
· Mail and wire fraud- Carpenter
· SHAREHOLDER GOVERNANCE (pg. 71)
· Rights of shareholders
· Elect directors
· Vote on amendments/bylaws
· Approve fundamental transactions
· Proxy voting- § 14-a- “unlawful for any person to solicit or permit use of his name to solicit any proxy or consent or authorization in respect of any security.”
· SH soliciting proxy?—must give written statement
· Directors must have meeting before disperse proxy
· Expenditures

· Incumbent’s expenditures- Levin
· Amounts not excessive
· Methods of operation not unfair or illegal
· Reimbursement (insurgents)- Rosenfeld
· Stockholders have right to reimburse successful contestants in policy contest.
· Private Action (pg. 73)- suing for proxy law violation
· Cause of action- J.I. Case
· Private right of action
· Requirements of cause of action- Mills
· P shows materiality & causation if defect has significant propensity to affect voting process
· If majority SH has enough votes to get result anyway, significant propensity will not be enough.
· Materiality- Seinfeld
· Not calculating full value is not a violation
· Shareholder proposals (pg. 76)
· Rule 14a-8- allows eligible SH to put proposal before fellow SH and have them included in proxy statements- but there are times they can exclude:
· Lovenheim- 
· Less than 5% of earnings if not “otherwise significantly related to business”
· “Otherwise significantly related to business” interpreted broadly (ethical issues included)
· Dole

· Proper subject for SH action under state law
· Ordinary business operations (BJR)
· Lack of power to implement
· Con Ed.

· Ordinary business operations

· Private benefit (to SH) proposal (not reached)

· Shareholder Inspection rights (pg. 78)
· Proper purpose

· Acquisition- Crane Co.
· Burden of proof on D for non-economic interest in getting lists- Pillsbury
· Shareholder lists

· NOBO/CEDE lists
· DE- only gives CEDE

· NY- both!
· Sadler

· MERGERS & ACQUISITIONS (pg. 79)
· Process in DE
· Bd. of directors approves
· SH’s approve 
· Filed with state
· Appraisal/dissenter’s rights- have to have held shares continuously/cannot vote in favor of merger
· Forward triangular merger( subsidiary is the surviving entity

· Reverse triangular merger( pre-existing company is the surviving entity

· “De facto” merger doctrine

· Pennsylvania- Farris and Terry
· Delaware- Hariton
· Respect choice of transactional form
· Freeze Out Mergers (pg. 80)- 
· Cash-out merger( get cash, lose shares. 
· Can freeze out minority SH’s because only a majority of SH’s need to approve.
· Usually accomplished by triangular merger- subsidiary is capitalized with consideration( subsidiary mergers with target.
· Entire Fairness (pg. 81)- Weinberger
· Burden is on D, but if SH approve w/ material info, burden is on P to show it was unfair. 

·  If P must shows fraud or misrepresentation and therefore no informed approval by SH’s, then burden on D to show merger was fair.

· Limited to appraisal remedy unless fraud/misrepresentation/waste/ beach of DoL
· Business Purpose behind merger-Coggins
· DE rejects this test
· Additional agreements and remedies- Rabkin
· Waiting before executing freeze-out merger constituted breach
· De facto nonmerger- Rauch
· Will respect choice of transaction
· LLC mergers- VGS, Inc.
· Merger cannot have taken place b/c breach of fiduciary duties to other director.
· Takeovers (pg. 83)
· Williams Act- 
· acquiring more than 5% of company must file form 13d
· tender offer must docs, including acquirer’s plan for company
· Greenmail (pg. 85)- Cheff
· Pay takeover company to go away

· Must be proper business purpose

· If interested directors( burden on D
· Counter-tender offers- Unocal
· Would coerce people into rejecting first offer
· Did directors act in good faith?
· Were responses reasonable to threat posed?
· Poison Pills (pg. 86)
· Rights distributed through vehicle triggered by event
· Rights can be redeemed by board
· Flip-over( get shares in acquirer at discount
· Flip-in( get shares in target at discount
· Back-end claims( right to transfer shares to debt

· Poison debt( vehicle is debt, can’t take on more debt- useful against leveraged buyouts
· Triggering duties to auction

· Inevitable breakup- Revlon
· Must maximize share price
· Long-term strategy- Time
· “Pac-man defense”
· No Revlon duties( duties only come into play when 
· BofD activates bidding process putting company up for sale or
· Abandons long-term strategy & looks for bidder
· “Change in Control”- QVC
· Revlon applies( not just breakup, but a change in control to private ownership triggers Revlon duties.
· Independent board- Unitrin
· Defensive measure ok as long as not draconian(not coercive or preclusive
· Dead hand/No hand pills (pg. 90)- Toll Brothers & Quickturn
· Dead hand- redeemed only by directors in office at time of issue
· No hand- non-redeemable after 6 months after change in board
· COURT SAYS NO to interfering with powers of BofD
· Shareholder voting and agreements (pg. 90)
· Close corporations- absence of secondary market for corporation’s shares
· Separation of ownership and control- Stroh & Providence & Worcester
· Ok to issue common stock with no economic rights
· Can vary voting power even within class of shares
· Voting irregularities
· Irrevocable proxies
· Voting trusts

· Contractual enforcement

· Voting- Peerless
· If board acted with primary interest of interfering, Blasius applies;
· Must have compelling justification for interfering
· If didn’t act with primary interest of interfering, BJR applies.
· Shareholder Agreements- Ringling, McQuade, Clark
· Voting agreements to elect directors are permissible
· Board of Directors must exercise independent judgment

· McQuade only protects minority SH’s who are not parties to agreement

· LLCs (pg. 93)
· Terms

· Members= SH’s

· Managers= BofD

· Articles of Org.= Articles of Inc.

· Operating Agreement= bylaws

· Formation- Water, Waste & Land
· Must inform that there you are an agent of LLC
· Operating Agreement- Elf Atochem
· Can choose arbitration but cannot contract out of duties of loyalty/care
· Piercing the LLC veil (pg. 95)- Kaycee
· Equitable doctrine can be adopted
· Key caveat( LLC’s more flexible so can have member-management
· Fiduciary obligations- McConnell
· Usually fiduciary duty not to compete, but can contract out of it in Operating Agreement
· LLC dissolution- New Horizons
· Must dissolve formally to avoid personal liability
· CORPORATE DEBT (pg. 97)
· Sharon Steel v. Chase Manhattan
· “Surviving corporation could assume issuer’s debt.”( must pay off debt immediately because corporation didn’t survive
· Metropolitan Life Insurance v. RJR Nabisco
· Court wont bail out with implied covenant good faith & fair dealing
