TOOLBOX
Corporations
Professor Tsuk
Fall 2004 Semester
I. CORPORATIONS GENERALLY
A.) Corporate law is all about facilitating relationships between people: (i.) among owners/shareholders; (ii.) between shareholders and corporate managers; (iii.) between shareholders & outside parties (creditors, etc.).
B.) Corporate law is built around rules to enhance efficiency, not fairness.   
II. THE CORPORATE FORM (BEST INVENTION EVER?)
A.) Creation of a Fictional Entity
i. Corporations are separate legal bodies; main traits: (i.) limited liability for owners; (ii.) easy transferability of investment (shares); (iii.) centralized management (the board structure with a CEO).  

ii. To make, file articles of incorporation/charter+bylaws with a state.
1. Charter states purpose (“any legal”); bylaws are the guts.

2. Closely held usually use home state; public usually use DE.  

B.) Centralized Management  (larger sizes/complexity make this more useful)
i. Owners generally have very little say in day-to-day operations. They delegate broad power to elected board of directors. DE § 141.
1. Shareholders do get to vote on extraordinary changes.

2. The board then appoints officers—people with real power.

a. Corporate officers, such as CEOs, have substantial inherent authority.  Menard. (<rank = <authority).
ii. Shareholders can contract out of majority voting; they can structure their relation to the board any way.  Auto Self-Cleaning.

iii. Shareholders (even 99%) cannot dissolve the corporation or sell its assets if the board opposes doing so.  DE § 271.  

1. Must be suggested by board and ratified by shareholders.

iv. Only board can initiate changes to the charter.  DE § 242(b)(1).

v. But, only the shareholders can amend corporate by-laws. DE § 109
vi. Shareholders can increase size of board, but board fills. DE § 223.
III. DEBT, EQUITY, AND VALUATION

A.) Capital Structure from junior to senior (paid first): (i.) equity [common<preferred stock]; < (ii.) debt [subordinated<bank<secured].  

B.) Valuation 
i. Calculate future expected value of present investments-$ timevalue

ii. Diversifying can help mitigate a lot of risk. ~affect risk premium.
iii. Key assumption: efficient market hypothesis (markets = unbiased).   

iv. Crucial to keep track of the balance of debt and equity (leverage).
IV. CREDITOR PROTECTION

A.) Mandatory disclosure is pretty intense for federal securities.  On the state level, however, not much goes on.  Better to rely on credit agencies.  

B.) Capital Regulation [ex ante creditor protection]
i. Dividend distributions are constrained by several tests: 

1. Stated capital: dividends can’t impair SC.  NY § 510.  

2. Earned surplus is only fund dividends can come from.  
3. Nimble: dividends out of capital surplus, or, if no surplus, out of net profits for the current and past year.  DE § 170.  

4. Equitable insolvency: no dividends if it would impair ability to pay debts as they come due or if net assets < net liabilities + preferential shareholder claims. RMBCA § 6.40
5. Overall, these tests are easy to manipulate; little protection.

ii. Minimum capital requirements used in Europe, not in U.S. Good?
C.) Standard-based Duties [ex post creditor remedies] key = misrepresentation
i. May be fiduciary duty to protect creditors when corp. is near BK.  
ii. Fraudulent conveyance occurs when a creditor makes a claim after insolvency and (i.) there was actual intent to hinder/delay/defraud any creditor OR (ii.) debtor didn’t receive fair value for some transfer and (a.) there was intent to defraud or (b.) debtor should have reasonably known such a decision would ( insolvency.  
iii. Equitable subordination occurs in a BK action where a shareholder made loans to the company.  If (s)he also did some kind of inequitable bullshit, all his/her creditor claims will be subordinated beneath the claims of other outside creditors. Costello. [Disallow?]
1. Factors: (i.) undercapitalization, (ii.) capital stripped for personal gain, (iii.) knowledge that corp. will be troubled.

D.) Piercing of the corporate veil occurs when two elements are met:
i. Is there evidence of a lack of separateness? This includes shareholder domination, thin capitalization, absence of formalities, co-mingling of assets, etc.  Sea-Land.  
1. Tinkerbell test: for protection, shareholder must honestly believe in the separation.  

ii. Is there evidence of unfair or inequitable conduct? Soft wild-card. 
iii. If a creditor didn’t exercise proper due diligence in terms of checking out a debtor, veil may not be pierced.  Kinney Shoe.  

iv. Re: involuntary creditors (e.g. tort victims): veil will generally not be pierced if only capitalization is thin (harder to get). Walkovszky.  

1. Tsuk thinks that limited liability in tort is unjustifiable.   

v. Reverse piercing: when person goes after $ of one corporation and tries to pull in assets of an affiliated corp. under common owners.
vi. Veil usually won’t be pierced against: (i.) public corporations; (ii.) passive shareholders; (iii.) minority shareholders; or (iv.) if all corporate formalities are observed and nothing ‘funny’ is going on.
V. NORMAL GOVERNANCE: THE VOTING SYSTEM

A.) Generally, shareholders vote on: (i.) election of directors; (ii.) “organic” or “fundamental” changes (e.g. mergers, asset sales, dissolution, etc.); and (iii.) shareholder resolutions. Plus, can always sell stock to show reproach.
B.) Electing and Removing Directors
i. Every corporation must have a BOD.  Size is optional.  DE § 141. 

1.  Quorum can range from no less than 1/3 to >½. DE § 216.

ii. A proxy contest is when someone plotting a hostile takeover tries to convince shareholders to elect their people to BOD or approve. 
1. A board cannot take normally permissible actions if their primary purpose is to disenfranchise shareholders in light of a proxy contest.  Hilton Hotels. [Anti-entrenchment]
C.) Shareholder Meetings and Alternatives
i. There should be an annual meeting to elect BOD, etc. DE § 211(c).

ii. Special meetings can be called by BOD, etc. per bylaws. § 211(d).

iii. Instead of a meeting, can get things done via shareholder consent solicitation.  DE § 228 (RMBCA § 7.04(a) requires unanimity).  

D.) Proxy Voting (BOD/officers can get voting authority in form of proxies)
i. Generally, 1 vote/share. Anyone can get proxy.  Good for 3 years.

1. Proxies are irrevocable iff agreement says it’s so and there is sufficient interest in law to support such power. § 212.
ii. Incumbent BOD can make reasonable/proper expenditures to support their side in a proxy contest.  Incoming BOD can be reimbursed for reasonable/bona fide expenses incurred during a victorious proxy contest.  None of this $ can be spent for personal gain; it all must be in best interest of shareholders and corporation.  Court gets to review.  Rosenfeld (using the Froessel Rule).

1. The Super Froessel Rule would reimburse both sides regardless of the outcome (result in improper incentives?).

2. Alternative is the Van Voorheis rule: neither side gets anything; a pox on both houses.  Very minority view.
E.) Class Voting

i. Holders of a class of stock may vote as a class, whether or not charter allows this, if a proposed amendment would change # of shares in a class, their par value, or their powers. DE § 242(b)(2).
F.) Shareholder Information Rights (proper purpose test)
i. Any stockholder can review/copy books & records if (i.) they make a written demand stating their purpose and (ii.) their purpose is reasonably related to an interest as a stockholder.  DE § 220(b).

1. Burden is on company to show purpose = invalid.  Talley.

a. For shareholder list, not for books & records.  

G.) Techniques for Separating Control from Cash Flow Rights

i. Circular control structures: shares belonging to A, if majority of shares are held by B, are not allowed to vote or count as quorum for B.  DE § 160(c).  Speiser v. Baker. [Anti-entrenchment]
ii. Vote-buying isn’t allowed if its purpose is to defraud or disenfranchise other shareholders (fairness?).  Schreiber v. Carney.  

H.) Federal Proxy Rules (applies to publicly traded companies)
i. It’s unlawful to solicit proxies without compliance with SEC rules § 14(a)(1)-(12).  Four big parts:

1. Disclosure requirements and mandatory vetting.

2. Substantive regulation of process for soliciting proxies.

3. Antifraud: any misrepresentation in materials=bad 14(a)(9)
a. Must show: (i.) directors didn’t believe what they said and (ii.) they were objectively wrong and (iii.) that the statement was an essential link (causal) in the voting process.  Virginia Bankshares.

4. Town-meeting provision: permits shareholders to force vote at corporate expense on certain resolutions.  14(a)(8).

a. There are 13 requirements for such an action.  

VI. NORMAL GOVERNANCE: THE DUTY OF CARE

A.) Need to Mitigate Director Risk Aversion
i. Three protections against making management liable but not too risk-averse: (i.) business judgment rule, (ii.) indemnification, (iii.) liability insurance.  Gagliardia.  
B.) Statutory Techniques for Limiting Officer Risk Exposure
i. Indemnification is okay if a director acted in good faith and there was no suspicion of criminal activity.  DE § 145.  

1. Usually requires successful verdict. Waltuch, DE § 145(c).
2. Whether or not the corporation can indemnify, it can still purchase D&O insurance against liability.  DE § 145(g).  

C.) Judicial Protection: The Business Judgment Rule (BJR) [reasonable care]
i. Decisions made in good faith by independent, disinterested, and informed directors will not be judicially second-guessed.  Kamin.  

1. “Gross negligence” (e.g. no i-bank consultation) will almost always violate duty.  Smith v. Van Gorkom. 
ii. DE § 102(b)(7) allows boards to waive personal liability for monetary damages against directors who breach their fiduciary duties except if: (i.) the duty of loyalty to corp./shareholders was breached or (ii.) acts were committed not in good faith, involved intentional misconduct, or were in knowing violation of the law.

1. Often used in the exact same way as the BJR.  McMillan.

iii. If the duty of care was breached, it doesn’t matter if there were actual damages or not, BJR no longer applies (presumption fades).  Now the burden is on the BOD to show entire fairness.  Cede.  

iv. Overall, a director/officer is required to perform his/her functions in good faith, in a manner (s)he thinks will benefit corp., and with the care that a reasonable person would show.  ALI § 4.01.  
D.) Delaware’s Approach to Adjudicating Due Care Claims

i. Accused directors bear burden of proving “entire fairness” to plaintiffs (both fair price and fair dealing).  Technicolor.

E.) Board’s Duty to Monitor: Losses “Caused” by Board Passivity
i. In order to violate (at least in NY, not in DE), director must both violate the duty of care and cause corporate losses as a proximate (“but for”) result of that violation.  Francis & Barnes.  

ii. Liability may attach if directors don’t monitor what’s going on with lower employees (“gross inattention” = bad).  Graham.

1. All board members should make an effort to gain minimal fundamental knowledge about how the company works.

2. Failure of oversight must be sustained and systematic.  But, even if nothing bad has happened, should probably still have a monitoring/compliance system in place.  Caremark.

a. Sarbanes-Oxley § 404 requires CEO/CFO of public companies to sign-off on compliance systems.  

3. Usually can rely on honesty of employees if no “red flags.”

F.) “Knowing” violations of the law are de facto breaches of a director’s fiduciary duty of care  to the corporation (~protected by BJR).  Miller.  
VII. CONFLICT TRANSACTIONS: THE DUTY OF LOYALTY

A.) Corporate Ds/Os have a duty to always try to advance interests of all constituents of the corporation (defined broadly, ~just owners). A.P. Smith
B.) Self-Dealing Transactions (when one favors oneself over the corporation)
i. Even if one doesn’t intend to fuck one’s company, one nonetheless has a duty not to end up in a situation where (s)he may be tempted to place his/her private interests above the corp.’s.  Hayes Oyster.

ii. When in a self-dealing transaction, must disclose all material info.

iii. Controlling shareholders (need not be 50%+) have a duty to corp. and to minority shareholders, but they also are entitled to pursue their private interests.  How solve? In DE, controllers have a duty to consider external interests fairly. If ~SDT, use BJR. Sinclair Oil.  
1. The test for self-dealing stuff is intrinsic fairness, not BJR.  
iv. Summary DE § 144: self-dealing transaction is not voidable solely because it is interested; rather, must be disclosed to and approved by majority of disinterested BOD/owners or be fundamentally fair.
C.) Effect of Approval by a Disinterested Party
i. Approval by disinterested people serves to insulate a self-dealing transaction; it shifts burden to plaintiff (standard is still fairness).

1. For this “safe harbor” to apply, must have had a transaction between a director & corp. or between two corps.  Cooke.

ii. If a self-dealing transaction is approved and proves beneficial to the corporation (presumption of fairness), it is fine.  Cookies Food.  

iii. The mere fact that shareholders ratified some self-interested transaction does not mean it’s in the clear.  Vogelstein.  

1. It may shift standard to BJR/waste, however. Wheelabrator
D.) Director and Management Compensation
i. Executive compensation is high and rising.  Options, loans, etc.  

1. Often huge performance-based “bonuses,” etc.  Justified? 

2. Loans ok if expected to benefit corporation. DE § 143. S-O!  

ii. To get BJR protection here, need: (i.) approval of a disinterested, good faith board that (ii.) could reasonably expect to receive a benefit proportional to pay and (iii.) shareholder ratification. Lewis
1. Often is done via compensation committees & consultants.

2. SEC requires detailed disclosure of pay of top 5 officers.  
iii. Main way to challenge is to argue high salary constitutes ‘waste.’

E.) Corporate Opportunity Doctrine (D/O can’t appropriate for themselves)
i. Three tests to determine which opportunities “belong” to corp.:

1. Expectancy/interest: will appropriation of opportunity “balk company in effecting the purpose of its creation”?

2. Line of business: is it within the “core economic activities” of the corporation”? How was the opportunity discovered? 

3. Fairness: mushy, includes stuff like good faith & loyalty.

ii. If a corp. cannot afford to pursue an opportunity or considers and then declines it, a fiduciary can take it.  Broz. [Disclose and ask?]
F.) Duty of Loyalty (higher) in Close Corporations [lots of latitude in set-up]
i. Close corporations are typified by: (i.) small # of shares, (ii.) no ready market for shares, and (iii.) mainly managed by shareholders

ii. Basic standard is very high, like partnerships’ ‘punctilio of honor.’
iii. Whenever controlling shareholder acts, (s)he must allow equal opportunity for minority holders to benefit. Donahue (only in MA)

1. Called the “utmost good faith and loyalty” (UGFAL) rule.

iv. Modern rule: controlling shareholder can act selfishly if there’s some legitimate business reason for doing so.  Smith. (QUGFAL).
VIII. SHAREHOLDER LAWSUITS

A.) Direct vs. Derivative Claims: direct claims are usually class actions that claim some action hurt owners directly; derivative suits claim that insider action directly harmed the corporation and indirectly screwed its owners.  
i. Recovery from derivative suits goes back into corporate coffer.  

1. Therefore, such suits are only optimal when benefit to corporation outweighs direct and indirect costs to it.  

B.) Attorneys’ Fees and the Incentive to Sue (fuel that drives this system)
i. Because ownership is often disperse, collective action problem.  Instead plaintiff’s attorneys try to gather clients to represent.  

1. Concern: may initiate “strike suits” to force settlement.

ii. If it’s a loss, plaintiff’s lawyer gets zip.  Regardless, litigation costs on both sides are often bourn by corporation or its insurers.  

iii. Often reward is in a common fund, lawyer gets some.  Fletcher.

1. May need to show use of lawyer ( substantial benefit.

C.) Standing requirements from FRCP 23.1: (i.) plaintiff must be an owner for duration of suit; (ii.) plaintiff must have been owner at time of allegedly improper action; (iii.) plaintiff must “fairly and adequately” represent the interests of all shareholders; (iv.) the demand requirements must be met (i.e. plaintiff must state what actions have been taken to obtain satisfaction from BOD or explain his/her reasons for not taking action).
i. RMBCA § 7.42-.44 state that no d.suit can be brought unless (i.) demand was made; (ii.) 90 days have expired since demand, or shareholder has prior notification of rejection or substantial harm would result by waiting for 90 days. [Never demand in DE!]
D.) Right of Board to Manage v. Right of Shareholders to get Judicial Review

i. If have demand futility (board had financial interest in challenged transaction & lacked independence, or failed to exercise due care) [Aronson Rule/“reasonable doubt”], suits can go forward. Levine.
1. If the board considering the demand didn’t make a decision being challenged in the suit, this rule doesn’t apply.  Rales.

a. Instead ask if circumstances as a whole create reasonable doubt that BOD can do its job fairly.  

ii. If demand is excused, choice about if case should be dismissed can be made by a good faith special litigation committee of BOD.

1. If SLC fulfills its burden, court—using its own BJR—says whether dismissal should be granted (objective?).  Zapata. 

a. If court determines costs to corp. are more than the likely damages * probability of damages, motion to dismiss probably should be granted.  Joy v. North.

iii. If demand is rejected, courts defer to business judgment of BOD.
E.) Settlement and Indemnification (agency issue: lawyers will want to settle)
i. If outside counsel or disinterested members of the BOD approve, D/O may be indemnified for costs of derivative suit.  DE § 145.  

ii. If contested, settlements are reviewed under Zapata steps #1 (good faith by BOD) & #2 (court’s own BJR). Carlton Investment
IX. TRANSACTIONS IN CONTROL

A.) Sales of Control Blocks: The Seller’s Duties
i. Controlling blocks of stock are worth more than regular shares; therefore, they usually sell at premium over the market price. 

ii. Two approaches to regulation: market rule (sale only affects seller & buyer; market forces should work, everyone else should mind their own business); equal opportunity rule (minority shareholders should be allowed to sell their shares for the same profit that controlling shareholders can).  

1. Zetlin states that absent looting of corporate assets, conversion of corporate opportunity, fraud, or other bad faith acts, the market rule should control.  Majority rule.
2. Defendants may bear burden of showing fairness of their transactions (controllers have the same duty of loyalty as D/O insofar as they pick people for BOD).  Perlman.  
B.) Sale of corporate office is prohibited.  If officers hold stock block, they can’t sell it at a premium with the promise that they’ll resign after.
i. Factors: size of block vis-à-vis premium paid. Muscat & Brecher.

C.) Looting (when a controlling shareholder extracts or steals from corp.)
i. Seller of control block has a duty to screen against looters.  Harris.

ii. If there are reasonable “red flags,” seller has duty to investigate.  

D.) Tender Offers: The Buyer’s Duties

i. Since large public corps. usually don’t have a major control block, investors looking for control have two options: (i.) buy up lots of little shares from individuals or (ii.) make a general tender offer to all shareholders (cash/securities traded for shares at a premium).
1. A tender offer may count as an attempted hostile takeover.

ii. The 1967 Williams Act contains rules intended to give shareholders sufficient time and information to make informed decisions.

1. Main parts: (i.) early warning system; (ii.) disclosure of identity, financing, and future plans; (iii.) antifraud provision; (iv.) regulation of substantive terms of offer.

2. Poison pill makes most of this stuff irrelevant; nowadays, hostile takeovers can really only be done via proxy contest.

iii. 8-factors determining whether something is a tender offer: (i.) active & widespread solicitation of public owners; (ii.) solicitation made for a substantial percentage of  issuer’s stock; (iii.) premium offered; (iv.) terms are firm rather than negotiatable; (v.) offer contingent on tender of a fixed minimum number of shares; (vi.) offer open for a limited timeframe; (vii.) offerees are subjected to pressure to sell; and (viii.) public announcements of purchasing program precedes.  Brascan & Wellman (citing SEC amicus brief).
E.) Hart-Scott-Rodino Act (a second constraint on immediate acquisition of control of large U.S. companies).  Gives DOJ/FTC the power to proactively cock-block deals that violate anti-trust law.  +Waiting period.
i. Looks at size of person and size-of-transaction. $50M+ = trigger.
X. MERGERS & ACQUISITIONS

A.) Why merge? Because it’s a quick-and-dirty way to reform partitioning and management of corporate assets in order to achieve higher efficiency.
i. Suspect motives: (i.) “squeeze-outs” (when controlling shareholder acquires all company assets to detriment of minority owners); (ii.) creation of a monopoly/ego; (iii.) errors in judgment(bad result.  

B.) Types of Acquisitions and Mergers (can buy with $, debt, or stock)
i. Asset acquisition (buying stuff from someone else).  DE § 272.
1. Only assets accompany sale, not liabilities (unless it was a fraudulent conveyance), unless no one else is sueable.

ii. In a compulsory share exchange, tender offer is negotiated with target BOD, and, after owner approval, it becomes mandatory for everyone. They all end up with pro rata distribution of new stock.

1. Accomplishes same thing as triangle; not available in DE.

iii. A statutory merger under DE § 251 & 253 occurs when the boards of target and acquirer agree to merge.  A gets all of T’s stuff in exchange for stock in post-merger A, cash, or debt.  

iv. A triangular merger is used when acquirer wants to preserve liability independence of target and/or avoid an owner vote.  A forms a new subsidiary, N, and gives it the merger consideration in exchange for all its stock. T and N merge. T’s stockholders get the consideration and their T stock vanishes. A owns N which owns T.

1. If N is the survivor, it’s a forward triangle; if T is the survivor, it’s a reverse triangle. A’s owners don’t vote.  
C.) Structure of the M&A Transactions
i. Generally, merger requires shareholder vote by target and acquiring companies, except when acquiring company is much larger than target (only target’s shareholders vote). DE § 251(b)
1. A majority of outstanding shares is required for approval.

2. But, if A owns 90%+ of T’s stock, a short-form merger can occur with no voting by either side.  DE § 253 & 251(f).  
ii. In an acquisition, the target BOD must propose sale and owners must approve.  No vote for acquirer shareholders.  DE § 271.  

1. Sale must be for all or substantially all (a vital part of corp.; less doesn’t require vote) of the target’s assets.  Katz.

iii. Planners must keep in mind regulatory rules and other government stuff (e.g. title issues) as well as voting/appraisal issues.  Be easy.

1. This is where a lot of due diligence comes in.  Safe>sorry!
D.) The Appraisal Remedy: a “put” option for dissenters to sell shares back to the firm at their (court-determined) fair value as of vote date. !Market-out!
i. DE § 262 regulates; costly and involved process. Mostly for 251s.
ii. “Fair value” does not include value added as a result of the merger, but it does include prospective future value at time of merger.  
1. May require presentation of discounted cash flow analysis.

2. This means looking at the going concern of the target as of merger date, not its liquidation value. Vision Hardware
E.) De Facto Merger Doctrine: some courts adopt a functional approach and give appraisal rights in all corporate combinations that resemble mergers.
i. DE takes a formalistic approach, however; must be exact. Hariton.
F.) Duty of Loyalty/Fairness in Controlled Mergers

i. Types: (i.) cash-out; (ii.) freeze/squeeze-out; (iii.) going-private.

1. “Freeze-out”: mergers in which minority shareholders are induced/forced to accept consideration that’s ~new stock.

ii. When in DE and a controlling shareholder is on both sides, must show entire fairness (again, fair dealing & fair price).  Weinberger.  

1. Can sometime ease (shift burden to plaintiff) this by independent approval or shareholder ratification.  Kahn.    

2. If controller skips the board and offers deal directly to shareholders in form of a tender offer, no duty to offer a fair price.  Instead just BJR.  Siliconix.

a. This must be non-coercive, though. Pure Resources.
XI. PUBLIC CONTESTS FOR CORPORATE CONTROL

A.) Defending Against Hostile Tender Offers
i. In dealing with shareholders, BOD can offer terms to some that it doesn’t offer to others (e.g. to a hostile take-over bidder).  Unocal.

1. Such defensive tactics are subject to an enhanced BJR (need to show reasonable belief of danger to corp. and the reaction must be reasonably proportionate to the threat).  

a. Target’s BOD bears the burden of proving proportionness. If ~, can still show fairness. Unitrin.  

i. If it’s preclusive or coercive to shareholders, it’s not proportional.  Hilton v. ITT.  

B.) The Poison Pill
i. Flip-in: rights to buy company’s stock at “discounted” prices are distributed (invisibly) to all owners.  Rights are triggered only if someone acquires more than X% of the outstanding stock without receiving the board’s blessing.  The party who is responsible for triggering cannot participate. Dilutes holdings and spreads shares.

ii. Flip-over: Upon trigger (followed by merger or sale of 50%+ of target’s assets), owners get right to buy discounted sock of acquirer’s corporation. Legality and effectiveness are suspect.

iii. Procedurally, right to do this stuff must appear in corporation’s charter; no shareholder approval is necessary, it’s up to the BOD.  

iv. In order to defeat, need BOD to redeem the pill; can try to get own BOD via a proxy contest, but this can take a long time.

v. Fact-based exam; get pill in place, then court reviews-BJR. Moran.
C.) Choosing a Merger or Buyout Partner
i. Van Gorkom may have been about setting a stricter standard of review for “change in control” transactions, such as mergers.

ii. Lock-up mechanisms (selling to a “white knight” if bad merger or LBO attempted) are not per se illegal; rather, BOD must prove that they are definitely in the best interest of shareholders.  Revlon.

1. Similarly, if the BOD becomes a de facto auctioneer, it should treat all bidders fairly in order to maximize $$$.

a. Revlon doesn’t apply if auction is a defensive mechanism (Unocal does).  Paramount v. Time.  

2. Changes in corporate control also trigger Revlon duties, which means no change doesn’t.  Paramount v. QVC.  
D.) State Anti-takeover Statutes
i. Initially based on disclosure/fairness concerns regarding attempted takeovers of companies that were connected to the state (1968-87).

ii. Williams Act doesn’t preempt such legislation if bidders can acquire shares, even if the transaction is less attractive.  CTS.
iii. Contemporary statutes often prohibit corporations from engaging in some business combination 3 years after they acquired share percentage above some threshold (exceptions, clearly).  DE § 203.  

E.) Proxy Contests for Corporate Control (new starting point, due to pill)
i. Management can spend $ to organize and collect proxies.

ii. For a hostile take-over, often do tender offer and proxy contest simultaneously. Tender offer is conditioned on electing new BOD.

iii. Defenses: white knight (selling to friendly party); move meeting date; sell asset raider wants (crown jewel); covenants; propaganda.

iv. BOD can’t take steps to entrench itself that are inequitable. Schnell
1. Such actions aren’t protected by the BJR; instead they are presumptively inequitable [but may use Unocal].  Blasius.  
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