CRIMINAL LAW

FALL 2000

Professor Butler

I. General Principles of Criminal Law

A. Definition of Crime:  

1. An act or omission and its accompanying state of mind which if duly proven to have taken place, will incur a formal and solemn pronouncement of the moral condemnation of the community in the form of punishment.

B. Criminal law is usu. written down rules-Statutory Laws (diff. from Torts/Contracts which are mostly based on case law/precedents.)

1. Each state has its own criminal Statutory Laws, so the state will prosecute.

2. Common Law refers to English law at time of revolution.

3. Model Penal Code (MPC)-the American Law Institute in 1962 set up a model code for states to follow if they choose.  The MPC is not law for any jurisdiction.  The Commentaries to the MPC are not a part of the Code, instead they help to clarify the provisions of the MPC.

C. Individual Responsibility:

1. Intent: Mens Rea

2. Acts: Actus Reus

D. Differences that Criminal Procedure has from Civil Procedure:

1. Presumption of Innocence-we assume the person is innocent until proven guilty.

2. Requirement of Proof beyond a Reasonable Doubt.

3. Criminal has a right to not take the stand.

4. Exclusionary Rule: evidence obtained illegally will not be used.

E. Prosecutors=State and Federal Representatives of the Govt.

II. Principles of Punishment

A. Why Punish?

1. Theories of Punishment

a) First ask two questions:

(1) Is the conduct justified? socially desirable?

(2) Is the conduct excusable?

b) Remember:  Punishment = Intentional Infliction of Harm
c) Two Theories of Punishment:

(1) UTLITARIAN: Forward-Looking; Lies in the useful purpose to society that punishment serves.

(a) Jeremy Bentham:

(i) Punishment is evil and should only be used to exclude a greater evil (cost benefits analysis).

(ii) Laws are meant to increase happiness in the community.

(b) Kent Greenawalt: 3 Principles of Utilitarian theories:

(i) Deterrence: assumes (a) people are rational actors and (b) crime is attractive and enticing.

· General Deterrence:  to the society as a whole.

· Specific (Individual) Deterrence:  creates fear in individual offender to not do it again.

(ii) Incapacitation: (Isolation) remove people from society to prevent them from acting out criminal tendencies.

· General Incapacitation:  everyone convicted of same crime is given same sentence.

· Selective Incapacitation:  individual isolation sentence.

(iii) Reform:  (Rehabilitation)

(c) Note:  None of the Utilitarian Theories are concerned with the individual blameworthiness; None sends a moral value statement to the offender!

(2) RETRIBUTION:  Backward-Looking; Punishment is justified because people deserved it; Imposes a moral obligation to punish bad conduct and to not punish when conduct is not blameworthy.

(a) Immanuel Kant:
(i) “Just desserts”

(ii) If someone is found guilty of a crime and punishable, punishment should be given for the morality of society.  (i.e. island example-before everyone leaves the island, must still kill the last murderer for the morality of the island; otherwise all would be considered part of the murder.)

(iii) Utilitarian theories are WRONG b/c they use people as a means to an end.  (i.e. punish drug possession to deter others; doesn’t look at what indiv. did; instead punish in order to help society.)

(b) Dressler:  Two Kinds of Retributivism:

(i) Negative Retributivism: “Just desserts” is a necessary condition of punishment; Innocent must never be punished.

· Joshua Dressler:  against positive retributivism; says it’s nothing more than revenge.

(ii) Positive Retributivism:  Not only must innocent never be punished, but guilty MUST be punished.  Two kinds:

· Assaultive:  HATE the criminal.

· James F. Stephen:  Should hate the criminal.  If the govt. doesn’t provide a means to punish criminals, then individual will provide individual retribution, so deters private vengeance. (last part sounds utilitarian b/c sacrificing someone in order to deter others.)

· Protective:  Society has a right to punish wrongdoers just as much as criminals have a right to be punished.

· Herbert Morris:  Society of benefits & burdens; everyone has these rights, so if someone takes another’s benefits, then they have to gain a burden to even things out.  This system allows us to be our own individual without fear of interference.

(c) Other retributive views:

(i) Jeffrie G. Murphy:  Resentment (or hatred) is a good thing that is tied to a person’s self-respect; the resentment preserves the self-respect, so is a good thing.  Justifies hatred b/c victim has the right of that response.

(ii) Jean Hampton:  Punishment is the defeat of the wrongdoer at the hands of the victim to elevate the value of the victim back to a status above the assailant.  Punishment should be something equal to what assailant did so victim can master the assailant and make score equal.

Regina v. Dudley and Stephens (Queen’s Bench Division, 1884)

Three men and a teenager were stranded on a boat in the middle of nowhere.  Dudley and Stephens decide to kill Parker, the teenager, in order to have food to survive.

Holding:  Affirm the guilty verdict of both Dudley and Stephens.  An innocent person may not be killed in order to save the life of another.  Their desperate condition did not legally justify the murder of the weakest, youngest, and most unresisting member for the relief of the others.

*Impt. case in order to determine why we punish someone?  Was it b/c of retribution (an eye for an eye) or deterrence of others?

*Punishment most likely for retributive purposes b/c D’s were morally wrong to kill Parker, but it could have been deterrence b/c initial sentence was for death.

2. How Much Punishment Should Be Imposed

People v. Superior Court (Calif. Court of Appeals, 2nd Dis. 1992)

D shot a girl after an altercation in which D accused the girl of shoplifting.  D was convicted of voluntary manslaughter and sentenced to 10 yrs. but then judge reduced to probation only.

Holding:  In deciding to give D probation, judge looked at many factors, both retributive and utilitarian, to determine what punishment should be given.  In the end for utilitarian reasons, it seems to me that he chooses to give her probation b/c utilitarian reasons would not justify her being sent to jail.  D is not a danger to society, wouldn’t need to encourage D to lead a law abiding life, and no need to isolate her so she won’t commit other crimes.

United States v. Jackson (U.S. Court of Appeals, 1987)

Holding:  Sentencing D for life is appropriate under the statute b/c he’s a repeat offender, so punishment can be severe for career criminals.  (General Deterrence)  

Dissent:  Should just lock up D until he’s too old to commit robbery anymore. (Specific Deterrence)

B. What to Punish?

1. Supreme Court says states can punish any conduct that they believe is dangerous or immoral (unless it’s protected by the Constitution).

Bowers v. Hardwick (1986)

Holding:  Supreme Court affirmed the Georgia statute that punishes consensual homosexual sex.  Still upheld today.  

*Punishment is based on the morals of Georgia.

2. Drug debate:

a) Kurt L. Schmoke-Argues for Decriminalization of Drugs

(1) Believes Reform is a better justification; treat addicts as patients, not criminals.  Deterrence doesn’t work and they are not morally blameworthy.

(2) Drugs are a public health issue; bad public policy to punish people for using drugs.

(3) Illegality has not worked:

(a) Increased prices

(b) Purer or concentrated drugs-more dangerous

(c) Revert to crime to support habit

(d) Not everyone can receive treatment

(4) Elimination of the illegal market

(5) Legality of alcohol and tobacco sends an inconsistent message.

b) John C. Lawn: Keep drugs illegal.

(1) Drugs are illegal b/c they’re bad.

(2) Greater availability results in greater use and abuse.

(3) British experience: not a success and increase in addiction.

(4) As no one advocates complete legalization for all ages, there would still be a black market.

(5) Deterrence is the justification.

(6) Black market doesn’t create violence; people on drugs do, so we have to deter them from using drugs by keeping it criminal.

C. Model Penal Code Approach:

1. Purposes of the provisions governing the sentencing and treatment of offenders:

a) to prevent the commission of offenses (Deterrence);

b) to promote the correction and rehabilitation of offenders (Reform);

c) to safeguard offenders against excessive, disproportionate or arbitrary punishment (Proportionality);

d) to give fair warning of the nature of the sentences that may be imposed on conviction of an offense (Legality);

e) to differentiate among offenders with a view to a just individualization in their treatment (Retribution);

f) to coordinate powers of courts, administration and agencies;

g) to advance use of scientific methods;

h) to integrate responsibility for the administration in a single agency.

III. Elements of Just Punishment:  Need both an Actus Reus and a Mens Rea before the govt. can convict you of a crime.
A. Actus Reus: Introduction

1. Definition:  Physical or external part of the crime; Contains three ingredients of crime:  voluntary act (or failure to perform a voluntary act that one has a legal duty to perform), social harm and the causal link of the two; “doing aspect of crime”.  We don’t punish thoughts!
a) Result Crime:  Offense seeks to punish or prevent a harmful result; result is one of the elements of the crime.  (i.e. murder, damage to property)

b) Conduct Crime: Offenses seeks to punish the conduct of an individual; result of crime does not matter.  (i.e. driving while intoxicated, rape)

c) Attendant Circumstance:  a condition that must be present in conjunction with the prohibited conduct or result, in order to constitute the crime.  (i.e. “it is an offense to drive an automobile (conduct) in an intoxicated condition (attendant circumstance)).

2. Voluntary Act:

a) A voluntary act involves the use of the human mind; an involuntary act involves the use of the human brain, without the aid of the mind.  In a voluntary act, a personal, human agency is involved in causing the bodily contact.
b) Martin is an example of how a voluntary act is required in a jurisdiction:
Martin v. State (Alabama Court of Appeals, 1944)

D was convicted of being drunk on a public highway; He was drinking at home and then forced to go to the highway by an officer.

Holding:  Reverse the conviction.  A voluntary appearance on the highway is presupposed.

(1) Breakdown of how MPC, Common Law and Alabama Ct. view this case:
(a) Two Elements of the Actus Reas of the Crime:
(i) Appear in Public Place;
(ii) Manifest a Drunken Condition.
Common Law
MPC
Alabama

· Similar to MPC
· Only 1 act must be voluntary
· §2.01. Requirement of Voluntary Act; Omission as Basis of Liability; Possession as an Act:  (1) A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act which he is physically capable.
· In the statute regarding public drunkenness, a voluntary act is presupposed.

· All elements of the actus reas must be voluntary.

· Martin would be guilty for same reasons as MPC.
· Martin would be guilty under MPC:  His act included a voluntary act-the voluntary act of drinking.
· Martin is not guilty b/c he was forced to go to the highway.

3. Involuntary acts are not punished.

a) Utter is an example of what is an involuntary act:

State v. Utter (Court of Appeals of Washington, 1971)

D had been drinking all day and then kills his son.  D is convicted of manslaughter.  D says that the death was a result of a conditioned response on his part.

Holding:  Affirms the conviction.  Although an act of unconsciousness/lack of will can be used as a defense, D had no evidence to support his theory of conditioned response.

(1) Breakdown of how MPC, Common Law and Washington Ct. view this case:
Common Law
MPC
Washington


· §2.01. (2) The following are not voluntary acts within the meaning of this Section:

a) a reflex or convulsion;

b) a bodily movement during unconsciousness or sleep;

c) conduct during hypnosis or resulting from hypnotic suggestion;

d) a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual
· Homicide in WA is the killing of a human being by the act of another.

· Rule:  An act involves the exercise of the will; if a person is unconscious at the time he commits an act which would otherwise be criminal, then he is not responsible for the crime.

· Exception to Unconsciousness as a Defense:  when it’s voluntarily induced by drugs or alcohol.


· If Utter could prove his conditioned response theory, Utter would not be guilty b/c his act was not voluntary; his act would fall under the reflex category.
· If Utter could prove his conditioned response theory, Utter would not be guilty b/c his act did not involve his will.

(2) If you were to punish an involuntary act, the best justification would be:
(a) Utilitarian (Reform/Incapacitation) b/c an utilitarian’s overall goal is to protect society from dangerous people, so why not lock up an involuntary action that causes harm.
(b) An utilitarian argument against punishing involuntary acts would be that the law cannot deter involuntary movement.  However, a threat of punishment could deter a person to adjust her behavior.  (i.e. take medication or don’t drive if she has seizures)
(c) A retributivist argument for not punishing is an involuntary act would not be morally blameworthy.
B. Actus Reus: Omissions

1. Beardsley is an example of an omission of an act:

People v. Beardsley (Supreme Court of Michigan, 1907)

Beardsley is having an affair with Blanche Burns.  Blanche passes out and instead of helping her, Beardsley moves her to his neighbor’s apartment; Blanche ends up dead.

Holding:  Reverse conviction for manslaughter.  Beardsley had no legal duty to Blanche to help her.  He may have had a moral duty but that’s all, and we don’t punish moral obligations.

Common Law
MPC
Michigan


· §2.01. (3) Liability for the commission of an offense may not be based on an omission unaccompanied by action unless:

a) the omission is expressly made sufficient by the law defining the offense; or

b) a duty to perform the omitted act is otherwise imposed by the law. 
· Must have a legal duty before liability can be imposed for an omission.


· Beardsley had no legal duty to help Blanche; therefore not guilty.
· Beardsley had no legal duty to help Blanche; therefore not guilty.

2. In Jones v. United States, 4 situations in which failure to act may constitute a breach of a legal duty: (Dressler adds a 5th situation) Used by most jurisdictions
a) A statute imposes a duty;

b) One stands in a certain status relationship to another;

c) One has assumed a contractual duty to care for another;

d) One has voluntarily assumed the care of another and so secluded the helpless person as to prevent others from rendering aid;

e) A person creates a risk of harm to another.

3. Distinguishing acts from omissions: Barber
Barber v. Superior Court (California Court of Appeals, 1983)

Decedent was taken off of respirator and life-sustaining equipment and had IV tubes removed from him when his prognosis for recovery was very poor.  State charges the doctors involved with murder.

Holding:  Removal of equipment is an omission rather than an affirmative act.  Doctors have a legal duty to patient, but they have no duty to continue treatment, once it has proved to be ineffective.  So D’s omission is not an unlawful failure to perform a legal duty.

a) Bottom line from Barber is that the doctors were not murderers.

4. Policy arguments against punishing omissions:

a) Slippery Slope-Where do you draw the line?

b) Laissez Faire-Not the govt’s responsibility to make people be nice.

c) Vagueness-How do you know when or how to intervene?

d) Prioritizing Resources-Limited resources, so use against the bad and not the insensitive.

5. Misprision of a felony:

a) Common Law:  Failure to disclose information about a felony to proper authorities is punishable.

b) Modern Law:  Active concealment, not just simple nondisclosure, of information about a felony to proper authorities is punishable.

C. Mens Rea: Introduction

1. Definition:  guilty or wrongful purpose; evil-meaning mind; the particular mental state provided for in the definition of an offense.

2. Regina v. Cunningham is a very famous case dealing with the intricacies of proving Mens Rea:

Regina v. Cunningham (Court of Criminal Appeal, 1957)
D stole the gas meter from decedent’s basement and in so doing, caused gas to seep into the house and poison decedent in her sleep.

Holding:  Trial court erred in charging the jury with the definition of malice as “wickedness.” (Common-law definition)  Malice must be proven as (i) an actual intention to do the particular kind of harm that in fact was done, or (ii) recklessness as to whether such harm should occur or not.  Therefore, the conviction must be overturned.

3. Conley shows issues in proving culpability:

People v. Conley (Illinois Appellate Court, 1989)

D injured permanently another student in a fight by hitting him in the face with a wine bottle.

Holding:  According to statute, must be “intentionally or knowingly”, so govt. must prove that D either had a “conscious objective” to achieve the harm defined, or that the D was “consciously aware” that the harm defined was “practically certain to be caused by his conduct.”  By using definitions, statutes, and inferring intent from surrounding circumstances, offender’s words, weapon used and force of the blow, a jury could reasonably infer that D had intent to cause permanent disability.

4. Two types of intent: (Very difficult to distinguish b/n the two.) These distinctions are not recognized by the MPC.
a) General Intent:  No particular mental state is set out in the definition of the crime; at common law, enough to prove that the defendant committed the proscribed acts in a manner that demonstrated his bad character, malevolence, or immorality (blameworthy state of mind).

b) Specific Intent:  A particular mental state is set out expressly in the definition of the crime.

(1) In order for a crime to be specific intent, must have one of the following in the definition of the crime:

(a) Must prove an intention by the actor to commit some future act, separate from the actus reus of the offense.  (i.e.  “assault with the intent to rape.”)

(b) May require proof of a special motive or purpose for committing the actus reus.  (i.e. “offensive contact upon another with the intent to cause humiliation.”)

(c) Require proof of the actor’s awareness of an attendant circumstance.  (i.e. “the intentional sale of obscene literature to a person known to be under the age of 18 years.”)

c) At common law, most crimes were general intent.  (Exceptions: murder, larceny, burglary)  In modern law, most crimes are specific intent-expressly include a specific mental-state element.

5. Model Penal Code Approach:  §2.02 (1) Except as provided in Section 2.05, a person is not guilty of an offense unless he acted purposely, knowingly, recklessly or negligently, as the law may require, with respect to each material element of the offense.  (D must commit the actus reas of the offense, indeed, each ingredient of the offense, with a culpable state of mind, as defined in the specific statute) (2) Kinds of Culpability Defined:
a) Purpose:  A person acts purposely with respect to a material element of an offense when:  Desire to Cause the Result  (i.e. “want the person to die”)
(1) if the element involves the nature of his conduct or a result thereof, it is his conscious object to engage in conduct of that nature or to cause such a result; and 

(2) if the element involves the attendant circumstances, he is aware of the existence of such circumstances or he believes or hopes that they exist.

b) Knowingly:  A person acts knowingly with respect to a material element of an offense when:  Aware Conduct Will Likely Cause Result   (i.e. “you know that person may die, but it may not be your purpose.”)
(1) if the element involves the nature of his conduct or the attendant circumstances, he is aware that his conduct is of that nature or that such circumstances exist; and

(2) if the element involves a result of his conduct, he is aware that it is practically certain that his conduct will cause such a result.

c) Recklessly:  A person acts recklessly with respect to a material element of an offense when he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct.  The risk must be of such a nature and degree that, considering the nature and purpose of the actor’s conduct and the circumstances know to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation.  Aware of a Substantial and Unjustifiable Risk and Disregards It
d) Negligently:  A person acts negligently with respect to a material element of an offense when he should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct.  The risk must be of such nature and degree that the actor’s failure to perceive it, considering the nature and purpose of his conduct and the circumstances known to him, involves a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation.  Should Have Been Aware of Substantial and Unjustifiable Risk
e) (a)-(c) above have an element of knowledge to it.

f) MPC’s “purposely” and “knowingly” is the equivalent of Common Law’s “intent”, while the difference between “recklessly” and “negligently” conform to Common Law’s definition of those terms.

g) If the level of culpability is not prescribed by law, such element is established if a person acts purposely, knowingly, or recklessly.  (Common Law Position)  §2.02(3)
h) If the law does not distinguish which material element the level of culpability applies to, then it applies to all material elements of an offense. §2.02(4)  

(1) i.e. if the mens rea term is placed in the middle of the statute right before a material element, then it would appear that the mens rea was only to define that material element.  §2.02(3) would then apply to the rest of the elements.

i) You can always satisfy a given level of culpability if you satisfy a level higher than it.  (i.e. if recklessness is the culpability, if you prove purposely or knowingly, then that’s good too.) §2.02(5)
j) Requirement of knowledge of a fact satisfied by awareness of high probability unless he actually believes that fact does not exist.  §2.02(7)  (to deal with problem of willful blindness)

k) “Willful” is satisfied by “knowingly.”  §2.02(8)
l) When the grade or degree of an offense depends on whether the offense is committed purposely, knowingly, recklessly or negligently, its grade or degree shall be the lowest for which the determinative kind of culpability is established with respect to any material element of the offense.  §2.02(10)
m) Nations is an example of how the culpability, “knowingly”, must apply to all elements:

State v. Nations (Missouri Court of Appeals, 1984)

D is convicted with “knowingly” endangering the welfare of a child less than 17 years old.

Holding:  Reverse conviction b/c state did not prove that she “knowingly” knew the child was under 17 years old.  State only proved that she “recklessly” acted.

(1) Nations is different from MPC b/c the proposed expanded definition of “knowingly” in the MPC encompasses “willful blindness of a fact.”  §2.02(7)    (D deliberately closed her eyes to what otherwise would have been obvious to her).  Missouri’s statute does not.  Under MPC, D would have been guilty.

D. Mens Rea: Strict Liability Crimes  (No Need to Prove Mens Rea):

a) Two Main Ones:

(1) Public Welfare Offenses: (defined in United States v. Cordoba-Hincapie)

(a) If penalty for crime is light, involving a relatively small fine and does not include imprisonment, then fits this category.

(b) i.e.  minor violations of liquor laws, pure food laws, traffic violations…

(c) MPC §2.05 (1):  The requirements of culpability prescribed by Sections 2.01 and 2.02 do not apply to: (a) offenses which constitute violations, unless the requirement involved is included in the definition of the offense or the Court determines that its application is consistent with effective enforcement of the law defining the offense; or (b) offenses defined by statutes other than the Code, insofar as a legislative purpose to impose absolute liability for such offenses or with respect to any material element thereof plainly appears.

(2) Statutory Rape

b) *Impt.-If there is no mens rea to negate, then there is no basis for exculpation on the basis of mistake or ignorance of fact or law.
c) Is Strict Liability Fair?  The following two cases explore that:

Staples v. United States (Supreme Court of the U.S., 1994)
D was convicted of possessing a machine gun that is not properly registered.  Govt. argues that D’s offense was a public welfare offense, so strict liability.

Holding:  Reverse conviction.  Just b/c there is no culpability laid out in the statute does not mean that there is no mens rea.  Following the common law, the govt. must prove the intent of D first.

Dissent:  This is a public welfare offense, so should stick with strict liability.

Garnett v. State (Ct. of Appeals, MD, 1993)
Govt. has to prove (1) vaginal intercourse and (2) other person is under 14 and offending person is 4 years older; D is a 20 year old retarded man who is convicted of statutory rape with a 13 year old; D believes that girl is 16.

Holding:  Affirm conviction.  Statutory rape is a strictly liable, so need no mens rea.

d) Breakdown of How MPC would find the above cases:


State v. Nations
Staples v. United States
Garnett v. State

Jurisdiction
Missouri:  D was not guilty b/c “willful blindness of fact” is not a part of “knowingly” in the statute, so D only acted recklessly
Supreme Court:  No culpability in statute does not mean that there is no Mens Rea.  Must show that D had intent before D can be found guilty.
Maryland:  Statutory rape is a strictly liable crime, so mistake is not allowed.

MPC
D’s “willful blindness of fact” is included in “knowingly”, so D would be guilty.
No culpability in statute means that D must have acted purposely, knowingly or recklessly before D can be held liable.
Statutory rape is not considered a strict liability crime, so would have to prove intent.  Mistake in age would be allowed.

Common Law

Same as MPC


E. Mens Rea: Mistakes

1. Model Penal Code Approach:
a) 2.04 (1):  Ignorance or mistake as to a matter of fact/law is a defense if:

(1) It negates the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense; or

(2) The law provides that the state of mind established by such ignorance or mistake constitutes a defense.

(a) Mistake of law means that it can be a defense when it concerns a mistake or ignorance of a civil law in a criminal proceeding.

(b) Mistakes do not have to be rxable or unrxable.

b) §2.04 (2):  Defense is not available if the defendant would be guilty of another offense had the situation been as he supposed.  The mistake would then reduce the grade and degree of the offense of which he may be convicted to those of the offense of which he would be guilty had the situation been as he supposed.

c) §2.04(3):  Mistake of law is a defense if D believed his conduct did not legally constitute an offense if:

(1) the statute or other enactment defining the offense is not known to the actor and has not been published or otherwise reasonably made available prior to the conduct alleged; or

(2) he acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous, contained in (i) a statute or other enactment, (ii) a judicial decision, opinion or judgment; (iii) an administrative order or grant of permission; or (iv) an official interpretation of the public officer or body charged by law with responsibility for the interpretation, administration or enforcement of the law defining the offense.

2. Two Kinds of Mistakes:

a) Mistake of Fact:  Navarro and Regina v. Morgan are examples.

People v. Navarro (Appellate Division, Los Angeles, 1979)

D was convicted of petty theft for stealing 4 wooden beams from a construction site.  D says that he did not know and wants the instructions to say that a “Good Faith Belief” was enough for a defense.

Holding:  In a specific intent crime, which is what petty theft is, there only needs to be an honest mistake of fact or law in order for there to be a defense to negate the required mental element of the crime.  There is no need to have “reasonableness” also.  However, if it was a general intent crime, then you need both “good faith” and “reasonableness.”

Regina v. Morgan (House of Lords, 1976)

D’s wanted to use an honest mistake of fact as a defense on their convictions for rape.

Holding:  An honest but unreasonable belief of mistake in consent is a defense b/c it negates the intent of the crime.

b) Mistake (or Ignorance) of Law:  Marrero is an example.

People v. Marrero (Court of Appeals of N.Y., 1987)

D was convicted of unlawful possession of an unlicensed automatic pistol.  D’s argument is that he misinterpreted the N.Y. Penal Law re: peace officers being exempt from the firearm possession statute.

Holding:  Mistake of law is not a defense in this jurisdiction.  D is not allowed to interpret the statute and his mistake would only be allowed if afterwards the statute that he relied on was found to be wrong.  (Relied on MPC for the last part)

c) Breakdown of how MPC would find the above cases:


People v. Navarro
Regina v. Morgan
People v. Marrero

Jurisdiction
California:  In specific intent crimes, an honest mistake of fact, regardless whether reasonable or unreasonable, is a defense to the crime.  In general intent crimes, the mistake has to be reasonable.
House of Lords:  An honest yet unreasonable mistake in consent is a defense to rape.
New York:  Mistake of law is not a defense.  Follows MPC in the guidelines to determine when it is/or isn’t.

MPC
A mistake of fact is a defense if it negates the intent necessary for the crime.  (Doesn’t have to be rxable or unrxable.)

Men would not be guilty b/c mistake does not have to be rxable.

A mistake of law would only be a defense if criteria listed in E(1)(c) is met.  In this case, D would still be guilty.

Common Law
A mistake of fact is allowed as a defense for specific intent crimes.  If the crime is a general intent, then the mistake has to be reasonable.
Men would be guilty b/c a mistake of fact for a general intent crime must be rxable.
Mistake of law is not allowed as a defense.

F. Proportionality of Punishment

1. Definition:  constitutional limit on punishment; 8th Amendment prevents cruel and unusual punishment; in 1910, Supreme Court also prevents all punishment which by their excessive length or severity are greatly disproportionate to the offence charged.

2. Theories regarding Proportionality:

a) Retribution:  Immanuel Kant:  “Eye for an eye”; the undeserved evil which any one commits on another is to be regarded as perpetrated on himself.  Justify punishment on the ground that a crime has been committed.

b) Utilitarian:  Jeremy Bentham:  Utilitarians believe in happiness, so they don’t like to punish.  Utilitarians believe that criminals are rational people and will think through their actions.  So if you must punish, should follow the following rules: (Cost-benefits analysis)

(1) The value of the punishment must not be less in any case than what is sufficient to outweigh that of the profit of the offence.

(2) The greater the mischief of the offence, the greater is the expense which it may be worth while to be at, in the way of punishment.

(3) Where two offences come in competition, the punishment for the greater offence must be sufficient to induce a man to prefer the less.

(4) The punishment should be adjusted in such manner to each particular offence, that for every part of the mischief there may be a motive to restrain the offender from giving birth to it.

(5) The punishment ought in no case to be more than what is necessary to bring it into conformity with the rules here given.

3. Example of Proportionality for a Death Penalty in a Rape Case:

Coker v. Georgia (Supreme Court of the U.S., 1977)

D was serving various sentences for murder, rape, kidnapping and aggravated assault, when he escaped and raped Mrs. Carver.

Holding:  Death is excessive punishment for rape.  Rape victims are diff. from homicide victims.  Rape injury is not as severe as murder, rape victim lives while murder victim does not.  Ultimate punishment is death and that should only be allowed for ultimate crime.  (Retribution View)

a) To explain Coker in Utilitarian View:

(1) Induce a man to do lesser evil of 2, so you should punish the greater offense (murder) more severely so to induce criminal to do the lesser offense. (rape)

(2) A Utilitarian argument for death would be that incapacitation did not work for Coker and he is a very dangerous man.  On specific deterrence principles, death might be proportional for his conduct.

4. Article (“Rape”) from Jayne Cortez:  Victim’s view that death penalty is proportional to the crime of rape.

5. Proportionality Theory for Terms of Imprisonment (Not clear):  Harmelin
Harmelin v. Michigan (Supreme Court of the U.S., 1991)

D is sentenced to life in prison for possession of 672 grams of cocaine with intent to distribute.

Holding:  Constitutional Analysis:  8th Amendment does not prohibit excessive punishment, only cruel and unusual punishment (has nothing to do with proportionality).  Policy Analysis:  Not the court’s job to determine what is excessive/proportional, it’s the legislature’s job.  If a judge tries to decide, then he is substituting his opinion for that of the entire legislature.

a) Kennedy in concurring opinion:  4 Principles of Proportionality:

(1) Legislatures should decide sentences, not courts.

(2) 8th Amendment does not specify which justification of punishment to use when determining sentence, so a sentence could be different depending on which justification is used.

(3) Federal structure allows each state to decide its own sentencing guidelines.

(4) Proportionality review should be based on objective factors.

b) Dissent (White):  Although drugs are a serious societal problem, mere possession of drugs does not warrant a mandatory life sentence.

G. Legality

1. Definition:  A person may not be punished unless her conduct was defined as criminal before she acted.  “Nulla poena sine lege”: no crime without (pre-existent) law, no punishment without (pre-existent) law.

2. Constitutional Foundation of Legality:

a) Constitution prohibits Bill of Attainder (law that allows a person to be found guilty without a trial) and Ex Post Facto Laws (allows punishment to increase after crime is done or allows act to be prosecuted as criminal after it is committed even though it wasn’t criminal at time of action.)

b)  Due Process Clause (14th Amendment) for the D.

3. Example of when D was convicted despite no statute: Mochan
Commonwealth v. Mochan (Superior Ct. of PA, 1956)

D called victim’s house and spoke crudely to her with a filthy mouth.

Holding:  D caused harm to public morality by his conduct, so under common law, this can be a misdemeanor.

Dissent:  WRONG, ct. made up something that wasn’t a crime before.  Not up to cts. to make laws.

4. Example of how Legality affected an outcome:  Keeler
Keeler v. Superior Court (Supreme Court of Calif., 1970)

D knees his 8 mos. 4 wks. pregnant wife in the stomach and kills her baby by fracturing the baby’s skull.

Holding:  At common law, a baby must be born alive before killing the baby can be considered murder.  Therefore convicting Keeler with murder would deny him his due process of fair warning, since the law says that baby must be alive before murder can occur.  Courts can’t change laws as they see fit.

Dissent:  Should use modern medical technology to determine the beginning of life instead of common law methods; in addition, murder is already an offense so why would judge be making up one.

a) Big issue underlying Keeler is the Abortion issue and whether to legalize or not.

5. Purpose: 

a) Prevents the govt. form punishing its enemies by enacting vindictive, after-the-fact criminal statutes.

b) Legislative enactments give fair warning of their effect and permit individuals to rely on their meaning until explicitly changed.  (Retributive and Deterrence Reasons)

6. Three Corollaries to the Legality Principle:

a) Statutory Clarity:  Criminal statutes should be understandable to reasonable law-abiding people;

b) Avoiding Undue Discretion in Law Enforcement:  Criminal statutes should be crafted so as not to delegate basic policy matters to policemen, judges and juries for resolution on an ad hoc and subjective basis;

c) Strict Construction of Statutes (Rule of Lenity):  Judicial interpretation of ambiguous statutes should be biased in favor of the accused. (Most American States including the MPC have abolished this rule.)

7. Two examples of Statutory Clarity: In re Banks & Papachristou
In re Banks (Supreme Court of N.C., 1978)

Holding:  The “Peeping Tom” statute is not too vague or broad b/c the common law has helped to evolve “Peeping Tom” from concepts of nuisance and eavesdropping and statutory history has defined both “peep” and “secretly.”  Therefore statute was narrow enough to be Constitutional.

Papachristou v. City of Jacksonville (Supreme Court of U.S., 1972)

Holding:  Jacksonville’s vagrancy law is unconstitutional because it denies fair notice and sets it up so police can use their discretion to arbitrarily and discriminatorily arrest individuals.  Ordinance was “void for vagueness.”

IV. Rape

A. Introduction

1. Common Law Definition:  “carnal knowledge of a woman forcibly and against her will.”

a) At common law, rape was considered a property crime.  Two types:

(1) Virgin Daughters

(2) Adult Wives.

b) Injury was injury to property owner.

c) At common law, a husband who forced his wife to engage in sexual intercourse with him was not guilty of rape.  Marital Exemption
d) Gender-specific-legally only males can commit the offense and only females are the victims.

e) Common law rape is a general intent offense.

2. Modern Definition of Rape:  (varies with jurisdiction but typically)

a) Rape is defined as sexual intercourse achieved “forcibly”, “against the will” of the female, or “without her consent.”

b) Usually gender-specific:  Only males are legally capable of perpetrating the offense and only females are victims of the crime.

3. MPC Differences from Common Law:  

a) Term “sexual intercourse” is defined broadly to include genital, oral, and anal sexual penetration by the male of the female.

b) Rape is defined in terms of the male’s acts of aggression or overreaching, rather than in the negative terms of the female’s lack of consent.  Code doesn’t require proof of resistance by the victim, although may sometimes be required to convince the jury that the sexual act was compelled.

c) Definition of rape is broader. (can be from threat to a third party or threat to kidnap victim)

4. Rape is considered a violent crime, but some aspects of the crime affects the public attitudes regarding the seriousness of the crime:

a) “Blaming the victim”:  victim was partly responsible for her own fate; look at character and behavior of the victim to say that rape was not that serious.

b) “Victim’s relationship to the Rapist”:  acquaintance rape is considered much less serious than stranger rape.

5. Theories regarding rape:

a) David Bryden & Sonja Lengnick:

(1) Single most important reason why rape is not punished is b/c of the failure of victim to report the crime to the police or their later refusal to cooperate as a witness.  Prosecutors decide whether to prosecute or not depending on the likelihood of obtaining a conviction.

b) Susan Estrich:

(1) Male standard defines a crime committed against women, so the standard used is to judge men and the conduct of women victims.  VERY SEXIST

c) Racism in Rape Law:

(1) Scottsboro Boys:  9 black boys convicted of raping 2 white women; one woman even admits later that none of them touched her.

d) Roundtree, Judge Schwelb:

(1) Try to address past wrongs of putting a rape victim on trial herself but must still have fair trial for the D.

B. Actus Reus

1. Most difficult issue in rape is Actus Reus:

a) What do you have to do to be convicted of rape?

2. Common Law Rule:  The female did not consent to the intercourse and that the sexual act was “by force” or “against her will.”  That is, where there is lack of consent, but no showing of force, a forcible rape conviction is not appropriate.  Must show female’s resistance.

3. Case Examples of common law rule in use:

Rusk v. State (Court of Special Appeals of Maryland, 1979)

Victim drove D home from a bar; D takes keys from victim at his house and then victim goes upstairs with him; victim said that she was scared and did not know where to go; D leaves victim to go to the bathroom and she does not leave or call the police; D and victim then move to bed; victim said that she was afraid and asked D if he was going to kill her if she didn’t do what he wanted; victim began to cry and then D lightly choked her; then victim said “if I do what you want, will you let me go”; they then had sex; victim said that as she sat in her car afterwards, she thought about what would have happened if she hadn’t done what he wanted, so she told the police.

Holding:  Reverse Conviction.  Evidence must show that victim resisted and her resistance was overcome by force or that she was prevented from resisting by threats to her safety (Hazel); victim was not threatened nor did she resist.

Dissent:  Focus is on victim instead of D when you say that victim must have actively resisted the attack.  Victim verbally resisted but that wasn’t enough.

a) State v. Rusk reversed the judgment of the Court of Special Appeals.

State v. Rusk (Court of Appeals, Maryland, 1981)

Holding:  Reverse Court of Special Appeals.  The issue of victim’s reasonableness was an issue for the jury to decide.

Dissent:  Women must stand up and resist.  Need more than just verbal resistance.
b) Common Law Rule focused on the actions of the victim to see if she actively resisted.

(1) Resistance proves both force and lack of consent.

(2) Prob. with resistance:  Facilitates rape victims to be injured and some women react passively due to fear.

State v. Alston (Supreme Court of North Carolina, 1984)

D and victim had been in an abusive relationship.  D threatened victim that he would fix her face so her mother would know that he wasn’t playing; D and victim then went to D’s friend’s house; victim never cried out or try to run away when she was with the D; victim did say repeatedly that she wasn’t going to have sex with D; D had sex with her anyway, but she didn’t physically resist; she just cried.

Holding:  D’s threat had nothing to do with the act of intercourse.  Victim clearly did not consent, but besides that, there was no sign of force or threats to overcome the will of the victim to resist the sexual intercourse, so D cannot be guilty.

c) Susan Estrich’s comments re: above:  Women cry; that’s how they resist.

d) Vivian Berger’s view:  Overprotection of women enfeebles instead of empowers women; Alston’s “No” sounded more like “Do what you will” than an actual firm and clear rejection.

Commonwealth v. Berkowitz (Superior Court of PA, 1992)

V went to D’s room to visit his roommate; roommate wasn’t there, so V stayed and talked to D; D asked for a backrub, but V refused; D goes to V on the floor and straddles her and starts to kiss and fondle her; V says No; D then tries to put his penis in her mouth and she says NO; D then gets up and locks the door; D then puts V down on the bed while he undresses her; V did not physically resist, but kept saying No; D has sex with her and then ejaculates on her after 30 secs.; then D says “Wow, I guess we just got carried away.”; V replies “No, we didn’t get carried away, you got carried away”; V then reports the crime.

Holding:  Must have a forcible compulsion or threat of forcible compulsion.  Compulsion doesn’t have to be physical force; can be moral, psychological or intellectual force.  D did not restrain the V and V could have left at any time.  Although there was no consent, there was no evidence to show that force was used to induce the intercourse, so reverse the rape conviction.

4. Comparison of the above cases with MPC (MPC is not followed by many states):


Rusk v. State
State v. Alston
Commonwealth v. Berkowitz

Jurisdiction
Maryland:  A person is guilty of rape in the second degree if he (1) engages in vaginal intercourse with another person, (2) by force or threat of force, (3) against the will, and (4) without the consent of the other person.

Def. of Force:  Evidence must show that the victim resisted and her resistance was overcome by force or that she was prevented from resisting by threats to her safety. (Hazel)
N. Carolina:  Second degree rape involves vaginal intercourse with the victim both by force and against the victim’s will. 

Although there was no consent, there must have been evidence that D used force or threats to overcome the will of the victim to resist the sexual intercourse.
New York:  A person commits a felony of the first degree when he engages in sexual intercourse with another person not his spouse: (1) by forcible compulsion; (2) by threat of forcible compulsion that would prevent resistance by a person of reasonable resolution; (3) who is unconscious; or (4) who is so mentally deranged or deficient that such person is incapable of consent.  

Although there was no consent, there must be evidence that there was forcible compulsion or threat of forcible compulsion.

MPC §213
(1)  A man who has sexual intercourse with a female not his wife is guilty of rape if:

(a) he compels her to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone; or

(b) he has substantially impaired her power to appraise or control her conduct by administering or employing without her knowledge drugs, intoxicants or other means for the purpose of preventing resistance; or 

(c) the female is unconscious; or

(d) the female is less than 10 years old.

Rape is a felony of the second degree unless (i) in the course thereof the actor inflicts serious bodily injury upon anyone, or (ii) the victim was not a voluntary social companion of the actor upon the occasion of the crime and had not previously permitted him sexual liberties, in which cases the offense is a felony of the first degree.

Common Law
(1) Nonconsent and force are not synonymous;

(2)  In order to prove force, the female must physically (not merely verbally) resist the male, or the male must use or threaten force on the present occasion to an extent that would cause a reasonable female to fear grievous injury if she were to resist.

5. Departure from Common Law Resistance Requirement:

a) Many states still keep resistance requirement, but may modify.  Some have abandoned it.  

b) The definition of “Force” is also being looked at:

(1) M.T.S. is an example of “no consent” being enough for a forcible rape conviction; no need for force beyond penetration:

State of New Jersey in the Interest of M.T.S. (Supreme Court of New Jersey, 1992)

D and V lived in same house; V’s side is that she went to sleep and woke up to find D on top of her; She slapped him and he left right away; D’s side is that they were fooling around and then V decided to stop.  Court found that V consented to heavy petting and kissing but did not consent to sex.

Holding:  Sexual assault as the commission of sexual penetration with another person with the use of physical force or coercion.  N.J.’s reformed rape law concentrates on the D (D has burden to prove consent) now instead of looking at V’s actions, so the assault on the V’s body is enough to constitute force.  No more concentration on how much the victim resisted, so enough that there was penetration and the victim did not consent.  (Must be non-consensual penetration; otherwise every act of sex would be rape)  D was then guilty of sexual assault b/c victim did not consent.

(a) Policy implication of M.T.S.:  B/c permission to engage in sex must be affirmative and given freely either expressly or through actions, so “No means no & silence also means no.”

6. Deceptions:  Two Kinds:

a) Fraud in the Inducement:

(1) Definition:  Deceptively induces victim to have sex with him; victim knew that she was consenting to sexual intercourse.

(2) Is A Defense to Rape

(3) Boro v. Superior Court is an example of this fraud:

Boro v. Superior Court (California Court of Appeal, First District, 1985)

D falsely claimed to V that he was a doctor, that she had contracted a dangerous, perhaps fatal disease, and that the only way to treat the disease was through surgery or sexual intercourse with an anonymous donor injected with a serum; V agreed to the latter cure; D had sexual intercourse with V; D was charged with rape.

Holding:  Rape is an act of sexual intercourse accomplished with a person not the spouse of the perpetrator, under any of the following circumstances: …(4) where a person is at the time unconscious of the nature of the act, and this is known to the accused.  V clearly knew what she was doing and fraud in the inducement is a defense to rape in Calif.

(4) Exception to Rule:  Man who engages in sexual intercourse by deceiving a woman into believing that he is her husband.

(a) Most courts treat this as Fraud in the Factum, so no defense.  Some courts, though, said that wife knew that she was consenting to sex, so Fraud in the Inducement.

(5) Under MPC, Boro would not be guilty of rape.  Note:  if this was about property, under MPC §223.3(1), Boro would be guilty of theft by deception.  Stolen property cannot be stolen deceptively, but sex from a woman can.

b) Fraud in the Factum:

(1) Definition:  Deception causes a misunderstanding as to the fact itself, then there is no legally recognized consent.  As a result of fraud, female is unaware that she has consented to the act of sexual intercourse.  

(2) Is Not A Defense to Rape

7. Date Rape’s Other Victim: Katie Roiphe article:

a) Feminists created rape culture-feminists wanted to just talk about violence but sex is still part of it.

b) Reject rape culture b/c makes women look like victims and goes back to the 50’s and 60’s.

c) Feminists make women physically and intellectually inferior to men.

d) Feminist sex should be gentle, equal, tender and communicate respect; Roiphe believes sex can be aggressive, dominant, submissive, ambivalent, consuming desire.

e) How can we punish people for following the “real world paradigm” as opposed to the “ideal world paradigm” that feminists propose?

C. Mens Rea: Proving Rape

1. Rape is a general intent offense.

2. Common Law Rule:  A person is not guilty of rape if he entertained a genuine and reasonable belief that the female voluntarily consented to intercourse with him.  (Mistake of Fact Doctrine relating to General Intent offenses).  Same for MPC
 

3. England’s view:  The D’s honest but unreasonable mistake of fact is a defense, at least if he was not reckless in his belief.  Intent needed in Regina v. Morgan was purposely, knowingly, or recklessly.

4. Minority View:  A D’s reasonable mistake of fact regarding the female’s lack of consent is not a defense.  Commonwealth v. Sherry
Commonwealth v. Sherry (Supreme Judicial Court of Mass., 1982)

V went to house in Rockport either willingly or not with the 3 D’s; once there, V testified that the 3 D’s undress and had sex with her one at a time; V verbally protested but did nothing else; D’s testified that V consented to act.

Holding:  Trial judge properly instructed the jury, so his charge was adequate.  If D’s wanted to argue that they had an honest mistake of fact as to V’s consent, that’s not what they’re appealing on.  In addition, in Mass. up to that point, a reasonable mistake to the fact of consent as a defense to rape has not been decided.  Unreasonable mistake of fact is definitely not a defense in this juris.

a) Later decision in the court decided that a Reasonable Mistake of Fact as to Consent was also not a defense in Mass.  “No means no.”

b) Level of intent in Sherry was: negligently-D’s did not act as reasonable persons.

c) Sherry’s ultimate purpose was to punish for higher standard of care.

5. Rape Shield Laws:

a) Two Basic Principles to determine the admissibility of proffered evidence: Relevancy and Admissibility (2 separate questions):

(1) Federal Rule 401: Relevant evidence means evidence having any tendency to make the existence of any fact that is of consequences to the determination of the action more probable or less probable than it would be without the evidence.

(2) Federal Rule 403:  Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice.

b) Three classes of evidence regarding the complainant that D tries to proffered:

(1) her prior consensual sexual acts with the accused. Rule: always been admissible if D contends that female consented to sex with him on the present occasion.
(2) her prior consensual sexual acts with persons other than the accused;

(3) her reputation for lack of chastity.

c) (2) and (3) are covered by Rape Shield Laws.

d) Definition:  Deny a D in a rape case the opportunity, absent good cause to the contrary, to cross-examine the complainant, or to offer extrinsic evidence against the victim concerning her prior sexual conduct with others or her reputation for chastity.

e) Purpose:

(1) Prevents harassment of victim;

(2) Evidence generally has no bearing on present case;

(3) Keeps jury focused on this case;

(4) Victims will more likely report the incident and therefore promotes effective law enforcement.

f) Might impinge on a D’s 6th Amendment rights (right to a fair trial and right to cross examine witnesses and bring witnesses on his behalf), so when court decides to use, must weigh the interests of the rape-shield law against the D’s constitutional rights.

g) Impt. of Rape Shield Laws:  In most jurisdictions, you must have the intent to commit crime.  Mens rea can’t always be determined solely on rational thinking; based a lot of social policy and public policy.

h) Example of irrelevancy of evidence:   People v. Wilhelm
People v. Wilhelm (Michigan Court of Appeals, 1991)

D and V were both in a bar; not together.  D claimed that he observed victim expose her breasts to two men and allow one of them to fondle her breasts. D is convicted of 3rd degree criminal sexual conduct.

Holding:  In State v. Colbath, V directed sexually provocative behavior to D himself, then they left to D’s trailer and had sex; D’s girlfriend comes home and assaults the V.  V had left bar with several men that day.  The prior public behavior of V was very relevant to show that V had a motive to lie.  In this case, V’s actions were not directed at D and just b/c they were public doesn’t mean that they were relevant.  So V’s sexual conduct with a third party is irrelevant to whether she consented to intercourse with the D.

(1) The decision in State v. Colbath is rare.  In general, courts have ruled that “the probativeness of the D’s proffered evidence is so minuscule when weighed against the potential prejudice to the complaining witness that…the sixth amendment rights must bend to protect the innocent victims.

i) MPC is silent regarding Rape Shield Laws.

Homicide

D. Introduction:


Common Law
MPC §210

Degree of Criminal Homicide
Murder and manslaughter

*Initially C/L did not differentiate b/n the two.
§210.1  Murder, manslaughter, negligent homicide

Def. of Murder
· the unlawful killing of another human being with “malice aforethought”

· 4 state of minds for “malice aforethought”:

· Intent to Kill;

· Intent to Cause Grievous Bodily Harm;

· Depraved Heart Murder (extreme recklessness)

· Intent to Commit a Felony.


§210.2 (1) Except as provided in §210.3(1)(b), criminal homicide constitutes murder when:

· it is committed purposely or knowingly; or

· it is committed recklessly under circumstances manifesting extreme indifference to value of human life.  Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape.

Degree of Murder
1st Degree:  “Premeditated and deliberate”

2nd Degree:  all other murders.

(Why?  To confine the death penalty, which was then mandatory on conviction of any common law murder, to homicides judged particularly heinous.)
§210.2(2) Murder is a felony of the 1st Degree [but a person convicted of murder may be sentenced to death, as provided in §210.6]

Definition of Manslaughter
Homicide without “malice aforethought.”

Two Types in C/L: (no significance as to grading)

· Voluntary:  intentional homicide committed in the heat of passion upon adequate provocation

· Involuntary:  homicide resulting from an act that was regarded as unduly dangerous to life or limb or from an act that was otherwise unlawful
§210.3(1) Criminal homicide constitutes manslaughter when:

· (a) it is committed recklessly; or

· (b) a homicide which would otherwise be murder is committed under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse.  The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.

· §210.3(2) Manslaughter is a felony of the 2nd degree.

Definition of Negligent Homicide
N/A
§210.4(1) Criminal homicide constitutes negligent homicide when it is committed negligently.

(2) Negligent homicide is a felony of the 3rd degree.

1. Definition of death for a “Human Being” in medical terms:  Irreversible cessation of the entire brain’s functioning (not when breathing or heartbeat cease b/c these can be continued with artificial machines.)  Eulo
People v. Eulo (Court of Appeals of N.Y., 1984)

Each accused shot his victim in the head.  Victim was taken to the hospital in an unconscious state and placed on a respirator to enable breathing.  Later determination that the victim’s brain had irreversibly ceased to function and with the consent of next of kin, victim was declared dead.  Artificial respiration terminated and bodily organs removed for transplantation purposes.

Holding:  Affirm convictions.  Where victims are properly diagnosed as dead, no subsequent medical procedure constitutes a superseding cause of death relieving a defendant of liability.  However, if premature pronouncements of death were due to gross negligence or intentional wrongdoing of doctors, the intervening medical procedure would be such a superseding cause of death.

E. Intentional Killings

1. Degrees of Murder:  the Deliberation-Premeditation Formula for 1st Degree

a) Different jurisdictions have different meanings of premeditation:

State v. Schrader (Supreme Court of Appeals of W. Virginia, 1982)

D and victim start arguing in victim’s shop over the authenticity of a German sword.  During the argument, D stabs victim 51x with a hunting knife.  D claims that victim was pulling out a gun, but no gun was ever produced.

Holding:  Confirm conviction.  Trial court was right to say that if D had intent, no matter how long it’s existed, there’s premeditation for murder.  “Twinkling of an eye.”
People v. Morrin (Michigan Appeals Court, 1971)  Very different from Schrader
Holding:  Use the ordinary meaning of “premeditate” and “deliberate.”  To premeditate is to think about beforehand; to deliberate is to measure and evaluate the major facets of a choice or problem.  The amount of time needed is enough for a D to think about his actions once and then to think about it again.

*Not enough consistent jurisdictions to determine a majority/minority view for “twinkling of an eye” vs. “planning ahead” premeditation.

Midgett v. State (Supreme Court of Arkansas, 1987)

D had abused his son for a while before son’s death.  On the day of death, D punched his son in the stomach and back 4x.  Son died from injuries from the punches.  Son was also malnourished and under-developed.

Holding:  Modify the conviction of 1st degree murder to 2nd degree murder.  There is not substantial evidence to support the premeditation and deliberation required of 1st degree murder.  D didn’t intend to kill child; he intended to abuse child.

State v. Forrest (Supreme Court of N.C., 1987)

D admitted critically ill father to hospital.  2 days later, D shoots father in the head 4x and the walks out crying.  D says “I know the doctors couldn’t do it, but I could.  I promised my dad I wouldn’t let him suffer.”

Holding:  Affirm conviction.  There was plenty of evidence to show premeditation and deliberation.  Victim did nothing to provoke, was helpless in a hospital bed, and the gun had to be intentionally cocked each time that it was shot.  Best evidence was D’s comments after the shooting.


Schrader (W. Virginia)
Morrin (Michigan)
Midgett (Arkansas)
Forrest (N.C.)

Rule re: Amount of Premeditation and Deliberation Needed
As long as there’s intent to kill, that’s enough.

“Twinkling of an eye”
Think beforehand, measure and evaluate the major facets of a choice or problem
Where a person is accused of first-degree murder, it must be shown by substantial evidence that the killing was premeditated and deliberate.
Determine using circumstantial evidence:

· want of provocation on the part of the deceased

· conduct and statement of D before/after killing

· threats and declarations of D before/during the course of the occurrence giving rise to the death of the deceased

· ill-will or previous difficulty b/n the parties

· dealing of lethal blows after the deceased has been felled and rendered helpless

· evidence that the killing was done in a brutal manner

MPC Approach

Not sure what it would be.

Prob. would just be “negligent homicide” b/c D didn’t know of risk but should have known
Would be murder b/c only 1 degree of murder and only need “knowingly” or “purposely”

2. Manslaughter: “Heat of Passion” killings

a) At Common Law, Manslaughter was diff. from Murder b/c there was Adequate Provocation.  

(1) Words alone did not constitute adequate provocation.

(2) 2 Kinds of Adequate Provocation at Common Law:

(a) Exposed to threat of deadly force.

(b) Finding spouse in bed with another person.

3. Why punish “Heat of Passion” murders less?

a) Retributive v. Utilitarian

(1) Retribution:  D is less morally culpable, and victim is partially blameworthy.

(2) Specific Deterrence:  Doesn’t really work b/c if it’s not planned, we cannot deter something unplanned.

(3) General Deterrence:  You would punish more b/c maybe if punishment was death, then maybe deter others.

b) *Most jurisdictions punish “murder by provocation” less.
c) Justification v. Excuse

(1) Common Law: looks like it was Justified (society approves of conduct)

(a) Adequate provocation at common law all involved unlawful conduct, so the killing doesn’t look so socially undesirable.

(b) “invasion of husband’s property” so justified.

(c) Misdirected Retaliation Doctrine:  Can only kill the person who provoked you.  If it was excuse oriented, then could say that the killer was morally less blameworthy b/c his anger was understandable.

(2) Most legal scholars say that provocation comes from “excuse doctrine.” (focuses on actor, not the act.  The actor is not morally blameworthy.)

(a) Excuse Reasonings:

(i) No malice- concession to human weakness;

(ii) Involuntary nature of killing;

(iii) Heat of passion negates the “mens rea.”

4. Issue in Adequate Provocation Cases:

a) Does judge or jury decide the adequacy of the provocation?

(1) At common law, judge decided as a matter of law whether there was adequate provocation.

(2) Modern view of provocation:  Jury decides b/c it’s hard to categorize every fact into a set idea of adequate or inadequate.

b) Example of when Judge decided:  Girouard (Common Law Principles)
Girouard v. State (Court of Appeals of MD, 1991)

D overhead wife saying that she was going to leave him b/c D didn’t love her anymore.  When D confronted wife, D and wife started fighting and wife threw one insult after the next at him.  One insult was that she was going to get him kicked out of the army.  D ended up stabbing wife 19x and then tried to kill himself.  D didn’t succeed in killing himself, so he turned himself in.

Holding:  Affirm conviction of 2nd degree murder.  Wife’s words alone were not enough provocation.  Words can constitute adequate provocation if they are accompanied by conduct indicating a present intention and ability to cause the D bodily harm.

(1) Consequences of Girouard:

(a) Judge decided the adequacy question as a matter of law.  

(i) Why?

· Matter of Public Policy b/c otherwise every domestic fight could end up in death and then mere insults would be a defense of adequate provocation.

(b) Identified with traditional circumstances of adequate provocation:

(i) Assault/battery upon the D;

(ii) Mutual combat;

(iii) Death resulting from resistance of an illegal arrest;

(iv) Injury or serious abuse of a close relative of the D’s;

(v) Sudden discovery of spouse’s adultery.

(c) Rule of Provocation (Common Law)
(i) There must have been adequate provocation;

(ii) The killing must been in the heat of passion;

(iii) It must have been a sudden heat of passion-that is, the killing must have followed the provocation before there had been a reasonable opportunity for the passion to cool;

(iv) There must have been a real causal connection b/n the provocation, the passion, and the fatal act.

(d) Defining Adequate Provocation:

(i) Adequate provocation must be calculated to inflame the passion of a reasonable man and tend to cause him to act for the moment from passion rather than reason.

(e) Standard for Adequate Provocation:

(i) “Reasonable Man”- so can’t take into account the peculiar frailties of the mind of the D.

(f) “Cooling Off Time”:  Provocation defense is unavailable to D who kills the victim after he has a “reasonable opportunity for the passion to cool,” i.e., after a reasonable person in the D’s situation would have calmed down.

c) If jury decides, what standard should they use?  

(1) In Girouard, it was “reasonable man” st’d.  (Objective Standard)

(2) BUT, Who is the Reasonable Man?  Should D’s own personal physical or mental characteristics come into play?

Director of Public Prosecutions v. Camplin (House of Lords, 1978)

D, 15yrs. old, killed Pakistani man for sodomizing him and then laughing at him.  D’s attorney wanted the jury to look at the reasonableness of the boy’s action through the eyes of a reasonable boy at D’s age.

Holding:  No narrow categories of adequate provocation such as at Common Law.  In addition, Homicide Act allowed “words alone” to be adequate provocation.  The jury should decide if victim’s laughing at the D was enough provocation to provoke a reasonable boy of D’s age.

(a) Camplin is different from Common Law for 2 Reasons:

(i) Abolishes all previous rules of law as to what can or cannot amount to provocation and in particular, the rule of law that “words alone” was not enough.

(ii) Jury decides the question.

(b) Camplin allowed both an Objective Standard (“ordinary person of same age and sex as accused”) and Subjective Standard (sharing such of the accused characteristics as they think would affect the gravity of the provocation to him)

(c) New law in Camplin allows for the subjective standard in order to be Compassionate.

(d) Prob. with Subjective Standard:  Which characteristics do we allow in?

(3) Argument for Objective Standard:  Law should hold everyone to the same standard.

d) Model Penal Code Approach:  “Extreme Emotional Disturbance”

(1) Definition of Manslaughter: §210.3(1)(b)

(a) a homicide which would otherwise be murder is committed (1) under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse.  (2)  The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.

(i) (1) is the Objective Part of the Standard:  look to see if the EED was reasonable or excuseable;
(ii) (2) is the Subjective Part of the Standard.

(2) MPC tries to be Compassionate.  Under MPC, a reasonable person does not kill.

(3) Judge makes decision as to whether the characteristic is relevant as a matter of law and then Jury decides reasonableness.  (Diff. from Common Law)
(4) Standard of which characteristics to allow in:  Physical characteristics but not moral or idiosyncrasies.  Does not allow hereditary, intelligence or temperament.

(5) Use of “situation” in MPC is ambiguous so that it can cater to different situations.

(6) Example of a jurisdiction that followed MPC approach:  Casassa
People v. Casassa (Court of Appeals of N.Y., 1980)

D and victim had dated.  Victim broke it off with D.  After that, D often eavesdrop on victim and would break into her apt.  On final visit to victim, D brought wine which victim declined.  D then stabbed her several times and submerged her in the water to make sure that she was dead.  At trial, D had only one witness, a psychiatrist to testify that he was extremely emotionally disturbed.  D wanted an entirely subjective standard to judge him by.

Holding:  Affirm conviction.  N.Y.’s law evolves from the MPC and just elaborates on the “heat of passion” doctrine which a “cooling off period” would have negated the provocation.  Now, there can be more time b/n provocation and action.  So, although, D may have suffered from “extreme emotional disturbance”, his disturbance was just not reasonable.

F. Unintentional Killings:  Reckless and Negligent Killings

1. A person who kills unintentional can be held liable in four diff. degrees:

a) No Liability

b) Civil Liability

c) Manslaughter

d) Murder

2. Reckless Killing: Berry is an example of c) and d) above.
Berry v. Superior Court (Court of Appeals, Sixth District, 1989)

D had a pit bull that was not enclosed in anything.  Victim was neighbor’s child who was mauled by the dog.  D knew that dog was dangerous, chained the dog, warned the neighbor about the dog and had extensive knowledge of dogs.  Animal control even testified that pit bulls were very dangerous.

Holding:  There was sufficient evidence to try D on an implied malice theory of murder (“wickedness and depraved heart”).

a) Rule from Berry for Reckless Killing:

(1) Two conditions must be met in order for an unintentional killing to be tried for murder in the 2nd degree:

(a) D’s extreme indifference to the value of human life, a condition which must be demonstrated by showing the probability that the conduct involved will cause death.  High Probability of Death
(b) Awareness by D either of the risks of the conduct, or that the conduct is contrary to law.  Awareness of Risk
3. Negligent Killings:

a) Awareness of Risk is not Needed for Criminal Negligence.

b) Hernandez is an example of lack of knowledge:

State v. Hernandez (Missouri Court of Appeals, 1991)

D drank a 12-pack and whiskey and then drove and killed someone.  State put into evidence at D’s trial some stickers that D had in his van.  (i.e. “The more I drink, the better you look”)

Holding:  Reverse conviction of involuntary manslaughter.  In MO, only need to prove criminal negligence and causation for involuntary manslaughter.  For criminal negligence, do not need to prove that D was aware of the risk that he was causing, so evidence of knowledge was error.

(1) In Hernandez, standard is “gross deviation from the standard of care which a reasonable person would exercise in the situation.”

c) Williams is an example of Ordinary Negligence as enough for Manslaughter.

State v. Williams (Court of Appeals of Washington, 1971)

Child had tooth infection that later turned into pneumonia and he died.  Parents, both poor and uneducated, did not take him to the doctor b/c they feared that the welfare office would take him away.

Holding:  In this jurisdiction, simple or ordinary negligence resulting in death is enough to convict the parents of manslaughter.  Parents had a duty to take care of their child and, during baby’s critical period of his illness, parents did nothing but give the child aspirin when it was pretty evident that child was very sick.

(1) Different from C/L b/c under C/L, need “Gross Negligence.”

(2) After this case, Washington changed the standard to “Gross Negligence”, but does it really matter?  Weren’t the Williams grossly negligent anyway?

d) Reasons for/against Punishing:  Criminal v. Civil Negligence

(1) Retributive Arg. against Punishment:  Person did not choose to do wrong, so person is not morally blameworthy.

(2) Utilitarian Arg. against Punishment:  Can’t deter if person is not aware of what he’s doing.

(3) Utilitarian Arg. for Punishment:  General deterrence might work to put people on notice to take extra care.

G. Felony Murder

1. Common Law Definition:

a) A person is guilty of murder if she/he kills another person during the commission or attempted commission of any felony.

2. Modern Definition:
a) A death that results from the commission of an enumerated felony (usually a dangerous felony, such as arson, rape, robbery, or burglary) constitutes first-degree murder for which the maximum penalty is death or life imprisonment.  If a death results from the commission of an unspecified felony, it is second-degree murder.

b) Mens Rea:  Only Intent needed is the intent to commit Felony.

(1) Affects the Grading of Punishment- Does away with the small nitpicking of the criminal’s mind to determine intent.

(2) Basically strict liability for the homicide.

3. Differences b/n Common Law and Modern Time that make Felony-Murder Rule seem unfair:
a) At Common Law, didn’t really matter b/c only a few felonies and all were punished by death anyway

b) Now, there are many felonies and fairness of punishment is changed.  However, some form of it is still retained in nearly every state jurisdiction.

c) In addition, many more types of punishment are available now, so is it fair to still punish a felony-murder like a murder.

4. Examples of Application of Rule:

People v. Stamp (Court of Appeal, 2nd District, 1969)

Holding:  D is convicted for murder b/c the only intent needed was the intent to rob which D is guilty of.

People v. Fuller (Court of Appeals, 5th District, 1978)

Holding:  D was committing a burglary and in the resulting car chase, D hit another car and killed the driver.  Following the precedent in CA, the D is guilty of felony-murder.  However, the judge makes a few comments on how this ruling is nonetheless unfair:  (1) not fair to punish a nonviolent crime with same punishment as a premeditated killing and (2) if purpose of felony-murder is to deter those engaged in felonies from killing negligently or accidentally, this ruling does not meet that purpose b/c death resulted from a car chase after the felony and not while during it.

5. Justifications for the Rule:

a) Utilitarian: DETERRENCE (2 Theories):

(1) Deter negligent and accidental killings during commission of felonies.

(2) Deter dangerous felonies.

(a) Arguments against the 2 Deterrence Theories:

(i) How do you deter an unintended act?

(ii) Considerable doubt exists that serious crimes are deterred; More sensible to enhance the sentence for conduct over which the felon had control; Can not deter if felon does not know how the rule works or does not believe a killing will actually result.

b) Transferred Intent:

(1) Felon’s intent to commit felony is “transferred” to the act of killing in order to find culpability for the homicide, so then offense remains one of intent.

(a) Argument against Transferred Intent:

(i) Intent to commit burglary is very different from the “premeditation and deliberation” needed for murder.  Intent can’t really equate to “malice aforethought.”

c) Retribution:

(1) Justify b/c felon had an “evil mind” that justifies punishment; looks at resulting harm instead of actor’s mental state of mind to determine punishment.

(a) Argument against Retribution:

(i) Goes against trying to rate crimes based on their mind.

(ii) More progressive trend:  We punish people who are morally blameworthy and freely choose to do wrong.

d) Reaffirming the Sanctity of Human Life:  (Crump Article)
(1) Distinguishing crimes that cause human deaths, thus reinforces the reverence for human life; Expression of solidarity with victims of crime; Allows the D to repay his debt to society which will allow him back into society when done.

e) Easing the Prosecutor’s Burden of Proof:

(1) Prosecutor does not have to show “malice aforethought”; only has to show that D committed the felony and that the death occurred during its commission.

6. Model Penal Code Approach:

a) In order to be guilty of murder, must have mental state of “purposely, knowingly, or extreme recklessness.”  So still need to prove a level of culpability.

(1) Extreme Recklessness:  act with extreme indifference to the value of human life.

b) However, there is a Presumption that people who commit felonies have the extreme indifference to human life.  This Presumption is a Rebuttable Presumption, so if D can prove that he/she used extreme caution, then D can rebut presumption.

c) So semi-Felony Murder Rule b/c of politics, so that states will adopt the MPC.

7. Limitations on the Rule: Rule is a legal fiction b/c it imputes “malice aforethought” to a felony, so many courts do try to limit the rule.

a) “Inherently Dangerous Felony” Limitations:

(1) Attempts to remove nonviolent felonies.

(2) A felony is not dangerous unless, considering the elements of the offense in the abstract (that is, by looking at the offense as it is defined by statute), rather than by considering the facts in the particular case, there is a substantial risk that the felonies conduct will result in death to an innocent person.

People v. Burroughs (Supreme Court of Calif., 1984)

D treats victim for leukemia.  D gives victim an abdominal massage that later causes victim a massive hemorrhage in his abdomen and he dies.  D is convicted of a felony of practicing medicine without a license and 2nd degree felony murder.

Holding:  Reverse the murder conviction.  Court does not like the felony murder rule, so court says that an “inherently dangerous felony” means that there will be a high probability of death.  Looking at practicing medicine without a license in the abstract does not necessarily lead to death.  In the past also, court has only found felonies that had a malevolent tinge to it to be “inherently dangerous.”  Purpose of rule (to encourage felons to commit their offenses w/out perpetrating unnecessary violence which might result in a homicide) would also not be served in this case.

b) Independent Felony (or Merger) Limitation:

(1) Attempts to remove the most “violent” felonies.

(2) This rule also tries to solve the problem that almost any homicide could be charged as murder b/c most murders involve a felonious act.  Must have a felonious independent act.

(3) The felony murder rule does not apply if the underlying felony is an offense that is an “integral part” or is “included in fact” in the homicide itself.  In such circumstances, the felony is not sufficiently independent of the death and, therefore, merges with it.  For purposes of the Rule, the felony disappears.  (i.e. manslaughter is a felony, so without this rule, there would never be a conviction of manslaughter b/c prosecutor could get the D for felony-murder)

People v. Smith (Supreme Court of Calif., 1984)

D beats up daughter, Amy, and pushes her.  Amy falls back and hits her head and dies.

Holding:  The underlying felony of child abuse was an integral part of and included in fact in the homicide.  The purpose of the child abuse was the assault that resulted in death, therefore the felony merged with the homicide.  Court also doesn’t think that the purpose of the rule would be served b/c when a person willfully inflicts unjustifiable physical pain on a child under these circumstances, it is difficult to see how the assailant would be further deterred from killing negligently or accidentally in the course of the felony.

c) Res Gestae Requirement (In Furtherance/Perpetration of the Felony): (Can act as a limitation or extension of the rule depending on how it’s applied.)
(1) In order for felony-murder rule to apply, the homicide must occur within the res gestae (things done to commit) of the felony.  2 Components:

(a) Temporal and Geographical Proximity Requirement-close proximity in terms of time and distance b/n the felony and the homicide.

(i) This lasts until the felon reaches a place of temporary safety.  (i.e. a car chase after the completion of the felony is still within the res gestae of the felony.)

(b) Causal Aspect-Must have “But-for Causal Relationship”

(i) If courts are trying to limit the rule, they would require a more direct causal connection b/n the felony and the homicide

King v. Commonwealth (Court of Appeals of Virginia, 1988)

King and Bailey possessed marijuana and are flying in a plane.  The plane crashes due to weather and Bailey dies.  State charges King with felony murder b/c they were committing a felony and Bailey dies.

Holding:  D is not criminally liable for the death b/c the death was not caused by an act of the felons in furtherance of the felony.

d) Killing by a Non-Felon: 2 Approaches

(1) Agency Approach:  D’s are only responsible for deaths caused by himself or his agent.  Death must be FOS.
  (Majority view)

(a) 2 Arguments for this approach:

(i) Killing is not really within the res gestae of the offense, since killing was not in furtherance of the crime.

(ii) Purpose of rule would not work since the felon had no control over the actions of the innocent person.

(2) Proximate Causation Approach:  D is culpable for any killing resulting from felony.  Death does not have to be FOS. (Few courts apply this view.)

State v. Bonner (Supreme Court of N.C., 1992)

4 people, the 2 D’s and 2 victims, robbed a restaurant.  A police officer shoots and kills the 2 victims.  D are charged with felony murder with deaths of two accomplices.

Holding:  Court follows agency approach, so no criminal liability for the 2 D’s.

V. Death as Punishment

A. Policy Concerns regarding Death Penalty:

1. Deterrence:

a) Abolitionist:  Death penalty has not lowered the murder rate.  There is no correlation b/n capital punishment and lower rates of capital crime.

b) Retentionist:  Death penalty serves as a general deterrent.

(1) Erlich: Study that found increases in execution risk decreased homicide rate.

2. Retribution (Sanctity of Life):

a) Abolitionist:  We love life.  If govt. kills, then why shouldn’t others?

(1) Kaplan:  It’s wrong to try and create a moral balance by killing murderer.  By looking at the backgrounds of the people who are usually given the death sentence, one feels less the moral need to kill them.  

b) Retentionist:  If murder is no longer serious enough to kill murderer, then we are cheapening the value of human life.  Murder for murder is just and vindicates the importance of the norm violated.

3. Error/Irrevocability:

a) Abolitionist:  Death is irreversible and some people who are killed are innocent.

(1) Shapiro:  A report to show that for every seven executions that were performed b/n 1976 and 1998, one other Death Row inmate was determined to be innocent.

b) Retentionist:  Benefits outweigh the mistakes.  In addition, with all the advances in DNA and such, mistakes should be controlled more.

4. Discriminatory Administration:  

a) Abolitionist:  No moral problem with death penalty; just not sure that it can be done without discrimination.  Poor have less chance of defending themselves and over half of people on Death Row are black.

b) Retentionist:  Discrimination is in our system, not the death penalty itself.  Fix the courts, don’t get rid of the policy.

B. Constitutional Limitations:

1. 8th Amendment:  Cruel and unusual punishment.

a) Mandatory death penalty statutes are unconstitutional under the 8th Amendment.

Gregg v. Georgia (Supreme Court of the U.S., 1976)

Issue was whether the Georgia’s death penalty statute violated the 8th and 14th Amendments?  Court focuses on the 8th Amendment.

Holding:  The death penalty is not per se violative of the 8th Amendment.  A penalty is cruel and unusual if it is out of favor with public attitudes, is inconsistent with human dignity, or is excessive for the crime.  The death penalty is clearly supported by the public (35 states that changed laws after Furman) and serves both deterrent and retributive purposes (so people won’t take the law into their own hands).  Death for death is not disproportionate.  The GA statute per se is not unconstitutional b/c there are set guidelines for the jury to control the jury’s discretion in giving the death penalty in order to make it not arbitrary or capricious.

Dissent (Marshall):  Retributive argument of not taking law into one’s own hands sounds more like utilitarian argument for the good of society than a retributive argument.

2. 5th Amendment:  Due Process.

a) Furman v. Georgia (Supreme Court) did away with the death penalty b/c it was too arbitrary and too much jury discretion.  Afterwards, 35 states changed laws to allow for death penalty.   Furman said that there must be more guidelines to juries re: whether or not to give death penalty.  Must advise jury to consider aggravating and mitigating circumstances relating to the murder.

3. 14th Amendment:  Equal Protection under the Law.

McCleskey v. Kemp (Supreme Court of the U.S., 1987)

Black D convicted of killing white police officer.  D argues that sentencing is arbitrary and capricious, so violates the 8th Amendment.  D then argues that the Baldus study shows that the 14th Amendment is violated and he’s being discriminated b/c of his race.  The Baldus study said that the most impt. correlate to whether a person received the death penalty or not is if the victim was white.

Holding:  For 1st arg., the Baldus shows risk but not enough risk to overcome fundamental discretion of courts.  For 2nd arg., D offers no specific evidence for his specific case and can’t use general statistics in an individualized sentencing phase such as the death penalty.  In order to show discrimination, must prove the legislature’s intent to inflict greater punishment on people who kill whites.

Scalia’s Memo:  Believes that racism exists, but doesn’t think that there’s anything that you can do about it, so death penalty shouldn’t be changed.

a) Policy concerns of McCleskey:

(1) Slippery slope-allow here then have to allow it every crime.  BUT, could evoke “death is different” to address this issue.

(2) Issues such as these are better left to the legislature.

b) If issue is equality b/c race does affect, 2 alternatives:

(1) Eliminate death penalty statute.

(2) Make people who kill black victims receive just as many death penalties. (But most people who kill black victims are black too, so not sure how this would help.)

C. Victim Impact Evidence

1. Definition:  Evidence relating to the personal characteristics of the victim and the emotional impact of the crimes on the victim’s family.

2. Death penalty cases are bifurcated:

a) One phase determines guilt; another phase determines sentence.

3. Does 8th Amendment bar victim impact evidence?

a) In 1987, Supreme Court says Yes.  In 1991, the Supreme Court says No.  Only thing that has changed is the personnel.

Payne v. Tennessee (U.S. Supreme Court, 1991)

D kills a mother and daughter.  D tries to kill the son too but son lived and saw both mother and sister die.  Son is 3yrs. old and still cries for his mom and sister.

Holding:  Allow victim impact evidence in order to let the jury see the victim as an individual too.

VI. Inchoate Offenses

A. Attempt

1. Definition:

a) Modern: An attempt occurs when a person, with the intent to commit an offense, performs any act that constitutes a substantial step toward the commission of that offense.

b) Common Law:  Was a misdemeanor and a specific-intent crime

2. Two varieties:

a) Complete but Imperfect: actor performs all of the acts that she set out to do, but fails to attain her criminal goal.

b) Incomplete:  actor does some of the acts necessary to achieve the criminal goal, but she desists or is prevented from continuing. (i.e. police arrive before completion)

3. Justifications for/against punishing this crime:

a) For:

(1) Deterrence: Punish attempts in order to deter the actual crimes. 

(a) But punishment of actual crime barely deters the actual crime, so why would punishment of attempt deter anyone?

(2) Retribution:  “Intent-based”, so punish based on the moral culpability of actor.  Actor who commits an attempt still has the evil mind as someone who completes the crime.

(3) Allow police to step in to prevent a crime b/c there must be a legal basis before police are allowed to step in.  MPC Reason
(4) Have a safeguard to deal with criminals disposed towards crime.

(5) When an actor’s failure to commit a crime is due to luck, should still be able to prosecute him for it.

b) Against:

(1) Retribution:  “Harm-based” only punishes when harm has been done, so in an attempt, no harm has been done, so there should be no punishment.

4. Justifications for grading criminal attempts less than completed crimes:  (Most jurisdictions do this.)
a) Retribution:  If it’s “intent-based”, then not a strong argument b/c same intent should be same punishment.  However, if it’s “harm-based”, then lesser harm should be punished less.

b) Deterrence:  Argue for less punishment b/c encourage people to choose the lesser of two evils.

5. Mens Rea in Attempts:

a) Must have specific intent of ultimate crime.  Consistent view of most jurisdictions and Common Law.
People v. Gentry (Appellate Court of Illinois, First District, 1987)

D convicted of attempted murder.  He poured gasoline over his girlfriend; she then stood by stove and ignited.  D was able to put out fire but not before she was burned.

Holding:  Reverse conviction.  Murder can be committed purposely, knowingly or recklessly in this jurisdiction.  So, in order to prove the attempted murder, must prove the specific intent to commit the offense of murder.

b) Tricky case of Attempted Felony Murder:  Bruce
Bruce v. State (Court of Appeals of Maryland, 1989)

D and two others went to rob victim.  As D was pointing gun at victim, victim bumped him and the gun went off.  D convicted of attempted felony murder.

Holding:  Attempted felony murder cannot be a crime in MD b/c in order to be guilty of an attempt, must have the specific intent of the ultimate crime which is murder.  But in a felony murder, the only intent needed is the intent of the felony.  Since felony murder doesn’t have intent to kill, then “attempted felony murder” is not a crime.

(1) Did court get this right?

(a) If you look at the statute, just says that it has to be the intent to commit the offense, so why couldn’t the intent to commit the robbery be enough to satisfy the statute?

(b) Ct. prob. didn’t allow this b/c it was going with the general rule that attempted murder must have intent to kill.

c) Model Penal Code Approach:  §5.01

(1) A person is guilty of an attempt to commit a crime if, acting with the kind of culpability otherwise required for commission of the crime, he:

(a) purposely engages in conduct that would constitute the crime if the attendant circumstances were as he believes them to be; or

(b) when causing a particular result is an element of the crime, does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part; or

(c) purposely does or omits to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime.

(2) Conduct that may be held substantial step under Subsection (1)(c).

(a) lying in wait, searching for or following the contemplated victim of the crime;

(b) enticing or seeking to entice the contemplated victim of the crime to go to the place contemplated for its commission;

(c) reconnoitering the place contemplated for the commission of the crime;

(d) unlawful entry of a structure, vehicle or enclosure in which it is contemplated that the crime will be committed;

(e) possession of materials to be employed in the commission of the crime, that are specially designed for such unlawful use or which can serve no lawful purpose of the actor under the circumstances;

(f) possession, collection or fabrication of materials to be employed in the commission of the crime, at or near the place contemplated for its commission, where such possession, collection or fabrication serves no lawful purpose of the actor under the circumstances;

(g) soliciting an innocent agent to engage in conduct constituting an element of the crime.

(3) Subsection (1)(a) and (b) refer to completed attempts.  (1)(c) refers to incomplete attempts.  (a) is for non-result (“conduct”) crimes while (b) is for result crimes (i.e. murder)

(4) In this section, culpability must be “knowingly” or “purposely.”

(5) Under MPC, for the attendant circumstances, you do not need to have belief or purpose.

(6) Different hypotheticals and how MPC would handle the following attempts:

CASE:
Gentry
Gentry but diff. b/c he threw a match at her.

a) In order to kill her.

b) In order to teach her a lesson, which he knew might result in her death.

c) without realizing how dangerous his actions were.
Bob wants to demolish a bldg.  He realizes that people are in the bldg. and believes that they will be killed, but doesn’t want them to die.  He detonates the bomb but the bomb is defective.
Attempted Statutory Rape

Outcome According to MPC:
Not guilty b/c Gentry didn’t have the intent to kill needed for the offense of murder.
a) guilty

b) not guilty b/c he wasn’t certain that it would kill her and you need certainty

c) not guilty
Guilty b/c his belief that the people will die is enough to convict him.
Guilty b/c statutory rape is strictly liable, then there is no culpability necessary, so attempted statutory rape needs no culpability either

Common Law:


Not guilty b/c he didn’t have intent to kill the people.


6. Actus Reus:

a) General Rule:  Preparation is not an Attempt.  United States v. Mandujano
b) Different tests to distinguish preparation from attempt from commentary of MPC:

(1) Physical Proximity Doctrine:  Overt act required for an attempt must be proximate to the completed crime, or directly tending toward the completion of the crime, or must amount to the commencement of the consummation.

(a) Example:  Commonwealth v. Peaslee-setting up bldg. to burn but then changed his mind and was never near the site.

(b) Prob. with this test is:  How close is close?

(2) Dangerous Proximity Doctrine: Dangerousness is close enough to completion of the crime.  Holmes’s test: a) Nearness of the danger, b) Greatness of harm; and c) Degree of Apprehension Felt.  If this test is met, so is the physical proximity test.  Stricter test.

(a) Example:  People v. Rizzo-victim wasn’t even around for act to come even close to committing a crime.

(3) Probable Desistance Test:  The conduct constitutes an attempt if, in the ordinary and natural course of events, without interruption from an outside source, it will result in the crime intended.  (MPC Commentary criticizes this test b/c how do you know when someone would desist?)

(4) Abnormal Step Approach:  An attempt is a step toward crime that goes beyond the point where the normal citizen would think better of this conduct and desist.  (MPC Commentary criticizes for 2 reasons: a) any step toward crime is a departure from conduct of the normal citizen and b) who is to judge where the normal citizen would stop and what kind of proof would be appropriate for such a determination.)

(5) Res Ipsa Loquitur/Unequivocality Test:  Extremely high standard.  An attempt is committed when the actor’s conduct manifests an intent to commit a crime.  “Actus reus” is evidence of “Mens rea.”  We don’t look at the person’s statements or words; it’s like watching t.v. with the sound off.  Must clearly know before guilty.

(a) Example:  People v. Miller-Evidence doesn’t show unequivocally that D was guilty of attempted murder.  D only was seen loading rifle; never raised it.

(b) MPC Commentary doesn’t like this test, but offers two justifications for it:

(i) Confessions aren’t reliable, so if just look at actions, it would be better.

(ii) If you can tell by outward appearances that crime is going to occur, then it means that actor probably had a firmer state of mind to commit act-absolutely certain.

c) Model Penal Code Approach:

(1) Substantial Step Test:  §5.01(2) gives examples of when a substantial step has been taken.

(a) Example:  State v. Reeves-Following the MPC approach, the two 7th grade girls were guilty of attempted 2nd degree murder b/c they meet §5.01(2)(e) and (f) by possessing rat poison near their teacher’s desk.

(b) Substantial Step Test is easier to apprehend people than both proximity and equivocality tests.

d) Criminalizing Pre-Attempt (Preparation) Conduct:

(1) Example:  United States v. Alkhabaz-D is not guilty of making a threat via interstate communications b/c emails containing violent content was never communicated directly to the actual person that threat was directed to, so that person never felt threatened by intimidation (actus reas) of threat (serious intention to harm, mens rea).

(2) This crime looks like an inchoate crime b/c the legislature is trying to deter accomplishment of the threat.

7. Special Defenses to Attempts:

a) Impossibility:  2 Kinds at Common Law

(1) Legal Impossibility-If act committed is not criminal, then there can be no criminal liability.  Act that D contemplated even if carried out is not a crime.  (i.e. receiving stolen goods but they’re not stolen.)
  Is a Defense
(2) Impossibility in Fact-Intended crime is impossible of accomplishment b/c of some physical impossibility unknown to the accused.  (i.e. attempting to steal from an empty pocket; receiving what you think is drugs, but is not really drugs.)  Is Not A Defense
(a) Example of Common Law:  United States v. Thomas (1962)-Military court agrees with the MPC and does away with the common law definitions of impossibility of fact and legal impossibility.  In fact, the court does away with impossibility as a defense at all and affirms the D’s conviction.  Dissent disagrees and says that legal impossibility should still be allowed as a defense and D’s actions couldn’t be attempted rape b/c girl was already dead.

(3) Model Penal Code Approach re Impossibility:
(a) Abolishes “impossibility” as a defense at all-says what’s more impt. in attempt crimes is to look at the actual intent of the offender and see if it’s criminal.

(i) i.e. if a person shoots at a doll and person thinks that the doll is a real person, then person is guilty of attempted murder-person has intent to harm.; 

(ii) i.e.if person sticks pins in a doll thinking that real person will die, person is guilty of attempted murder.  For this example, a defense might be:

· MPC §5.05(2) Mitigation.  If the particular conduct charged to constitute a criminal attempt, solicitation or conspiracy is so inherently unlikely to result or culminate in the commission of a crime that neither such conduct nor the actor presents a public danger warranting the grading of such offense under this Section, the Court shall exercise its power under §6.12 to enter judgment and impose sentence for a crime of lower grade or degree or, in extreme cases, may dismiss the prosecution.

(4) NOTE:  Pure Legal Impossibility:  occurs when the law does not even proscribe the goal that the defendant sought to achieve; completed act isn’t a crime (i.e. hunter shoots a deer, hunter can’t be liable if shooting a deer is not even prohibited.)  Always a Defense-a mistake in law is not sufficient ground for indictment.

b) Abandonment
(1) Example:  Commonwealth v. McCloskey (1975)

(a) D decided to escape prison but changed his mind and then told his supervisor his intentions.  Holding:  D’s preparation was not enough for an attempted prison breach.  Concur:  Believe that D’s preparation was enough for an attempt, but since D voluntarily abandoned his plan, he no longer had the moral culpability to be convicted.

(2) Model Penal Code Approach §5.01(4):
(a) Renunciation of Criminal Purpose.  When the actor’s conduct would otherwise constitute an attempt under Subsection (1)(b) or (1)(c) of this Section, it is an affirmative defense that he abandoned his effort to commit the crime or otherwise prevented its commission, under circumstances manifesting a complete and voluntary renunciation of his criminal purpose.  The establishment of such defense does not, however, affect the liability of an accomplice who did not join in such abandonment or prevention.

(b) The renunciation cannot be out of motivation of being detected or apprehended and is not complete if it’s motivated to postpone act until a better time or to transfer to an another but similar objective or victim.

B. Solicitation

1. Definition:  Solicitation involves the asking, enticing, inducing, or counseling of another to commit a crime.  Solicitation is complete as soon as the solicitor asks, entices, or encourages another to commit the crime.

2. Although solicitation could just be a double inchoate crime b/c it could be merely an attempt to conspire with someone else, MPC at least adopts it b/c saying that a solicitor is even more morally culpable than a conspirator b/c the solicitor plans, schemes, suggests, encourages and incites the solicitation.

a) If the act requested is completed or attempted, solicitation merges into that crime.

3. Example of Solicitation:  State v. Cotton (1990)

a) Holding:  D cannot be guilty of solicitation b/c the letters that request the act never actually get to his wife.  In order for someone to be convicted of solicitation, there must be actual communication with solicitee. 

4. Model Penal Code Approach: (different from Cotton)

a) § 5.02(1):  Definition of Solicitation:  A person is guilty of solicitation to commit a crime if with the purpose of promoting or facilitating its commission he commands, encourages or requests another person to engage in specific conduct that would constitute such crime or an attempt to commit such crime or which would establish his complicity in its commission or attempted commission.

b) §5.02(2):  Uncommunicated Solicitation.  It is immaterial under Subsection (1) of this Section that the actor fails to communicate with the person he solicits to commit a crime if his conduct was designed to effect such communication.

c) §5.02(3)  Renunciation of Criminal Purpose.  (Same gist as attempt.)

(1) So, under MPC, Cotton would be guilty.

(2) Cotton could also be guilty for attempted obstruction of justice b/c he meets the substantial step of §5.01(2)(g)-soliciting.

(3) BUT, under MPC §5.05(3) Multiple Convictions., a person may not be convicted of more than one offense defined by this Article for conduct designed to commit or to culminate in the commission of the same crime.  (attempt, solicitation and conspiracy.)

VII. General Defenses to Crimes

A. Introduction: Justification and Excuse

1. Definitions:
a) Justification:  Conduct that is a good thing, or the right or sensible thing, or a permissible thing to do.  A justification negates the social harm of an offense.  Society says conduct is justified.
(1) Justified conduct is considered lawful conduct, so govt. has the burden of proof to prove otherwise.

(2) All justification defenses have the same internal structure:

(a) it must be necessary to protect or further the interest at stake. Necessity Requirement; and

(b) it must cause only a harm that is proportional or reasonable in relation to the harm threatened or the interest to be furthered.  Proportionality Requirement
b) Excuse:  Although the actor has harmed society, she should not be blamed or punished for causing that harm.  An excuse negates the moral blameworthiness of the actor for causing the harm.  Society says circumstances make it unjust to punish the wrongdoer.
(1) Already prove that conduct is unlawful, so up to the D to prove that his behavior was excuseable.

(2) Underlying Theories of Excuse:  (Most are non-utilitarian)

(a) Causation Theory:  A person should not be blamed for her conduct if it was caused by factors outside her control.

(i) Criticism:  Everyone could say that their behavior was caused by factors outside their control (i.e. genetic or environmental factors), so then nobody could be punished.

(b) Character Theory:  Infer from an actor’s wrongful conduct a bad character, but if bad character isn’t there, then excuse allowed.

(i) Criticism:  Must look at whole life of D to judge, but courts don’t do this & doesn’t explain why we punish people of good character who commit out-of-character offenses.

(c) Free Choice (or Personhood) Theory:  Person who lacks the substantial capacity or opportunity to use practical reasoning skills at the moment of the criminal act should be excused.

(i) Criticism:  Causal theorists say that it’s too narrow b/c only looks at skills at the moment of the criminal act; should also factor in morally significant events that had arisen earlier.  (i.e. conditions that made D’s character harden)

B. Self Defense-Justification Defense

1. When can deadly force (or force) be used in self-defense?

a) Common Law Approach:
(1) D MUST NOT be the aggressor;

(2) There must be a threat, actual or apparent, of the use of deadly force against the defender.

(3) Threat must be unlawful and immediate.

(4) Force was necessary to combat the deadly force used against her.

(5) Force must be reasonable and proportional.

(6) If there was a safe haven where the defender could have retreated, must do so.  (Minority View)
(a) Exceptions to Retreat Rule:  (Neither are available if D was the aggressor.)

(i) Only retreat if you can do so completely safely.  If not, could stand your ground and use deadly force if you reasonably believe that the alternative is unsafe.

(ii) “Castle Doctrine”:  One who through no fault of his own is attacked in his home is under no duty to retreat therefrom.

(b) Majority of courts do not require a retreat.  Says that one may stand his ground and use deadly force whenever it seems reasonably necessary to save himself.

b) Example of Common Law Case:  United States v. Peterson (1973)

(1) Holding:  Affirm D’s conviction b/c the jury could and did find that D was the aggressor.  In so finding, the D would not be able to use a defense of self-defense.

c) Model Penal Code Approach:  Use of Force Justifiable for Protection of the Person.  

(1) §3.04(1) Subject to the provisions of this Section and of Section 3.09, the use of force upon or toward another person is justifiable when the actor believes that such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by such other person on the present occasion.

(2) §3.04(2) The use of deadly force is not justifiable under this Section unless the actor believes that such force is necessary to protect himself against death, serious bodily harm, kidnapping or sexual intercourse compelled by force or threat; nor is it justifiable if:

(a) (i)  the actor, with the purpose of causing death or serious bodily injury, provoked the use of force against himself in the same encounter (“initial aggressor”); or

(b) (ii)  the actor can retreat safely, surrender possession of a thing, or comply with a demand, except that (“retreat requirement”-must have knowledge of a completely safe retreat):

(i) (1)  the actor doesn’t have to retreat from his dwelling or place of work, unless he was the initial aggressor or is assailed in his place of work by another person whose place of work the actor knows it to be (“Castle Doctrine”);

(ii) (2) a police officer…

2. Why do most jurisdictions even have self-defense defenses? (Nancy Omichinski)

a) Public Duty:  duty to kill for the prevention of any forcible and atrocious crime.

b) Moral Forfeiture of the Right to Life:  A person loses his/her right to life through his/her own fault or misconduct.

c) Right to Preserve Personal Autonomy:  Right of the defender to protect himself (or his right to life.)

d) Right to Resist Unlawful Aggression:  Right to life of the defender against the govt.  Govt. protects individuals, but if it can’t meet its responsibility, then individual has a right to protect his life.

e) Lesser Evils Doctrine:  Both acts are evil, but self-defense is less evil.

3. Reasonable Belief Requirement:
a) Which approach is better to determine “reasonableness” of D?  An Objective Approach? or an Subjective Approach?

b) At Common Law, needed an objective view of what D was thinking.

(1) Example of Common Law:  People v. Goetz
(a) Holding:  Court of Appeals held that under Statute §35.15(1) (physical force) and §35.15(2) (deadly physical force), the D’s belief must have been reasonable.  Therefore, using an objective standard, deadly physical force is only allowed if D reasonably believed that deadly physical force was about to happen to him or he reasonably believed that other person is about to commit a kidnapping, forcible rape, forcible sodomy or robbery.  However, court did say that you can look at D’s circumstances or his situation to determine reasonableness.

c) Under MPC, §3.04 is a Subjective Standard.-so belief doesn’t have to be reasonable.  

(1) BUT, self-defense under the MPC is considered an “Imperfect Defense” b/c of §3.09(2):

(a) “Imperfect or Incomplete Defense”:  use the defense for murder, but not for a lesser homicide offense such as manslaughter.

(b) §3.09(2). When the actor believes that the use of force upon or toward the person of another is necessary for any of the purposes for which such belief would establish a justification under Sections 3.03 to 3.08 but the actor is reckless or negligent in having such belief or in acquiring or failing to acquire any knowledge or belief which is material to the justifiability of his use of force, the justification afforded by those Sections is unavailable in a prosecution for an offense for which recklessness or negligence, as the case may be, suffices to establish culpability. (Adds an objective component to subjective standard.)
(c) So, under MPC, if a person acts recklessly or unreasonably in his belief, then that person couldn’t use the defense of self-defense for either Manslaughter (reckless homicide) or Negligent Homicide.

d) Example of Subjective Approach:  State v. Wanrow  (Subjective Standard)
(1) If you look at the statute, looks like an objective standard b/c of “reasonably appear”, but Court held that the standard was subjective.  Therefore, must consider all the facts and circumstances known to D, even those known substantially before the killings.  In addition, the Court is critical of the jury instruction b/c it sounds like what a “reasonable man” would do and that’s not fair to the D who’s a woman.

e) Battered Woman Syndrome: 
(1) Definition:  situation where one spouse has achieved almost complete control and submission of the other by both psychological and physical domination.  The abused spouse comes to believe that the other person is in complete control; that they themselves are worthless and they cannot get away; that there’s no rescue from the other person.

(2) Use of the Syndrome to say that a D’s belief of “imminent” danger was reasonable. 

(a) Example:  State v. Norman (1988 & 1989)  (Subjective & Objective St’d)
(i) D killed her abusive husband of 25 years while he was sleeping.  Holding of Appeals Court:  In N.C., in order to use self-defense, a person must reasonably believe that the danger to her in her situation was “imminent.”  Allow D to use Battered Woman Syndrome to say that D’s belief that she had to shoot her husband while he was sleeping was reasonable.  Holding of Supreme Court:  D’s belief was not reasonable and there was no way that the danger was “imminent”, so do not allow D to use self-defense.

(3) Think About:  Compare Norman with Goetz.  Both wanted you to consider their past experiences.  Why should one be acquitted and the other convicted?

C. Necessity (“Choice of Evils”)-Justification Defense

1. Common Law Approach:
a) 4 Elements to Necessity:

(1) Clear & imminent danger to the D;

(2) D rxbly expect that his action will be effective as the direct cause of abating the danger;

(3) No legal alternatives;

(4) Legislature has not acted to preclude the defense by a clear and deliberate choice regarding the values at issue.  (i.e. if Leg. specifically considered the particular circumstances at hand and wanted to prevent them, then no defense.)

b) Example of Common Law:  Commonwealth v. Leno (1993)

(1) D set up a needle exchange program to prevent the spread of AIDs, but was convicted of unlawful possession of needles and syringes.  Holding:  The danger that D was facing was not clear and imminent and there was a legal alternative.  D could have petition (or done a citizen initiative) the Legislature to change the law.  It wasn’t up to the court to determine if the statute was wrong or not; that’s up to the Legislature.

2. Approach in Schoon:  4 elements of Necessity Defense: (Pretty Similar to Common Law)

a) D’s were faced with a choice of evils and chose the lesser evil;

b) They acted to prevent imminent harm;

c) They rxably anticipated a direct causal relationship b/n their conduct and the harm to be averted; and

d) They had no legal alternatives to violating the law.

(1) United States v. Schoon (1991):
(a) D’s splashed blood in an IRS office to protest U.S. involvement in El Salvador.  Holding:  Indirect civil disobedience (violating a law or interfering with a govt. policy that is not, itself, the object of protest) could never use a necessity defense b/c it would never meet the requisite immediacy, the actions taken would not abate the evil and other legal alternatives existed.

(b) Compare with direct civil disobedience:  protesting the existence of a law by breaking the law or by preventing the execution of that law in a specific instance in which a particularized harm would otherwise follow.  (Court doesn’t address whether this could use a necessity defense.)

3. Model Penal Code Approach:
a) §3.02  (Doesn’t have “imminent” requirement)
(1) Conduct that the actor believes to be necessary to avoid a harm or evil to himself or to another is justifiable, provided that:

(a) the harm or evil sought to be avoided by such conduct is greater than that sought to be prevented by the law defining the offense charged; and

(b) neither the Code nor other law defining the offense provides exceptions or defenses dealing with the specific situation involved; and

(c) a legislative purpose to exclude the justification claimed does not otherwise plainly appear.

(2) When the actor was reckless or negligent in bringing about the situation requiring a choice of harms or evils or in appraising the necessity for his conduct, the justification afforded by this Section is unavailable in a prosecution for any offense for which recklessness or negligence, as the case may be, suffices to establish culpability.

b) Note:  In the MPC Commentary, the necessity defense could be used for killing someone to prevent the deaths of many.  This would be a Utilitarian argument that says killing one to protect others benefits society.  (i.e. Dudley and Stephens could have used the necessity defense and would prob. be found not guilty.)

4. Examples of when Necessity Defense is usually used:  Speed limit violated while chasing a criminal; ambulance passing a red light; mtn. climbers lost in a storm could take refuge in a house or appropriate provisions; property destroyed to prevent the spread of a fire.

Intoxication-Excuse Defense

5. Common Law:  Voluntary intoxication was not a defense, so do not allow in any evidence that would negate the intent.

6. Modern View:  Intoxication as a defense for specific intent crime.  If general intent, then no defense.

a) Why?  Drunkenness negates the mental state that is needed for specific intent crimes. (i.e. premeditation or deliberation.)  No mental state, then no crime.

b) Prob. with this view: many people kill under the influence of alcohol, so where do you draw the line.

c) Example of Modern View:  Commonwealth v. Graves (1975)

(1) Holding:  The precedent (Tarver) allowed intoxication as a defense only to reduce the degree of the crime, specifically murder.  However, this court overturned that decision and allowed intoxication to be a defense for specific intent crimes.

7. Model Penal Code Approach: §2.08 Intoxication
(1) Except as provided in Subsection (4) of this Section, intoxication of the actor is not a defense unless it negatives an element of the offense.

(2) When recklessness establishes an element of the offense, if the actor, due to self-induced intoxication, is unaware of a risk of which he would have been aware had he been sober, such unawareness is immaterial.

8. Under MPC §2.08(1), Graves would be not guilty b/c the purpose to kill had been negated.  However, if he was charged with manslaughter, he would be guilty under MPC §2.08(2).

a) Why under the MPC is it fair to not allow defense for manslaughter?

(1) Policy Arg.:  at this time, in the U.S., everyone knows the risks of getting drunk, so if you do it, this is your moral culpability & you pay the consequences.

D. Insanity-Excuse Defense

1. Keep some things in mind:

a) “Insanity” is a legal term and not a medical term.  It means what lawyers say it means.

b) Insanity is a complete defense-not guilty if you’re successful.

c) Both Utilitarians and Retributivist believe it’s unjust to punish an insane person:

(1) Utilitarian-Rehabilitative:  Hospital is better for the person than a prison.

(2) Utilitarian-Deterrence:  Insane people are not capable of choosing b/n right and wrong, so they cannot be deterred nor would the punishment of it be an example for others who aren’t insane.

(3) Retribution:  An insane person has no free choice, so unblameworthy.  Seeking vengeance on the incompetent would be just a sadistic form of revenge.

d) Although Legislature does not see this as punishment, a person who is found not guilty by reason of insanity still has to go to a hospital until he/she gets better.  (Rehabilitation civil scheme.)

2. Since it’s been defined by lawyers, there have been some problems trying to explain it to juries.  Four tests have evolved:  (State v. Johnson)

a) M’Naghten Rule:  (most famous one)

(1) To prove a defense, must show that a person suffering from mental disease:

(a) did not know the nature and quality of the act he was doing, or

(b) if he did know, that he did not know that what he was doing was wrong.

(2) Criticism with this test:

(a) What does “know” mean?

(b) This test only allows for a cognitive test (only allows when person is unaware.) What about volition (understand what they’re doing but can’t control it)?

(c) All or nothing approach-not good b/c there’s no clear black & white picture with incapacitation.

(d) Severely limits expert testimony that deprives the jury of a true picture of the D’s mental condition.

b) Irresistible Impulse (or “Control”) Test:  (used to supplement M’Naghten test)

(1) Definition:  Although D knows act is wrong, he is irresistibly driven to do it anyway.

(2) Allow both a cognitive test and volitional test.

(3) Criticisms with this test:

(a) Line b/n irresistible impulse and impulse is too difficult to know.

(b) Prob. with defining “irresistible impulse”-how do we know he didn’t resist b/c he wanted to not resist?

(c) Not all crimes done by insanity happen impulsively, so this test doesn’t address those crimes.

c) Durham (or “Product”) Test:  (Overturned in United States v. Brawner)

(1) Definition:  If act was product of mental disorder, then no guilt.

(2) Allow full and complete expert testimony.

(3) Criticisms with this test:

(a) Difficulty defining “product.”

(b) Gave too much power to expert witnesses (doctors); if they said that it was b/c of product, then person isn’t guilty.  Usurped the power of the jury to weigh the evidence and decide.

d) Model Penal Code Approach: §4.01
(1) A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality [wrongfulness] of his conduct (cognitive part) or to conform his conduct to the requirements of law (volitional part).

(2) As used in this Article, the terms “mental disease or defect” do not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct.

(a) Acknowledges both volitional and cognitive impairments.

(b) Uses “appreciate” instead of “know”.  Subtle yet impt. diff. (i.e. young child may know that killing is bad, but may not appreciate the significance of his actions.)

(c) MPC doesn’t require complete impairment of ability to know or control (“substantial capacity” element).-Most significant alteration from M’Naghten test.

� What about then if a statute says “knowingly does something.”  Is this specific or general intent?


� Is this view not used by most courts concerning rape?


� Make sure about this.


� Would this be correct?


� Make sure this is correct.


� Ask to clarify the intent levels of Regina.


� See if this is correct interpretation.


� What is an utilitarian argument for punishing manslaughter less?


� What was Smith charged with then?  Manslaughter?  I also don’t see the reasoning in the court’s statement that purpose of rule wouldn’t be served.  Also, using this analysis, could the father in Midgett v. State be convicted of felony-murder since his goal was just to abuse his son and not to kill him?


� Does FOS even matter?


� Not sure that I understand why this example wouldn’t be Impossibility of Fact.
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