Criminal Law Outline  -  

I. Principles of Punishment 

i. Criminal Law as process 

1. Sets direction/ commands in general terms, telling people what is forbidden or condoned conduct. 
a. Mostly prohibitions but some affirmations 
2. Commands are valid and binding on all members of society and have the power of society behind them

3. Breaches are subject to sanctions that the community agrees to enforce. 
ii. Criminal Law v. Civil Law

1. Both are desirable b/c they prevent injuries to society. View that act is so abhorrent that it must be punished. 
2. Distinguishing factor is the judgment of community condemnation that accompanies and justifies the punishment.
a. Moral condemnation 
3. Criminal law imposes actual punishment

a. Deliberate infliction of pain in response to past action. 

b. Individual action

i. Mens rea and Actus reus

c. Condemnation + Consequences = Punishment
4. Other differences

a. Presumption of innocence. 
b. D has right not to take stand and incriminate self. 
c. Evidence that the police obtained illegally is not admissible
d. CRIMINAL PROCEDURE: Alleged crime, investigation, arrest, indictment (via grand jury) or Information (via judge), pretrial motions, trial, appeals   
e. 6th A – guarantees speedy trial 

f. Federal System – 12 jurors, thereis the voir dire or direct questioning to examine jurors and peremptory challenges to remove for no cause 
iii. Sources of Criminal Law 

1. Originated in UK common law ( this is what is now referred to as common law in Criminal context)
2. Later developed into body of law entirely comprised of statutes – no ‘common law’ in crim. 
3. State legislatures have the primary responsibility for defining criminal acts and responsibility – other bodies enforce. 
iv. How can this work?

1. Addressee must be aware of the laws, know how to apply them, be able to comply with them, and be willing to comply with them. 
v. Perspectives in the Application of the law

1. Forward looking 
a. To the ends which the law seeks to serve
2. Backward looking 

a. To relevant general directions of constitution and statutes as interpreted and applied in past decisions. 


vi. The Model Penal Code (1952 started, finished in 1962)

1. Until recently most state codes were just a collection of statutes – problematic
a. Not all common law crimes were codified 
b. Left issues like accomplice liability unspecified. 
c. Often included overlapping and sometimes contradictory statutes.
d. Applied some internally inconsistent penological principles. 
2. The MPS attempted to create an example penal code that was comprehensive and consistent. (By ALI)

3.  More detailed and more liberal than most state penal codes. 

vii. Proof of guilt 

1. Due process clause – requires that standard of proof is beyond a reasonable doubt on every fact necessary to constitute a crime.  (approx. 99% certain)
viii. Case; Regina v. Dudley

1. Issue – Is the killing murder?

a. Dicta – to save own life you may lawfully take the life of another (defense) 
i. Not when that other is not threatening your life
ii. And not when they are not guilty of a crime against you or others. 
2. Facts – D’s stranded at sea w. V. W/out food for long period. D + S decide to kill P (b/c weakest), but B does not agree. They kill P anyways and 3 men live off him till rescued. No greater reason to kill P then the others, w/o killing someone they though they would die as no reason to suppose they would be rescued soon. Boy probably would have died 1st, as he was the weakest. 
3. special Verdict -  Jury could not decide so turned it over to the judge to decide and they would agree with his ruling 
4. Holding: no legal excuse to kill parker, this was an act of murder. Sentenced to death, commuted by Queen to 6 months. 
5. Reasoning – Can’t divorce law from morality. Preserving life is a duty; preserving life of others is a higher duty than preserving own life. To allow this killing to be legal would set a dangerous precedent. Analogy- extreme want if no excuse for theft so hunger is no excuse for murder. 
b. Why Punish

i. Justification of punishment – necessary because it is intentional infliction of pain by the government – could undermine the legitimacy of the government if it were imposing unjustified punishment. 
ii. Reason for punishment – must punish to legitimize the criminal structure, but have congruence between threat of punishment and performance. 
1. If not imposed the threat would lose its significance. 
iii. Justification of threat of punishment / punishment 

1. Retributive – 
a. Actor deserves punishment -Kant
b.  Abstract idea of justice – 
i. Utility is immoral and does not support justice
ii. Utility is using agents as a means to an end. 
c. Desert island example

i. Should kill last offender top see justice carried through to the end – b/c he deserves it. 
ii. Moral obligation to punish bad conduct and moral obligation not to punish when not morally blameworthy. 
iii. Also obligation not to punish disproportionately.  
d. James stephens and Dressler

i. Criminals should be hated. Punishment is an outlet for societies hatred of criminals.

1. If hate is justified then it is sometimes justified to desire to hurt someone. 

a. Sometimes permissible to hurt/punish in response to wrong doings. – wrongdoer getting his just deserts.  

ii. Positive Ret

1. Not only must an innocent person never be punished but one guilty of an offence must be punished. 

2. assaultive – purpose is really to prevent crime – is no punishment V will seek own justice

3. Protective – right to punish, fundamental human right to be  treated with dignity and criminals deserve to be punished and they must be punished to respect their human dignity. 

iii. Negative Retribution

1. It is morally wrong to punish an innocent person, even it society may benefit from it. 

e. Herbert Morris

i. Have a right to punishment 

ii. This rights derived from a fundamental human right to be treated as a person

iii. Fundamental right is natural and inalienable

iv. The denial of this rights implies the denial of all moral rights and duties. 

1. Punishment is meant to restore the balance of rights and burdens when one breaks a rule and bestows an unjust burden on others and gets disproportionate rights for themselves. 

2. Utilitarian

a. Useful purpose of punishment – for the greater social good.
i. Bentham – Pleasure/ Pain Calculus 
ii. Increase or decrease the overall happiness. 
1. Intensity, Duration, Certainty or uncertainty, Remoteness (of punishment determined over all happiness)

iii. Purpose of laws is to augment total happiness of community.

iv. Punishment is an evil – decreases happiness so only permissible so far as it prevents another evil.  

1. Not allowed when groundless, inefficacius, unprofitable, or needless. 

v. 4 types of deterrence 

1. General Deterrence – Knowing that committing crime will result in punishment should act to induce fear in others. Setting an examples for others.

2. Individual Deterrence – Supports idea of increased punishment for repeat offenders – Idea that once punished they will be adversely conditioned and not do it again. 

3. Incapacitation – Removes actor from the environment where they can commit crimes. Prevent destructive tendencies from being acted upon.

4. Reform – Letting actor know behavior is not permissible and lessening their desire to  commit these crimes. 

vi. Does deterrence work? Depends 

1. Nature of offence

2. type of offence 

3. perceived risk of detection, arrest and conviction

4. nature and severity of penalties 

3. Cases: People v.  Superior Court (DU) (CA CT APP 1992) 

a. Facts – 51 year old Korean woman shot girl suspected of shoplifting after a brief confrontation in which the V hit the D. Had a history of theft and gang problems in their store so D was afraid. 
b. Probation officer stated she was unlikely to repeat the offence, would not seek to harm others, but that she seemed rather unconcerned with the death of the girl, other than how it affected her family. 
c. Sentencing issues – She was sentenced to 10 years, but this was suspended
i. DA requested full sentence to send message to black community that black children are worth something (Retribution). 
ii. Judge rejects this a dangerous , justice not served when public opinion, prejudice, revenge or unjustified sympathy are considered to resolve a case. 
iii. Objectives in sentencing the D
1. To protect society -I
2. to punish D for the crime -R
3. encourage D to obey the law - D
4. deter others - D
5. Isolate D so she can’t repeat - I
6. secure restitution for V - R
7. Seek uniformity in sentencing.- R
iv. The only one that could be served in this case is to secure restitution, as she is not a threat to society. 

v. Under CA law probation not for firearms crimes unless under unusual circumstances

1.  She was under duress, did not have arms to commit crime, but to protect self, not past criminal history, and not likely to repeat.
4. Case; United States v. Jackson (US CT APP. 7th 1987)  

a. Facts – D was 35 at time. 30 min after being released on a work release program he committed this bank robbery. Was serving time for bank robberies, and 
b. Sentenced to life w/o parole, minimum possible sentence was 15 w/o parole 
i. In his case specific deterrence failed
ii. Can hope for general deterrence/ example
iii. Also can hope to incapacitate him so he can’t do this again
1. To do this can keep him locked up until death of just until he is too old to commit this crime again
2. Armed bank robbery is a young persons crime because of the high risks involved, so it is unlikely that he would commit this at age 60 or so. 
c. Judge thinks this is too harsh, he was never violent in these robberies so retribution does not warrant this

i. Concurring Judge took an economic perspective of punishement weighing the pluses and minuses (Posner)

d.  Thinks that general deterrence would fail because the crime in question is already high risk and low profit.
i. Would like to lock him up until he is harmless
5. When punishment may not work

a. Why do people commit crimes 
i. Benefits of crime outweigh the costs – Util.
1. Crime is attractive, must make it unattractive though threat of punishment. Make costs outweigh the benefits. 
ii. Immorality of actor – retribution
1. Not always possible to argue – some cases, like drug addiction, crime are committed because of mental illness or addiction. 
iii. General deterrence – the perfect sentence is a high level of punishment and certainty of being caught and it being enforced. 

iv.   Reconciling Utilt and Retribution 
1. Mixed theory of punishment – punish to protect society, but then one should apply retributive theory. 

a. Don’t punish the undeserving

b. Don’t punish beyond what is just for the individual

c. What to Punish

i. Supreme Courts holds that states can punish any conduct that it holds to be immoral or harmful. 
1. Bowers v. Hardwick (1986 GA)

a. GA made it a crime to commit homosexual sexual acts; this was found to be legal b/c no constitutional right to  sex.
2. Public Policy – What should be punished? 

3. Drug debate 
a. Schmoke
i. Treat drug use as a medical condition, not a law enforcement problem
ii. Criminalizing Drug Use – problems resulting from this policy
1. Leads to drug-related crimes
a. Crimes to get drugs
b. Creates black market
2. Claim: If you legalize drugs you get rid of the black market. 

iii. Problem with mixed message about drugs.

1. Some are legal while others are illegal (while they are all harmful)
b. Lawn

i. Drugs are illegal because they are bad. 
1. Legalizing drugs would lead to increased drug use and increased harm to society
a. Increase in crime 
2. Need to punish for specific and general deterrence. 
II. Elements of Just Punishment

a. Elements of a Crime 

i. Government most prove beyond a reasonable doubt 

1. an Act – actus reus
2. guilty mind- mens rea
3. Some crimes require a certain end, such as murder, where death must result. 

4. Others may require attendant circumstance, such as in statutory rape the V must be under a certain age. 
b. Actus-Reus – The act  required.
i. Must have proof of a voluntary acts
1. Case: Martin v. State (Al. Ct App. 1944)

a. D was arrested at  home, police took him onto a hwy where he was loud and swore. Convicted of being drunk in  public.
b. Holding – because the D was not there voluntarily the charge can’t stand. Act must be voluntary according to the statute. 
i. MPC § 2.01(1)
1. a person is not guilty of an offence unless his conduct was voluntary or omission of an act due to physically incapacity. These are not voluntary: 
a. a reflex of convulsion
b. movement during unconsciousness or sleep
c. conduct during hypnosis 
d. action not the product of effort of actor, conscious of habitual 
2. Possession is an act. 
a. Why not punish involuntary acts?

· Cant deter involuntary acts
·  Not a problem that can be corrected by punishment
· Retribution – no culpable mental state is act is involuntary
ii. Common Law

1. Only the 1st act has to be voluntary. 
2. Punishing for thoughts is not allowed as can’t know the thoughts of others
a. Requires that an act manifest the thoughts
b. Also intended to minimize multiple prosecution and punishment, 
3. case: State v. Utter (Ct App. WA 1971)

a. D was drunk and did not remember stabbing son. Was in armed forces and was conditioned to react violently when approached from behind. Tied for 2nd degree murder – convicted of manslaughter
b. Holding – Statute specified that homicide must be voluntary 
i. When state of unconsciousness is voluntarily induced  (drink or drugs) this is not a defense to prevent liability for acts committed while in that state 
c. Actus Reus- Omissions 

i. Case: People v. Beardsley (MI 1907)

1. D has mistress over, binged on drink and then told her to leave, she took some morphine pills and fell into stupor. He left her with a neighbor, she never woke up, Dr. was called – she was dead. 
2. Is there a duty to prevent her death?
3. Holding – He had a moral obligation to help, but not legal obligation to help. 
a. Law recognizes that in some situations a duty is owed to others, where the omission will result in death. 
b. Omission must be the immediate and direct cause of death. 
c. Only applied to certain classes of people, parent-child, master-seeman, husband-wife, where one has assumed a duty to another (voluntarily or  contractually) 
d. Most J’s no obligation to help others in the absence of a legal duty
ii. Jones v. US (DC Cir 1962)

4 situations were failure to act may be a breach of legal duty

1. where a statute imposes a duty

2. Special relationship with another

3. Contractual duty to care for another or voluntarily assume responsibility and by doing so prevent others from helping 

4. Where a person creates a risk of harm to another

iii. Common law allows harms to come other others b/c

1. omissions are more ambiguous than acts 

2. line drawing problems – who is responsible

3. well-meaning bystanders often make things worse

4. a failure to act is a benefit withheld and the law seeks to prevent positive harms from others 

iv. In the absence of special circumstances there is no legal duty to inform the police of another’s plan to commit a crime. 


1. Only active concealment is prohibited. 

v. Case: Barber v. Superior Ct. (ca Ct. App. 1983)

1. deceased went in for surgery, resulted in comatose state. On life support, family had Dr’s turn off life support. Later stopped all food an water. 
2. Was this murder?
3. Holding – This act was intentional and with the knowledge that the patient would die, but it was an omission and not an unlawful failure to perform a duty. 
vi. Social Harm

1. Result Crime 
a. Law punishes for unwanted outcome, the social harm that results from the act.
2. Conduct Crimes 

a. Punishes specific dangerous behaviors, to avoid the harm that can result from such conduct.
3. Attendant circumstances 

a.  Elements that constitute a part of the actus reus 
b. A condition that must be present or result inorder to constitute a crime.
d. Terrorism and Criminal Law

i. Using people as a means to an end is immoral in criminal punishment and in terrorism 
1. Terrorism – preplanned, politically motivated violence against non-combatants usually by non-state actors. 
a. To cause a political outcome, to express support for a political outcome, victims deserve punishment for actions, to coerce with fear to comply with their will.
b. Times when violence may be justified 
i. To prevent injury to self
ii. To prevent injury to others
iii. Prevent injury to self that is not immediate
iv. Preventing loss of liberty
v. Providing for a minimally acceptable life
vi. Promoting a better life for a special group
1. write decided 1-4 is ok, 5 is a hard case like Dudley v. Stephens, 6 is never ok
c. Terror compared to terrorism – inflicting pain on a cost/benefit analysis basis. Cost include potential for punishement, death, backlash, killing innocents

i. Benefits include accomplishing greater good
e. Mens Rea 

i. United States v. Cordoba-hincapie (Dist EDNY 1993)

1. mens rea – guilty mind, criminal intent 
2. an act does not make an actor guilty unless they also have the necessary mind state.(criminal intent) 
3. Idea of moral blameworthiness. 
4. If penalty is light, often no mens rea is required
a. Notable exception is statutory rape where no mens rea needed despite harsh penalty
ii. Case: Regina v. Cunningham (CT App UK 1957)

1. D stole a gas meter out of home and failed to turn off stop tap > death of resident from the gas
2. Holding – if he knew that this could result in harm them it was malicious conduct
a. Malice – requires actual intention to do the particular harm that was done or
b. Was reckless and could foresee that the result may occur, but continued with conduct regardless,
iii. Case: People v. Conley (Ct. App. Il 1989)

1. High school party where D hit V. in the face with a bottle
2. Holding – aggravated assault must be intentional or knowingly cause great bodily harm. 
3. Assumption that results natural part of actions
4. Not necessary to prove the particular injury, just the intent to cause injury. (found this intent in the choice of weapon, absence of warning, and the force of the blow)
5. Notes 
a. Intent -  defined to include the results that are the conscious objective of the actor and the results that he is reasonably certain may occur. 
b. Proving Intent​ – the natural and probable consequences doctrine- it is reasonable to infer that the person ordinarily intends the foreseeable consequences of their actions. 
c. Transferred Intent​ ​ - typically assigned in criminal cases when one intends to harm one person and ends up harming another.
d. Specific Intent – When the offence sets out a particular mental state in the definition of the crime.
e. General Intent – When no particular mental state is set out in the definition of the crime and thus it is only necessary to prove the act was morally blameworthy in manner – Culpability,  
Eg of actus reus and mens rea – 


Murder – AR the killing of a human, MR the intent to kill. 

iv. MPC § 2.02

1. State must prove each element of the crime + the mind state 

2. Abandons the term Mens Rea and replace with 4 

a. Purposely

i.  If the element involves the nature of his conduct or a result thereof, it is his conscious object to engage in conduct of that nature or to cause such a result; and 

ii. if the element involves the attendant circumstances, he is aware of the existence of such circumstances or he believes or hopes that they exist. 

iii. Must have the conscious objective to perform an action of that nature or to cause such a result.
b. Knowingly

i. If the element involves the nature of his conduct or the attendant circumstances, he is aware that his conduct is of that nature of that such circumstances exist; and 
ii. If the element involves the nature of his conduct, he is aware that it is practically certain that his conduct will cause such a result.
c. Recklessly

i. When he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct. This must be a great deviation from the standard of conduct that a law-abiding person would observe in the same situation. 
ii. Conscious risk creation (substantial + unjustifiable)

d. Negligently 

i. When he should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct. The risk must be of such a nature that the failure to see it considering the nature and purpose of the conduct and the circumstances known to him, involves a great deviation form the standard of care that a reasonable person would observe in that situation. 
3. When mind state is not specified it must be purposefully, knowingly or recklessly.

4. § 2.02(4) – Culpability applies to all elements of the crime

5. § 2-02(7) – Knowledge = knowledge of high probability (so no willful blindness)

6. § 2.02(8) – Willfully – satified by knowingly

7. § 2.02(9) – grade of offence determined by level of culpability

8. remained of elements of crime: Actus reus, mens rea, attendant circumstances 

v. Case : State v. Nations ( Ct. App. MO 1984)

1. Woman employed underage dancers at a club, claimed not to know they were under age. 

2. Under statute the D must have knowingly employed underage dancer. She did not know, thought willful blindness, was aware of a high probability of the risk, but this is not knowingly so not guilty.

a. MPC §2.02(7)

i. Aware that a high probability of the risk occurring is knowledge, unless they believe that risk actually does not exist. 

b. Willful Blindness Doctrine – Know when there is a high probability that the attendant circumstances exist. 

c. In MPC  no willful blindness- will not get you off

vi. Case: US v. Morris  (2d 1991)

1. Student sent computer worm out that crashed a number of systems. Though he had designed it to prevent it from doing this. 

2. Crime accused of was accessing w/o auth. Federal computers causing loss of `1,000 or more. 

3. Issue: did he intentionally access and cause damage?

4. Holding: Intentionally only applies to the accessing prong of the statute, so he had the necessary intent. 

f. Mens Rea – Strict Liability Crimes 

i. No mens rea required for strict liability offences
ii. US v. Cordoba-Hincapie
1. Common exceptions to mens rea requirement are public-welfare offences. 
2. Punishment far outweighs regulation of the social order as a purpose of the law in question – mens rea required
3. If the penalty is light then mens rea is probably not required, 
iii. Staples v. US (SC 1994)

1. Violation of the firearms act. Required to register certain types of weapons, D did not do this. Statute silent on mens rea. 
2. Issue: Should ignorance of the law protect from liability in firearms case? 
3. Holding: Guns are legal to own, and not necessarily dangerous and easy to buy, so not unlikely that people would not know of statute limitations. Slippery slope to impose strict liability b/c it is thought to be dangerous. Also sentencing is rather high, not normal w. strict liability offences, also leg intent. 
4. because of stiff penalty, infer mens rea requirement
iv. Case: Garnett v. State (ct. App. MD 1993)

1. Mentally retarded adult had intercourse with an underage girl. Strict liability offence – statutory rape. Defense was that he did not know her real age. 
2. what culpability should be required?
3. Mental defect, or lack of knowledge is not a defense for this crime, by statute this is a strict liability crime. 
4. MPC – w/o specified mens rea, act must be at least reckless, §2.02(3), so not strict liability
g. Mens Rea – Mistakes 

i. Sometimes a mistake of fact or law can be relevant to a criminal prosecution, 
1. When the mistake negates the mens rea
2. Distinction btwn culpability and element meaning in common law. 
ii. Case: People v. Nararro

1.   D accused of theft from construction site, believed that beams were worthless and abandoned or that they had value and he had no right to them. 
2. Statute required a mens rea of an intent to steal, purposely. 
3. Holding – if this was a mistake of fact and he did not know that they belonged to someone else, he would not be guilty of theft because would not have the necessary mens rea.
4. Held- the mistaken belief need not be reasonable, it is a subjective  standard  
iii. Marrero (NY CT APP 1987) 

1. D misinterpreted a statute about peace officers being able to carry a firearm. 
2. Mistake in interpretation of a statute was not an excuse because his meaning of the statute was not an official interpretation (then would be defense) 
3. MPC § 2.04(3)(b) – mistake is a defense when the actor is relying on an official statement, ie a judicial judgment, later found to be erroneous. 
a. Common law says basically the same thing.
b. Here this would not apply 
4. Policy reason to punish – to let him off would open system to abuse. 
a. Common law allowed mistake of fact to be a defense for specific intent crimes, but not for general intent crimes.
b. Common law did not allow for a mistake of law to be a defense. 
iv. Case; Regina v. Morgan

1. Husband of V told 2 soldiers that  his wife would have sex with them, and though she may fight she really wanted it. 
2. Was this mistake of fact a defense for the charge of rape?
3. Statute requires an intention to have non-consensual intercourse. Since they did not intend to have nonconsensual intercourse they were not guilty of rape. 
a. Under MPC they would not be guilty if it was a good faith mistake , and it negated the mens rea requirement. § 2.02(7) and § 2.04 
b. Could be guilty if reckless in MPC and in this jurisdiction. 
h. Proportionality

i. Kant

1. What is the mode and measure of punishment
a. Principle of equality

i. Undeserved evil that one commits against another is thought of as committed against oneself. 
1. By doing wrong this necessitates that punishment is applied so as to balance the scales of justice 
2. Right of retaliation – jus talionis.
a. Justification for death as punishment is that there is no equivalent to life, only way to extract justice is death. 
ii. Bentham 

1. Object of law is to prevent mischief (deterrence)

a. 4 things punishment are meant to accomplish

i. prevent all offences

ii. if man needs to commit crim, the next objective is to induce him to commit the least mischievous of the possible crimes.

iii. When determined to commit a particular crime, than object is to induce him to do as little harm as possible while committing it.

iv. To prevent crime as cheaply as possible.

b. Must ensure that punishment outweighs the benefits of the crime.

c. The greater the harm the greater the punishment

d. Where 2 offences come in competition the punishment must be balanced to ensure that the least offence of the crimes is committed..

e. Try to deter every part of the crime, 

f. Punishment should never be more than is necessary.

iii. Constitutional Principles

1. 8th Amendment 

a. Excessive bail shall not be required, nor excessive fine imposed, nor cruel or unusual punishment inflicted, 

i. 1910 SC ruled that this included punishment that was grossly excessive in length or severity in proportion to the offence.

iv. Case: Coker v. Georgia (GA SC. 1977)

1. Facts – While serving time for rape, murder, kidnapping and assault, D escaped from prison and entered a home where he tied up a man and raped his wife, then kidnapped her.  

2. “Death is different” analysis so proportionality argument does not apply across the board 

3. Convicted of rape and sentence to death

a. Appealed on ground that death was disp to crime. 

4. Issue – Was the punishment disproportional to the crime? 

5. GA statute provides that for rape can sentence to death, life or between 1 and 20 years. 

a. To sentence to death must find aggravating circumstances. 

6. Punishment is excessive when

a. It makes not measurable contribution to the acceptable goals of punishment – needless imposition of pain and suffering

b. Or grossly out of proportion to the severity of the crime.
7. CT looked at the fact that GA was the only state with this punishment for rape , legislative attitudes suggested that this was not proportionate, and concluded that-death is only appropriate in the case that a life is taken. Retribution – Punish what is morally deserved by the individual. . 
8. Dissent – objects to idea that death is not proportional in any case except murder. Thinks that 8th doesn’t prevent states from taking into account the chronic behavior of criminals – to prevent future harms. Also accounting for detrimental nature of rape. The eye  for an eye reasoning of the majority is not sufficient. Utility – death for rape when imprisonment doesn’t deter him from committing the crime, only way to protect society.
v. Modern role of criminal statutes

1. Harmelin v. MI (SC 1991)
a. Facts – D was convicted of possession of cocaine and sentenced to like w/o parole
i. There were 4 opinions. Kennedy’s opinion influencial. 4 principles 
1. legislature’s job to determine punishment 
2. 8th A neither retributive nor utilitarian – no one theory
3. Divergence in punishement part of Federalism
4. Objective factors What does this means? 

b. Was this punishment disproportionate to the crime? 
c. IN Rummel v. Estel the SC held that it was not cruel and unusual to impose life terms for repeat  offenders. 
i. Rejected that could prove unconst punishment by 3 parts test’

1. gravity of offence v. severity of penalty (some crimes are hard to determine how serious they are, some offences are legal in some states and illegal in others).
2. Penalties imposed in the same jurisdiction for similar crimes
3. Penalties imposed in other jurisdictions for the same offence. (not relevant to the 8th amm. b/c states are free to determine their own criminal codes independent of other states). 
d. There are certain historical guides and accepted practices that allows judges to determine which mode of punishment are cruel and unusual. Proportionality does not lend itself to this analysis, as this changes with time, place, social attitudes, public fears, changing criminal epidemics and different theories of punishment. 

i. Concurring – 8th amm. does not require strict proportionality between crime and sentence, only forbids grossly disproportionate punishment. 
ii. Dissent – the amendment does not forbid disproportionate punishment, but it does forbid excessive fines, - infers that this is because it is disp. To the crime committed. Does apply the 3 parts test that the majority dismissed. 
i. Legality

i. Modern role of criminal statutes

1. Nulla poena sine lege – no punishment where there is no law forbidding actions.
a. Ex post facto – not allowed to enforce statutes retroactively 
2. Void for vagueness

3. Rule of strict construction – uncertainty in statutes must be resolved in favor of the accused. 
ii. Nulla Peona Sine Lege – Courts cant make a legal act criminal without a statute 

1. Exceeds judicial powers and impinges on separation of powers. 

2. Case: Commonwealth v. Mochan (Superior Ct. PA. 1955)

a. Facts – D accused of repeatedly calling v and making lewed, immoral and lascivious comments to her. Called into question her morality, and talked about having sex with her and also sodomy. 

b. D was charged with intending to debauch and corrupt and devising and intending to harass and embarrass and vilify the v. 
i. Appealed on grounds that this was not a crime under the statutes of the state. 

c. Can these acts be punished, they were crimes under common law but not under statute? 

d. This act affected the public morality and he made suggestions of an illegal act of sodomy. Comments could have been heard by others and injured them morally.
 

e. Holds that this was a common misdemeanor, ruling affirmed. 

f. Dissent – The majority is declaring something to be a crime that has not been declared as being criminal. 

i. Also declared that anything that could potentially injury the public morality could be a crime. This ruling goes against the separation of powers, it is not for the courts to determine what is a crime, this is for the legislature, 

1. Note- Almost all state have abolished common law offences.

iii. Rule of Strict Construction – Must interpret statutes that are unclear, or terms that are not defined, in favor of the defendant

1. Also Separation of powers- not for the courts to significantly alter the meaning or application of a statute, this is a job of the legislature. 

2. Case: Keeler v. Superior Court (SC of CA 1970)

a. Facts- P divorced the v. At the time V was pregnant with another mans child. He found our about this and beat her, resulting in the fetus being still-born at almost 9 months. 

b. P was charged with murder. 

i. Issue is whether a fetus is a human being within the CA statute for murder.

ii. Defense was that a fetus was not a human being under the statute 

c. Ct looked at what human being was intended to mean in the original drafting of the crime, 

i. Developments of medical tech. Since drafting, making it possible for a 28 week old to survive.

d. Rule of strict construction requires that the statute be interpreted in favor of the D. 

i. Cant rule that the fetus was a human

1. Jurisdictional obstacles – the courts cant make legal behaviors criminal, this power is reserved for the legislature.

2. Also there are no common law crimes in CA, so the court really has limited room to move within the confines of the statutory law. Can’t give false meanings to words. 

e. Even if this was w.in the power of the court there are other restrictions

i. Due process of law – can’t criminalize behaviors and than apply it to acts that occurred before the act was criminal. No retroactive statutes

f. Concludes that the statute was not intended to apply to unborn fetus. 

i. To construe the statute in another way would be to exceed the courts judicial powers and deny due process of law. To make this act murder would not have been foreseeable to the Defendant and as such would deprive him of due process of law. 

1. Ex Post facto – retroactive judicial expansion of a statute, this violates due process of law.

iv. Unconstitutional Vagueness – applies when a statute is too vague to make too broad a class of behavior criminal, or if a reasonable person would not be able to determine what acts are forbidden under the statute. 

1. Case: In Re Banks

a. Re peeping tom statue 

i. Defendant claims that the statute is unconstititonally vague 

ii. Arguing that the statute cannot mean what is states as this would prohibit conduct that the statute really can’t intend to prohibit.

b. Due process of law requires definiteness

i. Ensures that there is fair notice of the conduct that is prohibited 

ii. Also defines a reasonable ascertainable standard of guilt

c. Where statutes are clear and unambiguous the court has no room for judicial interpretation

i. Where it is unclear courts must interpret the legislatures intentions. 

d. Past holding support this interpretation

i. Prohibiting the wrongful spying into a room upon a females with the intention of violating her legitimate expectation of privacy.  

e. Applies rules that words in statutes are not merely redundant, but that they each has a separate meaning that adds something to the meaning of the statute. 

f. The statute is sufficient to give adequate notice and it is not overly broad to prohibit legal conduct. 

2. Case: Papachristou v. City of Jackson (SC 1972)

a. Statute was overly broad > unconstitutional 
b. Fails to give an ordinary person fair notice that conduct is prohibited and provides for too much room for arbitrary arrests. 
III. Rape

a. Introduction

i. Very few rapes are reported, and fewer are cleared by the police.
ii. Acquaintance rapes are often thought to be inappropriate for prosecution
1. Prior relationships creates ambiguity about whether or not a crime occurred. 
2. Perception that this increases the risk that the victim will not cooperate in prosecuting the offence. 
3. The laws regarding rape are undergoing changes as the attitudes in society change regarding sexual behaviors. 
iii. Gender biases are incorporated in the rapes laws

1. Mostly made by men and interpreted by men, 
2. Intention is ideally to protect women against men, 
a. Common law – 
i. Rapes was property crime, women were the property of father or husband, the damage from rape was that of damage to the property of the man. Restitution was made to the man and often the rapist was made to marry the victim. 
iv. some of the questions that must be answered 

1. How do you prove rape?

2. What is consent? 

3. Worse to be raped by strange or acquaintance? 

v. Case: Roundtree v. US (DC CT App. 1990)

1. Rape was viewed as property crime in bible

a. Property violations 

2. Notion that the world is divided into good girls who don’t and bad girls who do was part of the society that placed women into a cage. 

3. Until recently the V was treated as if they lacked credibility so that there were special rules of corroboration in rape cases 

a. Rape cases resulted in the V’s being place on trial by their aggressors

b. Put woman’s sexual history on trial.

4. Women are expected to put up the utmost resistance for it to be rape. 

a. Often this was not enough, as it would be construed as erotic pleasure from being overcome by a man. 

5. Holding – Must see that justice is done by both the D and the V, dual commitment to the V and the D in overcoming the historical bias against women in rape trials (can’t unfairly punish Defendants for the poor state of the law on this issue). 

a. Most rapes are SIMPLE RAPES – where v and rapist know each other beforehand and where violence is absent from the equation (making prosecution very difficult). 

b. Actus Reus

1. Why is rape a separate crime from assault when assault is an unwanted touching?
a. To protect sexual autonomy
b. A way to ensure male dominance – impliedly defines what is normal in sexual relationships. Supports idea that inequality is relationships is normal. 
ii. Common law 

1. – Forcible rape – Rape is the carnal knowledge of a woman forcible against her will. 

iii. MPC –

1. 213.0 – Definitions

a. Sexual intercourse- includes intercourse per os or per anum, with some penetration however slight; emission is not required;
b. Deviant sexual intercourse – sexual intercourse between human beings who are not husband and wife, and any form of sexual intercourse with an animal. 
2. 213.1 Rape and related offences

a. Rape – a male who has sexual intercourse with a femael, not his wife is guilty of rape if”
i. He  compels her to submit by force, or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone, or
ii. He has substantially impaired her power to appraise or control her conduct by administering or employing without her knowledge  drugs, intoxicants or other ,means for the purpose of preventing resistance; or
1. the female is unconscious; or
2. the female is less than 10 years old.
Rape is a felony of the 2nd degree unless (i) in the course thereof the actor inflicts serious bodily injury upon anyone, or (ii) the victim was not a voluntary social companion of the actor upon the occasion of the crime and had not previously permitted him sexual liberties, in which the cases the offence is a felony of the 1st degree. 

b. Gross sexual imposition- a male who has sexual intercourse with a female, not his wife, commits a felony of the 3rd degree if

i. He compels her to submit by any threat that would prevent resistance by a woman of ordinary resolution; or

ii. He knows that she suffers from a mental disease or defect which renders her incapable of appraising the nature of her conduct; or

iii. He knows that she is unaware that a sexual act is being committed upon her or that she submits because she mistakenly supposes that he is her husband.   

iv. Case: Rusk v. State (St. Special Appeals MD 1979)

1. 2nd degree rape in MD
a. intercourse
b. by force
c. w/o consent
d. against her will. 
2. Actus Reus – Force or threat of force against her will.

3. Facts – V was 21 and mother, separated from husband but not divorced. When out w. friend and met D at a bar. He asked for ride home. When there he asked he to come in, she declined until he took keys. Went up, b/c scared, waited while he was in another room, then was pulled onto bed by D. He undressed her and she undressed him. Begged to leave, was told no, scared of look in his eyes. ‘If I do what you want will you let me go w.o killing me?” crying. He lightly choked her. Performed oral sex then intercourse. After leaving she wondered what would have happened had she not given in. 
4. Was this rape if no force? 
a. Force is an essential element of the crime, evidence must warrant a conclusion either that the V resisted and her resistance was over come or that she was prevented from resisting by threat to her safety. 
5. Court found no evidence of resistance or fear that would prevent resistance. (Objective standard) 

6. Dissent thinks this is wrong, and that the issue should not be resistance but the presence of force on the part of the D. 
a. Wrong to place focus on the Victims acts
b. Should not equate submission with consent. 
c. Question is whether the v’s fear was reasonable – question for the jury. 
i. Battelle study showed that one is more likely to be hurt if they resist
v. State v. Rusk (St. App. MD 1981)

1. Appeals court holds with the dissent 
a. A reasonableness of the v’s apprehension of fear was a question of fact for the jury.
i. Traditional rape statutes – require that the intensity of the struggle demonstrate her utmost resistance and her resistance must not abate during the encounter. 
1. Some states do not require a show of resistance, but most do. 
MPS – Commentary on 213-1 (a)  

The lack of resistance on an occasion will not preclude a conviction of rape if the jury can be convinced by the context and degree of force employed that the submission was compulsive. 

vi. State v. Alston

1.  V did say no in this case, why is this not enough?   Need show of resistance 

a. Resistance is not an element of rape, it is in reaction to force. Taken as evidence of non-consent. 
i. Women who resist are more likely to be harmed. 
ii. Actually requiring that women put themselves in the way of harm. (Battelle Study) 
2. D was former boyfriend of V. History of beating her. Told her he was having sex with her one last time after she told him they were over. She did not seek help from bystanders. She just waited in house while he chatted. She said no. She did not fight but cried. Immediately reported this. Later encounter she did consent. 

a. Consent by V is complete defense. 
i. Must be freely given and can be removed at any time prior to penetration. 
3. Court found sufficient evidence of lack of consent, but not enough evidence on force element. 

i. Raises question of past history of violence between D and V. Should this be a factor in the evidence, she was unable to resist because of conditioning? 
ii. Rape laws evolved at a time when sex outside of marriage was a crime. Women would claim that they were not willing participants to call into question the actus reus of the crime, thus stating a defense. This why today women need to prove the use of force, as this was a way to prove that the woman did not participate in the crime.  
iii. Unspoken acts can be sufficient threats, but the court held that the is was not the case here
iv. Rule: it is enough if the totality of the circumstances gives rise to a reasonable inference that the unspoken purpose of the threat was to force the victim to submit to unwanted sexual intercourse. 
v. Is there a subjective or objective standard here? More objective than not – reasonable person in the circumstances. ?
vi. Note: the force used here was not imputed to the sex act  
vii. Case; Berkowitz (PA 1992)

1. Rape shield law – sometimes different standards of evidence in rape cases. 
2. V in this case was slightly acquainted with the D. She did say no, but he continued anyway, she was not threatened and she knew that the locked door could easily be opened from the inside. She did not fight against him because she could not move and did not scream because she felt it was a dream. After she got up and left. 
3. He was convicted of rape and indecent assault. 
4. Was there evidence to support a rape conviction? 
5. PA has objective standard to prove use of force: Person of reasonable resolution. (forcible compulsion can be by physical, moral, or intellectual means)
a. Factors to be weighed
i. Age of actors
ii. Mental and physical condition of actors
iii. Atmosphere and setting of encounter
iv. Extent to which the accused may be in position of authority, domination or custodial. 
v. Whether V was under duress. 
b. resistance is not required in the state. 

6. Court found no evidence of force, thought they believe she did not consent. Lack of consent is not proof of the use of force, and since the statute states as an element the use of force this must be proven. 
7. Elements of rape
a. Sexual intercourse
b. Forcible compulsion
8. MPC – no force so no conviction for rape, but possible conviction for gross sexual imposition,

viii. Case: State of NY in the Interest of M.T.S.

1. Facts – They lived together and she claimed that she woke up with him in her. He claims that they made out and intercourse was consensual until she pulled him off and slapped him. 
2. D found to  be delinquent for sexual assault. This reversed by appellate ct. because no proof of force.  Charge was equivalent to 2nd degree sexual assault. 
3. What does force mean? And can one be guilty of assault with no proof of force? 
4. Force = non-consensual penetraion 
a. Non-consent is an element of the offence
5. Ct stated force was any degree of physical power of strength used against the V. 
a. Force used to be measured by the reaction of the woman. Credibility of the V. 
b. Reform moved to ensure that the burden of proving non-consent did not fall on the V. And urged that the resistance requirement be abandoned, breaking connection between force and resistance. 
c. Code was based on MPC- stated compulsion implied non-consent and that words compel to submit means something more than a token initial resistance. 
d. Must prove beyond a reasonable doubt that there was penetration w/o affirmative and freely given permission. 
ix. Deceptions and non-physical threats

1. Case: Boro (CA APP. 1985)
a. V was called by D who claimed to be a dr and that she was suffering from a fatal disease for which there were 2 treatments.
i. Painful op or intercourse with a donor
She chose the 2nd and when to hotel and had sex with him and paid him $1000. 

b. is deception causes a misunderstanding as to the fact itself there is not legally recognized consent (cases of fraud).

c. If fraud does not directly relate to the cause of action then consent stands as if the fraud was not committed. 

d. Holding – the statute does not specify tfraud as doing away with consent in the crime of rape, so consent if given will hold – not guilty of rape. Only fraud in inducement. 
i. Held that v had not given consent.
ii. MPC –not rape because rape requires force. Perhaps fraud in the inducement. 


x. Basic treads in application and structure of rape laws 

1. Some states require affirmative consent. 
2. Many states have a marital exemption 
3. Fraud in inducement does not do away with consent but fraud in fact can do away with consent. 
c. Mens Rea – Proving Rape

i. Case: Commonwealth v. Sherry (Supreme MA 1982)
1. Facts – V and d’s worked together @ hospital. D’s made sexual advances to her all night then took her to a homes of one of them, possibly against her will. There they had intercourse with her against her will then took her home. She did not fight
2. Problem w. jury charge? 
3. Claim that this was a mistake of fact, is this a defense for rape? 
4. Defense of mistake of fact requires that the accused act in good faith and with reasonableness. 
5. Aware of no SC that recognizes mistake of fact without consideration of its reasonableness as a defense. 
i. General rule is that if the D has a genuine belief that that the V voluntarily consented he does not have the necessary mens rea to be guilty of rape. 
ii. Reasonableness of mistake can do away with necessary mens rea. 
iii. Court suggested that any “no” is cause to stop and any further action is taken at own risk, even if thinks woman says no but means yes. 
iv. Hailsham – the prohibited act of rape is to have intercourse without consent. Minimum mens rea is the intention to do the prohibited acts. With this in mind there is no room for a defense of mistaken mind, one either has the necessary mind set or not, and they either have the necessary intent or not. 
ii. Proving rape – rape shield laws 

1. State v. Herndon (Ct App WI 1988)
a. 6th Amm. – guarantees D a fair trail by providing right to cross-examine all witnesses against him. 
b. Rape shield laws

i. Enacted in most states, and generally deny a D in sexual assault cases the opportunity to examine the complaintant concerning her prior sexual history. Also can’t enter evidence on that subject either. 
ii. Reflects the judgment that this evidence has too little probative value on the issue of consent. 
iii. 4 Approaches
1. MI – general prohibition on this, with some specific exceptions allowing this evidence when it is highly relevant under the circumstances and required for the defense
a. Prior consensual acts with D
b. Law prevents D from harassing and embarrassing V.

c. Typically evidence has no bearing on the issue of consent.

d. Allows jury to focus on the evidence and relevant issues.

e. Effective law enforcement b/c V’s will be more willing to report incidents. 

2. TX – Procedural in nature

a. May be used provided certain procedural procedures are followed

b. Also if trial ct determines that the probativeness of the evidence out weighs its prejudicial nature.

3. Federal – General probabition on sexual history

a. Exceptions in circumstances where the evidence is relevant to an effective defense. 

b. General catch basis provision allowing the evidence on a case by case basis.

4. Ca – Evidence offered to prove consent is generally inadmissible unless the evidence concerns prior history with D.

a. Allows reputational attack is relevant to credibility

iv. 6th amm. rights must bend to protect the V.

v. relevant evidence is any evidence having any tendency to make the existence of a fact that is of consequence more of less likely. 

2. Case: People v. Wilhelm (MI 1991)
a. V and D in a bar, not together. V showed breast to 2 men and let one fondle her, not the D. Later D had sex with her. 
b. Not allowed to enter evidence on her behavior in the bar, as it was not probative of her consent to intercourse with D. Her acts with 3rd parties is irrelevant as to her behavior with D. 


IV. Homicide

a. Introduction

i. Murder – unlawful killing of another human being with malice aforethought – Common law
ii. Included a number of mental states
1. Intent to Kill – awareness that death of another would result from ones actions, even w/o specific desire for that end
2. Intent to Cause Grievous Harm – knowledge that death may result.
3. Depraved Heart Murder – unintentional evincing a depraved heart or abandoned and malignant heart. Extreme recklessness. 
4. Felony-Murder  - Assigns strict liability for a homicide committed during the commission of a felony. 
iii. Originally did not include degrees of murder 

1. The reform case to confine the death penalty to the most heinous crimes. 
a. Murder 1st changed to degrees in PA in 1794; they wanted to punish those who killed with premeditation more than impulse killers 
iv. Common law later divided murder from other killing based on aforethought. 
a. Voluntary Manslaughter – even if intentional, no malice, and in the heat of passion upon adequate provocation
b. Involuntary Manslaughter – if death resulted from unduly dangerous act of from an otherwise unlawful act. 
i. Sufficiently reckless or
ii. Negligent to constitute depraved heart.
2. Manslaughter – federal provision 

a.  killing of a human by the act, procurement or culpable negligence or another where such killing shall not be justifiable. 

b. Without malice 
i. Voluntary – sudden quarrel or heat of passion
ii. Involuntary – in commission of unlawful act not amounting to a felony, or in commission in an unlawful manner or without due caution, of a lawful act which might produce death.
v. MPC - § 210.2 – murder 

1. except as provided in 210.3(1)(b), criminal homicide constitutes murder when:

a. it is committed purposely or knowingly; or

b. it is committed recklessly under circumstances manifesting extreme indifference to the value of human like. Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviant sexual intercourse by force or threat of force, arson, burglary, kidnapping of felonious escape. 
2. Manslaughter is a felony of the 2nd degree. 

V. The protected interest – Human Being 

a. Case: People v. Eulo (Ct App Ny 1984)

i. D shot V in the head. D was brain dead so removed life support and vitals stopped. 

ii. Issue is when death occurs? Brain or heart? 

1. Recent times- death when can harvest organs, (cesession of life)

2. Tech changed the concept as person can stay alive on respiration machines. 

3. In this case the deciding factor was whether the shot caused death, only way medical treatment would be an intervening force would be if the treatment was grossly negligent. 

b. Intentional Killing 

i. Deliberation-Premeditation formula
1. Case: State v. Schrader (1982)
a. Altercation in a shop, v. reached into pocket and D stabbed him 51 x’s w. hunting knife. 
b. Claimed self-defense, 
c. Issue – what does premeditation mean? 
i. Premeditation – legal – in this case meaning intentional or knowing. 
1. Doesn’t require pre-planning
2. Other jurisdictions require enough time to deliberate. 
2. Case: Midgett v. State (1987)

a. Child abuse leading to death .
b. Issue: sufficient evidence to support finding of premeditation and deliberate purpose. 
c. Held that child abuse is not evidence of premeditation, no clear intention to kill the child, just to beat it. 
3. Case; State v. Forrest (1987)

a. Son shots terminally ill, and suffering father in the hospital. To end suffering. 
b. Was this premeditated? Yes
i. Test 
1. want of provocation from V
2. conduct and statement of D before and after killing
3. threats and declaration before and during the act
4. ill-will btwn parties
5. evidence of killing in brutal manner. 
6. dealing of lethal blow after v is felled.  
4. MPC - § 210.6 – - Sentence of death for murder 

a. Is person who kills with aforethought worse than the impulse killer? 

b. Doesn’t distinguish between degrees of murder, just murder and manslaughter. 

c. Abandons premeditation – drafter don’t think premeditation dist btwn the worst killers. 

d. Mental states for murder in MPC

i. Knowingly- if the element involves the nature of his conduct or the attendant circumstances, he is aware that his conduct is of that nature or that such circumstances exist

1. and the element involves a result of his conduct, he is aware that it is practically certain that his conduct will cause such a result. 
ii. Purposely – if the element involves the nature of his conduct or a result thereof, it is his conscious object to engage in conduct of that nature or to cause such a result 

1. and  if the element involves the attendant circumstances, he is aware of the existence of such circumstances or he believes or hopes that they exist.

iii. Recklessly -  when actor consciously disregards a substantial and unjustified risk that the material element exists or will result form his conduct. The risk must be of such a nature and degree that, considering the nature and purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation. 

iv. If mental state not determined in statute, these 3 apply. 

ii. Manslaughter- Heat of passion

1. Common law principles 

a. Case: Girouard v. State (1991)

i. Wife taunting husband and he kills her.

ii. Adequate provocation – partial defense for homicide (can lower conviction from murder to manslaughter) 

1. Provocation must arouse sudden, intense passion in the mind of an ordinary person. 

2. D must have been provoked

3. no cooling off period

4. mere words are not enough. 

a. Common law – 
· Exposed to deadly force
· Discovery of spouse in bed with another.


iii. usually considered to be mitigating circumstance

1. Extreme assault or battery on the D

2.  Mutual combat

3. defendants illegal arrest

4. injury or serious abuse to a close relative 

5. sudden discovery of spouses adultery

iv. Distinction tends to be the lack of malice in the killing 

v. Rules

1. adequate provocation

2. killing in the heat of passion

3. no opportunity to cool off

4. causal connection between provocation and act. 

vi. Common law does not recognize words as sufficient provocation

a. Reasons

· A reasonable person would not be provoked

· Any argument leading to death would be manslaughter unjustifiably. 

2. Some courts do recognize this. 

a. This is usually a jury question – what constitutes provocation. 

b. This is a concession to human frailty. 

c. Traditionally provocation that occurred in the past was not admissible, this is changing, 

b. Dressler

i. 2 types of defense 

1. Justification – lesser harm that is the crime was not committed. Affirmatively good thing. 

a. The v did a wrong (committed a crime – adultery, assault) 

b. A way of restoring justice  

2. Excuse (partial excuse) – Admit to doing wrong, but not morally blameworthy. 

a. Less blameworthy – not premeditated, 

· Involuntary action

· Mental state is compromised

· Voluntary, but not as a cool rational person

c. Who is the Reasonable man?

i. Represents an objective standard to measure conduct. 

d. Not dressler – provocation defense exists because reasonable people get provoked. Still not reasonable to kill, recogonixing human weakness

e. Retrubution = heat of passion less morally blameworthy

f. Utilitarian – not rational so not deterrable



iii. Case: Director of Public Prosecution v. Camplin (UK 1978) (Lord Diplock) 

1. 15 yr old boy sodomized by a man, then killed him .

2. Reasonable man

a. Of either gender, not exceptionally excitable.

b. Has self-control that is expected by society

c. Account for age, gender, ethnicity 

3. Test 

a. Provocation must cause D to lose self-control

b. Provocation must be of the sort that would cause a reasonable man to act as the accused did.

4. Words are allowed 

a. More likely to inflame if true




i. Is it fair to consider gender (men more easily provoked)

ii. 3 stages where cts can look at D.s Characteristics (less  objective standard) 

1. deciding whether D actually was provoked to lose control

2. measuring the gravity of the provocation to a reasonable man 

3. in accessing the level of self-control to be expected of a reasonable person.

5. Reason for the objective standard – to avoid catering to the idiosyncratic persons

6. MPC – 210. 3(1)(b) 

a. Manslaughter – recklessly or under extreme mental or emotional disturbance.   

b. Reasonableness – Not completely subjective, only consider relevant circumstance. 

i. Evaluate situation and circumstances from viewpoint of actor. 

ii. Reasonable person in the defendants situation. (what is part of D’s situation: external factors but not idiosyncratic moral values 
iv. Case: People v. Casassa (Ct. Ap. NY 1980)

1. D dated v. she dumped him ,he stalked her and then killed her. 

a. Must prove extreme emotional disturbance

i. Must have acted under influence of EED

ii. Must have reasonable explanation or excuse for the EED.

iii. Common law – 

1. no provocation so murder not manslaughter 

a. adequate provocation would be adultery or assault 

iv. MPC 

1. no reasonable explaination so murder


a. extreme emotional disturbance that is reasonable is required  



c. Reckless and Negligent Killing

i. Case: Berry v. Superior Ct (Ct. App. CA 1989)

1. D owned a pitbull that was trained to fight, killed child. 
2. Test – for implied malice 
a. Actual appreciation of a high degree of risk that is objectively present. 
3. Test –wantonness – 

a. Extreme indifference to life and subjective awareness of a high probability of death. 
ii. MPC § 210.2- Murder  

1. Murder when committed recklessly under circumstances manifesting extreme indifference to the value of human life. Presumed if committing other crimes as the time 
2. § 2.02 – a person acts negligently when he inadvertently creates a substantial and unjustified risk  of which he ought to  be aware. 
iii. MPC § 210.3 – manslaughter 

1. Criminal homicide constitutes manslaughter when:
a. It is committed recklessly; or
b. A homicide which would otherwise be murder is committed under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse. The reasonableness of such explanation or excuse shall be determined from the viewpoint of a persons in the actor’s situation under the circumstances as he believes them to be. 
iv. Common law  - Involuntary manslaughter 

1. breech of duty must amount to more than mere ordinary or simple negligence. Gross negligence.
v. Involuntary manslaughter 

1. criminal negligence 

2. unintentional killing during the commission of a crime, 

3. Case; State v. Hernandez (

a. MVA – D was drunk and killed passenger in other car. Car was full of drinking slogans. Found guilty of manslaughter 
b. the slogans were not admissible to est that he was aware of the harm
c. Elements of involuntary manslaughter 
i. Cause death
ii. Criminal negligence – failure to be aware of substantial risk that is a gross deviation from a reasonable standard of care  
vi. Negligence 

1. considered an objective form of fault because liability is based on actors failure to live up to the external standard of care of the reasonable person, 
2. Case; State v. Williams 

a. Baby died due to illness where the parents did not seek medial care.
b. There is a parental duty to provide medial care for kids.  
c. The parents were on sufficient notice that the child needed medical care – failure to provide care was ordinary negligence (sufficient to convict under statute) 
d. Criminal negligence – higher risk of harm  or particularly serious harm 
e. MPC § 210.4
i. Uses objective standard but in actor’s situation. Heredity, intelligence, temperament not part of the situation. 
vii. Why punish

1. Retribution – against punishment for negligence. They are not making free choice to do wrong so not morally blameworthy

2. Utility – Can’t deter because actor doesn’t know that they are doing something wrong. Threat of punishment is futile 

a. General deterrence – encouraging people to exercise due care. 
d. Felony Murder 

1. Common law  - permits punishment for the most serious offence that are accident. 
a. felony + death = murder 

b. all felonies were capital, so made no difference in punishment, 
i. In modern law much greater impact – more felonies with lesser punishments. 
2. MPC - § 210.2 – extreme recklessness + aggravating circumstances 

a. Felony murder – if death results from conduct during commission of a felony
b. To impose liability based on culpability required for underlying felony w/ separate proof of culpability for the death. 
c. Strict liability 
d. Mens rea – idea of general criminal disposition rather than a specific mental state for each offence. 
ii. Case: People v. Stamp 

1. D committed armed robbery and a woman died of a heart condition – attack brought on by fright from robbery
a. Killing committed in the perpetration of a robbery is murder in the 1st. No intentional act other than substantive crime required, 
b. Only requires mens rea of the substantive crime.
c. Foreseeability of death not relevant so long as death is direct result (substantial factor) of felony  (natural or probable cause)
iii. Case : People v. Fuller 

1. D stole tires from cars, pursued by cops and hit a car at intention, killing someone in the accident.
a. Act with negligence 
b. In acting negligent caused the death of another
c. Lack of awareness of risks to others
i. Criminal negligence – gross deviation from the standard of care of a reasonable person, 
2. Ct. thinks rule is irrational, but must be applied anyway b/c it is statute – any one of 6 felonies (including burglary) resulting in death –strict liability. 
a. Crime committed was not violent  
b. Such a harsh result destroys symmetry of the law by equating accidental killings with premeditated murder. 
iv. Policy Debate 

1. Roth and Sundby
a. Deterrence 

i. Intended to deter negligent and accidental killings during the commission of felonies
1. To deter felonies
ii. Fails because

1. Not possible to deter unintended acts 
2. more punishment (not= ) more deterrence 
3. law should focus in intentional acts 
4. Not reasonable to expect criminal know the law. 
b. Transferred intent 

i. Intent to commit the felony is transferred to the killing, to find culpability for murder 
1. N/A/ b/c crimes have different mens rea
c. Retribution 

i. Punish b/c D committed felony + a death occurred 
ii. D has evil mind- justifies punishment 
d. General Culpability 

i. Law as enforcing morality
ii. Concerned w. guilt + innocence and criminal liability 
1. Conflicts with the trend to categorize homicide according to degree of culpability 
2. In defense of Felony Murder doctrine – Crump

a. Punishment as based on actus reus and not mens rea. 
i. Gradation based on the results (eg different punishment for murder than for attempted murder) 
ii. Gradation reflects societal norms of proportionality. 
1. Greater punishment b/c society views a felony that results in death as more serious than one that does not. 
b. Condemnation reaffirming value of human life.

i. To not differentiate btwn crimes that result in death would send message that life is not valuable.

ii. Expression of solidarity with V.

iii. System provides D with opportunity to repay debt to society. 

c. Deterrence 

i. No proof that Deterrence does not work

d. Advantage of clear definition of crime 

i.  Makes it easier on jury, as do not have to consider each crime separately

e. Best allocation of judicial resources 

i. Makes criminal process more efficient

f. Minimize utility of perjury 

i. Futile to deny that death was just an accident

v. Limitation on Felony- Murder 

1. Inherently Dangerous Limitation
a. Case: People v. Burroughs (CA 1984)

i. Healer attempted to cure a cancer patient and accidentally caused his death. 

ii. To convict of FM underlying felony must be inherently dangerous

1. Look at felony in the abstract, not in the specific case 

2. Can the crime be committed w/o serious risk to human life? 

3. Great bodily harm – serious impairment of physical condition

4. Underlying purpose of FM rule is to encourage criminals to commit crimes w/o unnecessary violence that might result in death. 

5. “it would be reasonable to say that any act known to be dangerous to life, and likely in itself to cause death… sufficient to convict under FM. (common law limitation)

b. Problems 

i. Blurs grading of crime 

1. What if J has manslaughter and FM rule, could be convicted of murder for committing manslaughter.  

2. Merger Doctrine
a. Case: People v. Smith (CA 1984) 
i. Child abuse resulting in death. 

ii. Ireland holding 

1. If death would be an integral part of the crime at hand, FM N/A/

iii. Eg. In a breaking and entering where the intent is to cause bodily harm,

iv. FM to be applied when underlying offence was committed with independent felonious purpose

1. Felony included in facts of homicide

2. integral part of homicide

3. Death resulted from conduct for an independent felonious purpose as opposed to a single course of conduct with a single purpose. 

v. Holding – death of a child was caused by an assault that was the basis of the charge of felony child abuse – crimes merge. Not FM

1. because otherwise any crime that resulted in death would be tried as 1st murder – diluting the purpose of homicide law

vi. Butler’s Anomaly 

1. felony w/ no intent to kill + death = murder

2. felony w/ intent to kill + death = manslaughter 

3. Killing in Perpetration or in Furtherance of felony
a. Case: King v. Commonwealth (Ct. App. VA 1988)
i. D was flying plane loaded with pot, crashed due to bad weather, killer passenger 

ii. Causation that must exist btwn felony and death to invoke FM

1. Killing so closely related to the felony 

2. Time, place and causal connection to make it part of same criminal enterprise 

iii. Death must be a consequence of the felony, not merely a coincidence 

1. too harsh and unreasonable to hold felony resp for death that occur that are totally unrelated to the crime.

2. Must be in furtherance of the felony

3. Must ct.s hold that FM still applies when fleeing the scene of the crime. 

4. Here death not found to be in furtherance of felony 

b. Case: State v. Bonner (NC 1992)

i. D and 3 others tried to rob restaurant, cop shot 2 of them. 
ii. Is D responsible for the death of cohorts? 
iii. Concert theory – must be acting in concert to be liable for a death that occurs in connection with a felony but is in fact committed by another person. 
1. Theory of accomplice liability 
iv. test

1. D. did the killing 
2. accomplices did the killing 
3. killing in furtherance of common design or purpose (agency  theory) 
4. MPC + FM

a. § 210.2(1)(b) 

i. somewhat akin to FM as can convict a person for murder if death results from the commission of a felony; but must show
1. extreme recklessness showing indifference to life
a. a rebuttable presumption 
2. Intended to deter reckless commission of felonies 
e. Death as Punishment

i. Constitutional implications 

1. Does DP comport with 8th and 14th A.
a. 3 const objections 
i. equal protection
ii. procedural Due Process 
iii. Cruel and unusual punishment.  (8thA)
1. Excessive P – 
a. Grossly Disp to the crime 
b. Serves no purpose.  
b. At drafting death P was used widely, but should this shift with changed in society? 

2. Furman v. Georgia.  US Supreme Ct. held that death penalty was still constitutional, but subject to limitations to prevent arbitrary, capricious, or discriminatory imposition of the  penalty.

a. In response to Furman, 35 states reformulated their sentencing provisions to fit Supreme Ct.’s requirements.

b.  Most states adopted MPC provision (§210.6), which requires post-conviction sentencing hearing in which parties can introduce evidence of aggravating/mitigating factors relating  to the murder and the Δ.

c. Case: Gregg v. Georgia (SC 1976) 

i. IS sentence of death for murder consistent w. 8th and 14thA? 

ii. Court held that the death penalty still refelcts contemporary values – and the statute meets the requirements set for the in Furman

iii. Furman standard requiring sentencing procedures that prevent arbitrary imposition of penalty (pre-sentencing hearing, jury consideration of aggravating/mitigating factors; statute provided for automatic appeal of all death sentences to State Supreme Court).

1. state altered laws to include a death penalty

iv. There merely needs to be an appropriate hearing

v. Dissent says its not in line w/ common thinking and it is still excessive even if people want it. 

vi. D suggesting that society no longer finds D acceptable 

1. Juries reluctant to impose it

a. Ct says this is sign of cautiousness 

b. Juries do in fact impose it – endorsement of D. 

c. After Furman struck down statutes as unconst – 35 states redrafted statutes, 

vii. Purpose of DP

1. Belittles crimes not to impose it

2. Does away w. need for vigilante justice 

viii. Must have aggravating factors 

1. Previous criminal record 

a. Mandatory death sentences are unconst. 

2. Have to look at contemporary values. 
ix. Marshall’s dissent: majority acknowledged that there was little evidence showing that death penalty deterred (but assumed it deterred anyway); UN used same arg. to outlaw death penalty.  Majority’s arg that penalty serves retributive goals (express society’s outrage) is 

actually utilitarian arg.
3. Policy issues – 

i. Abolitionists – against F

ii. Retentionalists – Supports D 

b. Deterrence 

i. Doesn’t deter –
1. Argument of brutalization – dp 
2. actually increases homicide rate. 
ii. Possibly deters, no proof that it doesn’t 
c. Retribution

i. Not moral to kill if can punish in another way
1. Also many murders are scared people and it is not serving justice to kill damaged people. 
ii. The ultimate crime deserves the ultimate punishment . Punishment must be proportional to crime. 
d. Risk of executing Innocents 
i. If there is a chance that even one innocent is killed, not permissible b/c this is one punishment that is final, can’t release from death as you can from jail. 
1. Even one innocent is too many
ii. For the most part the judicial system does a god job of preventing innocents from being convicted

1. Low likelihood of this happening, but if it does just an unfortunate side effect that is to be expected in a human system. 
e. Discriminatory application 
i. Case: McCleskey v. Kemp (SC 1987_
1. Arguing the discriminatory  application of DP (violating 8th)
a. D had killed police officer performing duty + killing occurred during a robbery (2 aggravating circumstances ) 
2. Baldus study 

a. Demonstrates that blacks who kill whites are more likely to receive the DP in GA.
ii. D must prove purposeful discrimination (and on him in particular as well as general) 

f.  Juries makes decisions and each jury is made of individuals 
i. Discression is a part of the Judicial system, and this claim condemns the whole system. 
1. Discression usually benefits the D b/c juries have power to not convict or to impose death 
2. Judges also have power to reverse unjust judgments. 
g. Dissent does think that race plays a role in the system and this is completely at odds with evaluating people as individuals and unique humans. 

i. Because race is an unconscious factor that affects people, so of course present in the jury system as well. 
ii. Despite this thinks D should stand because this problem is ineradicable (Scalia was not a dissenter –Though stated in memo that he knew race played a role in decisions – but nothing anyone can do about that; proportionality review is impossible) 

VI. Inchoate Offences

a. MPC § 5.01 

i. Attempt – A person is guilty of attempt to commit a crime is, acting with the kind of culpability otherwise required for commission of the crime he (always need a purpose)

1. purposely engages in conduct that would constitute the crime if the attendant circumstances were as he believed them to be, or (complete attempt, not result crime)

2. when causing a particular result is an element of the crime does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part, or (Result crime, complete attempt) 
3. purposely does or omits to do anything which, under the circumstances as he believes them to be, us an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime. (Incomplete attempt)

ii. Substantial step – Conduct shall not be held to be a substantial step unless it is strongly corroborative of the actor’s criminal purpose. Without negativing the sufficiency of other  conduct, the following, if strongly corroborative of the actor’s criminal purpose, shall not be held insufficient as a matter of law:

1. lying in wait, searching for or following the contemplated V 
2. enticing or seeking to entice the contemplated V to go to the place of commission.
3. reconnoitering the place contemplated for the commission of the crime 
4. unlawful entry in which the contemplated crime will be committed 
5. possession of materials to be used in the commission of the crime, that are specially designed for such unlawful use or which case serve no lawful purpose of the actor under the circumstances 
6. Possession, collection or fabrication or materials to be used in the commission of the crimes, at or near the place contemplated for its commissions… no lawfully purpose..
7. Soliciting an innocent agent to engage in conduct constituting an element of the crime. 
iii. Conduct designed to aid another in  commission of a crime 

1. person who engages in conduct designed to aid another to commit a crime that would establish his complicity under 2.06 is the crime were committed by such other person, is guilty of attempt to commit the crime, although the crime is not committed or attempted by such other person. 
iv. Renunciation 

1. it is an affirmative defense that he abandon his efforts to commit the crime or otherwise prevent its commission under circumstances manifesting a complete and voluntary renunciation of his criminal purpose. This does not affect the liability of any accomplices who did not renounce the crime. 
i. MPC recognizes 3 types of inchoate crimes 
1. attempt, solicitation and conspiracy
b. conduct designed to result in the commission of a crime, but has failed to do so or not yet achieved that end

i. Inchoate crime 
1. allows for punishment even though crime is not completed .
2. Usually separate from the completed crime. 
a. intervention
b. identifies people who are disposed towards criminal activities.
i. Preventive measures against them
c. would be unjust not to punish because one fails in an attempt. 
c. Attempt

i. Merger Rule 

1. D cannot be convicted from both the completed crime and the attempt to complete it. 
ii. Complete and incomplete Crime 

1. Incomplete – actor does some of the acts that he intends to do but then stops or is prevented from continuing due to some external factor 
2. Complete – actor does every act planned but is unsuccessful in producing the desired result. 
iii. Reasons to punish

1. Retributive (harm-based) 
a. Punish because the harm that is caused (fear caused)
b. Weak – probably no harm actually cause (incomplete)
c. Better, but weak- some harm may have been cause (complete) 
2. Retribution (intent based )

a. Morally culpable for the intention to break the law. 
b. Would be wrong to punish one actor who is successful and not to punish another with the same intent who fails in the attempt. 
i. Liable for intent and for belief. 
c. Problematic to punish for intent – much like punishing for thoughts. (incomplete)

d. Some manifestation of the intent (complete)  

3. Consequentialist

a. Evident of a dangerous disposition – reason to intervene 
b. To prevent those from completing crimes, to deter them ( must have more + results than – consequences to justify punishing) 
iv. Objectivism and Subjectivism 

1. O – manifest criminality – offense must be objectively discernible at occurrence.
2. S- focus on intentions – acts are only important to verify the firmness of the intent.
v. How much to punish

1. MPC – same as for completed attempt; same antisocial tendencies for attempt as for completed crime 
2. Common Law ( and most J’s)– less punishment for attempt 
vi. Mens Rea 

1. Case: people V. Gentry ( Ap.. Ct. IL. 1987)
a. D spilled gas on v. and she was set alight. V claims that she was set on fire by walking near the stove. (D - abusive boyfriend)
b. Requiring a substantial towards commission. 
c. D must have the specific intent to commit the underlying offence. (purpose)  
2. Case: Bruce v. State( Ct. App. MD 1989)

a. Armed robbery, D aimed gun at V’s face and said he was going to kill him. Bumped and gun went off.
b. Is attempted Felony Murder a crime ?
c. B/c felony murder requires no specific intent to kill, and b/c criminal attempt is a specific intent crime, attempted felony murder is not a crime
d. MPC § 5.01(1) – 
i. Mens Rea for attempt = purposefully 

ii. For result crimes must have the purpose to case the result or knowledge that is will result (murder

iii. Conduct crimes – must have purpose to engage in conduct that would constitute the crime. 

iv. The requirement of purpose extends to the conduct of the actor and to the results that his conduct causes, but 
v. the purpose does not have to include all the circumstances of the substantive offence. 
vii. Actus Reus 

1. Case: US. V. Mandujano (Ct. App 5th 1974)
a. Physical Proximity Test
i. The overt act required for an attempt must be proximate to the completed crime, or directly tending towards the completion of the crime, or must amount to the commencement of the consummation

b. Dangerous Proximity Test
i. (Holms test) the greater the gravity and probability of the offence, and the nearer the act to the crime, the stronger the case for calling the act an attempt

c. Indispensable Element Test

i. Variation of the dangerous proximity test that emphasizes any indispensable aspect of the criminal act over which the actor has not yet acquired control. 
d. The probable Desistance Test

i. Conduct constitutes an attempt if, in the ordinary and natural course of events, w/out interruption from an outside source, it will result in the crime intended. 
e. Abnormal Step TEST

i. An attempt is a step towards crime which goes beyond the point where the normal citizen would think better of his conduct and stop.
f. Res Ipsa Loquitur / Un equivocality Test

1) An attempt is committed when the actor’s conduct manifests an intent to commit a crime.
2. Distinguish between acts of perpetration and acts of preparation

a. Whether acts of preparation when coupled with intent have reached a point at which they pose a danger to the public so as to draw the notice of the law. 

b. Enker 

1) Is act sufficiently close to the substantive crime or close enough to the harm to require intervention?

2) Has the d commenced the actions to the point where one can be reasonably certain that he intends to complete the crime? 

3) Whether the act is sufficiently unambiguous to demonstrate the actors illegal intent?
3. Case: Commonwealth v. Peaslee (CJC MA 1901) ( physical Proximity Test) 

a. D collected and arranged combustible materials in a building and had them prepared to be lit – would have resulted in the building burning. Changed mind while driving to site and turned around.
b. Must have a present intent, w/o much delay, and have the intent at a time and place where he could carry it out – attempt.
c. Case when the actor takes the 1st step towards committing the crime


i. There is still a chance that he will change mind. 

ii. Not yet an attempt

iii. This act + the intent to commit the crime is not yet enough to punish the actor. Usually not punishable if more acts are needed to complete the crime. 

(1) Preparation is not attempt .
4. People v. Rizzo (Ct App NY 1927) (Dangerous proximity)
a. D et al were looking for specific person to rob, never found him, but were armed and actively looking for him. Stopped by police
b. Hyde v. US

1) Attempt is when act is so near to the result that the danger of success is very great.

2) ‘There must be dangerous proximity to success.”
c. not attempt b/c no opportunity to commit crime 

5. Case: people v. Miller (CA 1935) (Unequivocality Test)

a. D was drunk, and threatened to kill potential V. D entered field where v was working with a gun. Started walking towards him. Stopped and loaded rifle, but never raised to at V. Kept walking until V took gun from him.

b.   Must have some direct act in execution of the crime – direct evident of a direct act. Could not be certain that D intended to actually kill v. or just to command his arrest. – not attempt 
c. unequivocality standard – an act does not constitute an attempt unless the actor’s specific criminal purpose is evident from her conduct, without considering any statement that may be made before, during or after the event.
6. State v. Reeves (TN 1996) ( Substantial step)

a. 2 little shits plan to poison teacher. Brought poison to school. Were stopped by teacher b/f placed in cup.
b. when an actor possesses materials to be used in a crime or near the scene of the crime, where the possession of those materials can serve no lawful purpose of the actor under the cir. The jury can find the d. has taken a substantial step, if the action corroborates the overall commission of the crime. Similar to MPC 5.01© 
viii. Punishing Pre-Attempt Conduct

1. Case: US v. Alkhabaz

a.  College boy writing story about raping and torturing and killing a classmate and posting this over the internet.
b. who transmits interstate any communication containing a threat to kidnap or injure a person is convictable under this statute. \
c. Communication of a threat requires that a reasonable person would (a) take the statement as a serious expression of intent to inflict bodily harm AND (b) perceive such expression as being intended to effect some change or achieve some goal through intimidation; here, Δ’s conduct did not meet the standard, as there was no evidence that the communication was intended to achieve any purpose through intimidation.

d. Dissent: said Congress’s intended meaning of threat did not confine scope of illegal communications to those directed to certain individuals and intended to effect some  change or goal.
2. Double inchoate Offences – eg – offence of luring is an inchoate offence b/c it prohibits conduct that is intended to result in graver harm (child abuse or abduction). So the offence of attempted luring is a double inchoate crime, twice removed from the substantive crime it is intended to prevent.

ix. Special Defenses – Impossibility 

a. Legal Impossibility - When the actions of the defendant, even if carried out, would not constitute a crime
i. Complete defense (common law) 
1. Accepting good that one believes are stolen but are not

2. offering a bribe to a juryman who is not actually on a jury

(1) Hunter who shoots what he believes to be a dear (but is a stuffed animal) out of season
b. Factual Impossibility - When the objective is criminal, but a circumstance unknown to the actor prevents him from bringing about that objective. 

i. US v. Thomas - Not a defense (common law) 

1. The MPC does stealing from an empty pocket

2. attempting to buy drugs but getting talcum. 

(2) shooting into a room where he believes the v to be, but the room was empty ( attempted murder) address this issue and prevent people from being convicted when acting where there is not crime, though they believe that there is a crime 

ii. § 5.01(1)(c ) – requires that the act corroborate the mens rea. 

1. States that where the D does any act which would constitute a crime under the circumstances as he thought them is guilty of attempt. 

(3) Must have the necessary attendant circumstances for the acts to corroborate the mens rea.
c. Hybrid Legal Impossibility

1) The actors goal is illegal, but the commission of the offence is made impossible by attendant circumstances.
(1) Some say that all hybrid legal impossibility scenarios can be characterized as factual impossibility  
d. Pure Legal Impossibility

1) When the law does not even proscribe the goal that the S intended to achieve. – this will always be a defense
(1) committing sodomy where one believes this to be a crime but it is not a crime there. 
(2) Shooting the stuffed dear out of season (no law against shooting toys). 
(3) The offence, even if committed does not constitute any offence that is specified in the law. 
(4) This is actually a constitutional requirement, Legality. 

A. Can’t punish where there is not crime nulla poeanas…

(5) This defense has nothing to do with the fact that act was not completed, but rather that the acts was not prohibited in the 1st place. 

e. Inherent Impossibility 

1) Eg. Attempting to kill someone thorough voodoo 

(1) Many thinkers do not believe that such act are punishable 

2. Case: US v. Thomas (Ct Mil App 1962

a. Soldier rape or attempt to rape a girl who is actually dead. Autopsy revealed that she had actually died at club.  Δs convicted of attempted rape; appealed on grounds that act was legally impossible (rape requires that v. be alive). 

b. conviction affirmed; factual and legal impossibility no longer viable as defenses – applied inconsistently; advanced and modern position (like MPC) tends toward doing away w/ the defense; court adopts this position.

c. Dissent: UCMJ did not invalidate impossibility as a defense; majority overstepped its bounds.
3. People v. Thousand (handout).

a.   Δ sent pictures of his genitalia over internet to officer posing as 14 yr.old girl; Δ charged w/ attempted distribution of obscene material to a minor and solicitation to commit 3d degree sexual conduct.  Δ contended that act was legally impossible. 

b. Ct. discussed 2 types of legal impossibility: pure and hybrid. Pure (generally bars conviction) = criminal law does not prohibit Δ’s conduct or the result he has sought to achieve; hybrid (more problematic) = Δ’s goal was illegal, but commission of offense was impossible due to a factual mistake about his legal status or some factor relevant to his conduct.  Most claims of legal impossibility are hybrid, and it is possible to view almost any hybrid legal impossibility as a factual impossibility.  
c. Held: there is no reliable and consistent distinction between legal, factual and hybrid legal impossibilities; legal impossibility not recognized as a defense.

d. Dissent: just because statute does not incorporate defense does not mean that there is no defense at all.
x. Abandonment

1. MPC § 5.01(4) voluntary abandonment is an affirmative defense when Δ abandoned his effort to commit the crime or otherwise prevented its commission, under circumstances manifesting a complete and voluntary renunciation of criminal purpose. 

a.   Renunciation is not voluntary if it is motivated by circumstances that increase the probability of detection or apprehension or which make more difficult the accomplishment of the criminal purpose.

b. Renunciation is not complete if it is motivated by a decision to postpone the criminal conduct until a more advantageous time or to transfer the criminal effort to another but similar objective or victim.

2. Case: Commonwealth v. McCloskey (PA 1975)
a. D was serving a sentence in prison, he decided to break out. He had collected civilian clothing and had gotten out into the yard, cut the fence, and then decided against breaking out, so he returned to his shift in the boiler room. Decided not to break out because he had shammed his family enough.  
b. D was still only contemplating the escape and had not yet attempted the act. So he was still able to abandon the offence of attempt, thus exonerating himself of criminal responsibility. 

c. The defense of abandonment should be allowed because this negates the presumption that the D is dangerous, and this also may serve to deter people from completing attempted crimes, because they know that if they stop by choice they will not be guilty of attempt (incentive to stop). 

b. Conspiracy



1. Generally.



a. People v. Carter.  Conspiracy is:





i. Agreement to commit crime.





ii. mens rea – intent to combine, intent to commit crime.




b. Pinkerton v. United States. Δ was convicted for violations of Internal Revenue Code; crime was committed by Δ’s brother while Δ was in jail; crime was committed as part of a conspiracy by Δ and his brother. Held: where an actor conspires w/ another, he is responsible for all substantive offenses committed in furtherance of the conspiracy.





**The Pinkerton doctrine is applied by most jurisdictions.




c. MPC – applies merger; can’t be convicted of both the substantive offense and conspiracy 

    to commit the substantive offense.



2. Criticisms of the Offense.



a. Krulewitch v. United States (Justice Jackson in dissent).





i. Concern about grading – conspiracy is a felony, regardless of whether substantive 

   offense is a felony or misdemeanor.





ii. Conspiracy allows prosecutors to convict several Δs w/out proof that they directly 

    committed the substantive crimes done in furtherance of the conspiracy (Pinkerton 

    problem).





iii. Evidence of conspiracy can be tainted by co-conspirators.





iv. Conspiracy = punishing for “thought” crimes.





v. BUT conspiracy still has a place in criminal law – combining of criminal resources of 

    many is much more dangerous than a single criminal acting alone.

b. Criticism of Pinkerton doctrine – disproportional punishment of less culpable parties.




c. Johnson – “Unnecessary Crime of Conspiracy”  - thinks conspiracy should be abolished, 

impossible to apply uniformly (causes confusion); allows courts to decide several 

questions singly, instead of independently, as it should do.



3. Mens Rea.



a. Generally.





i. People v. Swain.   Δs convicted of conspiracy to commit 2d degree (implied malice) 

murder, where they conducted a drive-by shooting and killed an unintended victim.  

Issue: whether one can be convicted of conspiracy to commit implied malice murder.  

Held: Δ can’t be convicted of conspiracy to commit implied malice murder, i.e. one 

can’t be convicted of conspiring to commit an unintentional act.





ii. US Supreme Ct. has held that all conspiracy to commit murder = conspiracy to commit 

    1st degree murder.



4. Actus Reus.



a. Commentary.





i. Goldstein: criticism of conspiracy – allows juried to convict on little evidence; 

“agreement is difficult to prove; juries must infer that agreement was made based on 

“bits and pieces” of evidence.




b. Commonwealth v. Azim.  Δ and 2 others charged w/ assault, robbery and conspiracy; Δ 

drove car w/ 2 others as passengers, stopped car.  Other 2 Δs summoned v. to curb, got 

out, assaulted v. and took his wallet.  Issue: whether evidence was sufficient to charge Δ 

w/ conspiracy.  Held: evidence was sufficient to charge Δ w/ conspiracy; essence of 

conspiracy is a common understanding that a specific criminal objective be 

accomplished; conspiracy may be inferred from relationship, conduct or circumstances 

of the co-conspirators (to include: association w/ conspirators, knowledge of commission 

of crime, presence at scene of crime, participation in the object of the conspiracy). 




c. Commonwealth v. Cook.  Δ and his brother met v. and began talking to her; both asked v. 

to accompany them to a convenience store, which she agreed to; on the way (in a wooded 

area), v. fell down and Δ’s brother forcibly raped her.  Δ charged w/ conspiracy to 

commit rape.  Issue: whether evidence was sufficient to show conspiracy to commit rape.  

Held: evidence was insufficient to support conspiracy to commit rape; rule – conspiracy: 

must be existence of an agreement, Δ must be aware of objective of conspiracy, proof of 

conspiracy may be circumstantial, but can’t be conjecture, surmise or guesswork; Δ did 

not attempt to conceal anything from v. (showed v. ID); Δ may have been an accomplice, 

but wasn’t a conspirator.





**Butler: Cook is unlike most cases; most jurisdictions are consistent w/ Azim.



5. MPC – Conspiracy, § 5.03.



a. Mens rea: purpose (purpose to agree, purpose to commit substantive offense).




b. Actus reus.





i. Agreement.





ii. Overt act in pursuance of conspiracy (**only applies to crimes other than 1st or 2d 

    degree felonies).






-Criticism of this provision: allows people to be punished for their thoughts.



6. Federal law: requires an overt act for conspiracy.
VII. Defenses 

a. Defense – any set of idenitifiable conditions or circumstances which may present a conviion for an offense 
i. Failure of Proof Defense
1. Negation of a required element of the offense 
a. Eg mistake (negating Mens Rea) 
ii. Offense Modifications 

1. The actor has statisified  all elements of the offense but has not caused the harm or evil sought to be prevented by the statute 
a. Eg –V of extortion is not guilty of the crime 
iii. Justifications

1. The harm caused is a legally recogonized harm, which, under the circumstances it furthers a social good or prevents a greater harm from occurring 
a. Eg. Firebreaks 
iv. Excuses 

1. The act may be wrong but the actor is not morally culpable under the circumstances 
a. Actor did not act on own volition// free will. 
v. Nonexculpatory Public Policy Defenses 

1. The worng is committed and is oprohibited by statute but, for some policy  reason the party is not to be punished 
a. Running of statute of limitations, judicial and public official immunities 
b. Distinction btwn Justification and Excuse

i. Have to distinguish btwn the 2 to distinguish btwn what society views a harmful but not culpable and what is socially beneficial.  

1. Clearly expressing social morals and values 

ii. To provide consistency in criminal law  

iii. Burden of Proof 

1. State must bear the burden of proof in justification defenses

a. B/c justified conduct is legal conduct so the state must prove beyond a reasonable doubt that a crime has been committed   

2. D must bear burden of proof for excuse defense 

a. B/c here the state has proven that a crime has been committed and it is not unjust to require the D to explain and prove why they are not culpable for that act.

iv. Accomplice Liability 

1. If the original act is justified that accomplices cannot be punished b/c no crime, but if D gets off on excuse there is no reason to not punish an accomplice w/o that excuse 

c. Justification 

i. Tiggering conditions permit a necessary and proportional response 

1. Triggering conditions – circumstances that must exist b/f D is eligible for justification defense 
\

a. TO  be justified 

i. Must be necessary to protect or further interest at stake

1. act only when and to the extent necessary 

ii. Must be proportional to the threatened harm 

1. PALces a limit on the harm that can be caused 

2. Self-Defense 

a. Case: US v. Peterson ( Ct App DC 1973) 

i. Convicted for manslaughter. V et al on D’s property stealing windshield wipers. Verbal exchange D. got gun and threatened V. Come closer and I’ll shoot. V got wrench, approached D, D shot. Killed. 

ii. At Common law only justification for killing was in the execution of the law 

iii. Statue – necessary and proportional 

1. must be a threat, actual or apparent of the use of deadly force 

2. Threat must be unlawful and immediate 

3. D must believe he was in immient danger of death or serious bodily harm

4. and his response must be necessary to save his life.  

5.  Belife must be honesly entertained and also objectively reasonable in light of the circumstances 

iv. Right to self-D usually not available to the original aggressor 

1. Mere words do not const a provocation or aggression

2. One does not have the right to use of deadly force by a self-generated necessity to kill. 

3. Only availiably to innocents 

a. An initial aggressor is accountable for original use of force, but may respond to a disp. Use of force on the part of the other party??? 

b. But aggressor only has impoerfect right to self-d, must give notice of a wish to desist and attempt to withdraw. 

v. Issue of Retreat 

1. Common law _retreat to the wall

2. Even the innocent V must retreat if this is available, 

3. Am law –tends to allow V’s to stay and fight when reasonably necessary

a. Notes – Unrealistic rule  

vi. Castle Doctrine

1. No duty to retreat in own home

a. Also can’t be evoked if the D is the aggressor 

vii. MPC – Retreat

1. Can only resort to use of deadly force in Self-D if there is no possible safe retreat. 

2. If the actor knows that he can avoid the necessity of such force with complete safety 

3. Castle Doctrine – D is not required to retreat from home or work, unless the aggressor lives or works there also. 

viii. Proportionality 

1. not use deadly force against non-deadly force s

b. N. Omichinski – theories of justifiable homocide

i. Public Duty 

1. in the execution of public justice may kill another – executions

a. acting under the compulsion of law.

2. Permitted by law, 

a. Stopping riots, arresting criminals 

3. Private citizens for the prevention of and forcible or horrific crime

a. Not as convincing as the others because one who killing in self-d is not entirely blameless and is acting for themselves 

c. Case: People v. Goetz

i. D had a gun V’s asked from $$ and he shot them w. unlisenced weapon. Had gun b/c he had been robbed before and was afraid He intended to shoot them as many times as possible.

ii. State code – permits use of force in self-d when and to the extent that he reasonably believe that to be necessary to defend self or 3ed party from what he reasonably believe to be immeniant use of unlawful force. (objective standard) 

1. Ct does not accept the standard of: “reasonable to the actor”

2. demands a more objective standard because to adobt this would give licesnse to people to set their own standards for the use of force. 

3. Reasonableness must be based on circumstances or situation of the D, 

a. Including any relevant knowledge the D has about the aggressor and the physical attributes of the persons involved, including the D.  

iii. MPC § 3.04(2)(b) 

1. The use of force is not justifiable under this § unless the actor believes that such force us necessary to protect himself against death, serious bodily harm, kidnapping or sexual intercourse compelled by force or threat

2. Not permissible if D provked that attack so he could kill or harm the other 

3. If D knows he can avoid that threat by retreating or surrending possession 

a. Not required to retreat from home of place of work unless he was the initial aggressor or this is the home or place of work of the other 

b. police officers are not required to desist in the attempt to arrest .( only requires what the actor believes- no reasonableness standard) 
iv. MPC § 3.09(2) – objective standard 

1. When the actor believes that the use of forced upon or towards the person of another is necessary for any of the purposes for which such belief would establish a justification under 3.03 ti 3.08 but the actor is reckless or negligent in having such belief or in acquiring or failing to acquire any knowledge or belief which is material to the justification of his use of force, the justification afforded by those sections is unavailable in a prosecution for an offense for which recklessness or negligence, as the case may be, to establish culpability 
v. Under the MPC, if a belief is reckless he would be guilty of manslaughter b/c 3.09 is not a complete defense . If the D formed his belief about the need to use force recklessly or negligently and the crime is one that must be committed wrecklessly or negliegently then he can be guilty of the crime, 

1. MPC both subjective (per above) and objecive (in that the belief is negligent of reckless he is guilty of a crime)

vi. must retain a reasonableness requirement. Based on circumstances and situation (including relevant knowledge D had about that person)

vii. Notes: 

1. Argument for purely subjective standard

a. Either the D is capable of conducting self as a reasonable person or he is not; his actions will demonstrate this. 

b. Requiring an objective standard is unnatural b/c you use deadly force when you THINK someone is going to use deadly force against you – instinctual. Not rational

viii. Race issue

1. should one be entitled to take into account race when determining if force is imminent? 

2. Just because a belief is typical (racial stereotypes) doesn’t mean this can be considered as reasonable 

a. The reasonableness enquiry extends beyond typicality to consider the social interest implicated in a given situation – so not all typical beliefs are per se reasonable. 

3. Statitucally blacks are more likely to commit crimes, does this justify the presumption that a specific black man is going to commit an act of violence against one’s person

a. Stastics are often wrong or skewed. 

b. Often this is based more on economics than on race. 

4. one can take into account past experience w. the aggressor 

ix. Against the reasonableness standard

1. unjustifiable to take a life unless it is a fact that they present a threat to your life, reasonable belief is not enough because this leaves open the possibility of killing an innocent. 

x. Unreasoanble belief – imperfect defense 

1. an unreaonsble belief can reduce a sentence from murder to manslaughter but not absolve the actor of wrongdoing. – some states will allow this when the D uses deadly force against non-deadly force. 

d. state v. Wanrow. WA 1977)

i. V was suspected of molesting kids of D et al. He is brought into the house, makes some mildly threatening comments to kid, startles D and she shoots him. (he was drunk and borught into the house by men, who waited outside)

ii. Seld-Defense – evaluate all the facts and circumstances known to the defendant. Also those substantially before the killing,

iii. Finds the charge that the reasonable person is a man in a fight with a man, it is not reasonable to expect that an 5’4” woman with a broken leg will fight w/o a weapon and 6’2” drunk man. 

1. This violated the right to equal protection under the law, as this would require her to take unreasonable risks when emplying self-defense. 

2. D has the right to ‘ have the jury consider her actions in the light of her own perceptions of the situation..’

iv. Holding – misstatement of the law to require an object reasonableness standard in Self –d

v. What this means for womans rights 

1. good – in allows women to act as a reasonable woman, and take into account less power (

2. Bad – plays into stereotypes of the weak and helpless woman (S> Enrich) 

3. Battered Woman Syndrome 

a. State v. Norman (Ct App 1988)

i. Wife abused and dehumanized by husband  for 20 years. Forced into prostitution etc. After a 3 day long spree of abuse she got a gun from mother’s house, went home and shot husband while he was asleep. 

ii. Battered wife – where one spouse has achieved almost complete control and submission of the other by both psyc and physical domination. Usually females w/o strong sense of self and who have no economic means of escaping. Come to believe that the other person is in complete control and that they are worthless, 

1. 3 phases 

a. tension building phase 

b. violent 

c. quiet or loving

iii. Held that this helped to understand the circumstance and how a reasonable person could believe that death was imminent even when V was sleeping. 

b. State v. Normal part II (NC 

i. Reveresd the ct app. 

1. that ruling was streaching the doctrine of SD too far. Must retain the immeniance requirement and this was not proven in this case 

a. Imminent danger, instantly men, such as cannot be guarded against by calling for the asstance of others or the protection of the law.

ii. Dissent – thinks that immenance was supported by D’s belief under the circumstances and reasonable in the mind of ordinary firmness. 

c. S. Morse – The New Syndrome- excuse Syndrome 

i. The evidence may dispel myths that might affects the juries assessment 

1. will support the reaonableness of the belief – w/ regards to people subjected to this abuse 

ii. possible that battered woman’s S suffered may be more atune to the behaviors of their abusers – will know when abuse is on coming and when greater than ususals 

iii. Thinks the expanctionsists argument – allowing for the reasonable suffers perspective – denies that there are alternatives available. 

1. preemptive strikes are not legal now, so this ability to predict when abuse of forthcoming is not sufficient defense, 

ii. Necessity ( choices of Evil)

1. Commonwealth v. Leno (MA 1993)

a. D’s were distributing hypodermic needles in a needle exchange program in MA (illegal to dist. Needles w/o a prescription in MA) Intended to combat the spread of AID though drug use.

b. Necissity 

i. The D is faced with a clear and imminent danger, not one which is debatable or speculative 

ii. The D can reasonably expect that his action will be effective as the direct cause of abating the danger

iii. There is no legal alternaitive which will be effective in abating the danger 

iv. The legislature has not acted to preclude the defense by a clear and deliberate choice regarding the values at issue. 

c. D is only entitled to defense of necessity if 

i. There is evidence that would warrant a reasonable doubt whether the D’s actions were justified as a choice between evils. 

· Danger is imminent 

· He acts out of necessity at all times that he is engaged in the unlawful conduct 

· Does not call for a comparison of competing harms.

b. 2. MPC § 3.02 

i. Conduct that the actor believes to be necessary to avoid a harm or evil to himself or to another is justifiable, provided that 

1. the harm or evil sought to be prevented by the law defining the offense charged; and 

2. neither the Code not other law defining the offense provides exceptions or defense dealing with the specific situation involved; and 

3. a legislative purpose to exclude the justification clained does not otherwise plainly appear.

ii. when the actor was reckless or negligent in bringing about the situation requiring a choice of harms or evil or in appraising the necessity for his conduct, the justification afforded by this § is unavailable in a prosecution for any offense for which reckless or negligence, as the case may be, sufficies to establish culpability. 

c. affords a general justification for conduct that would otherwise be an offence. 

1. a developed legal system will have better ways of dealing with problems of acts that would be criminal under most circumstances, but do not have the approproate level of culpability, - other ways of dealing with this than just relying on the letter of the law. 

2. Necessity was a common law defense 

3. Limitation under the MPC

a. D must believe that conduct is actually necessary to avoid an evil - Subjective standard 
b. The necessity must arise from an attempt by the D to avoid an evil or harm that is greater than the evil that they are charged with – Balancing evils 
c. Balancing of evils is not subjective 

i. It is an issue to be determined at trial 

d. the general choice of evils defense cannot succeed if the D brought on the orginal evil. Of when the Legislature has specifically ruled on the issue  - Decision left to judge or jury 
The conduct cannot be committed negligelty or recklessly

d. Excuse 

i. Difference btwn justification and excuse – excuse is a wrong where actor is morally blameless 
ii. Kadish – Excusing crime

1. Bentham – only excuse the non-deterrable  - as punishment would be an unnecessary evil and serve no purpose 

a. Problem – also doesn’t function to deter those who are deterrable

b. W/o excuses prosecution would be more efficient

2. Hart – excuse serves to reinforce the notion that we can avoid sanctions from the law – by excusing conduct that is not the result of free choice.

a. Doubtful that this idea will deter people from committing crimes. 

3. It is unjust to punish one for actions that are not deserving of moral criticism 

a. Necessary under our moral code to not punish actors that are not morally culpable.  

iii. Dressler – 3 theories supporting excuse  

1. Causation 

a. Should not blame a person for conduct that is outside of their control. (ie. Mental illness or coersion)

2. Character 

a. We punish morally wrong behavior and by default, morally  wrong characters, if the actor does not have this morally bad character they are not deserving of punishement. Look at reasons for committing the crime  

i. Duress. 

3. Free choice 

a. Can only blame a person for acts that are the result of their free will. To act freely must  

i. Understand facts relation to conduct 

ii.  Appreciate that conduct violates societies standards 

iii. conform conduct to the law

1. if a person lacks the ability to do any of these  they cannot act freely. (insane + infants) 

iv. Intoxication

1. Case: Commonwealth v. Graves (PA 1975)

a. D robbed old mans home > injuries> death of . D raised intoxication as defense (drunk and on LSD). Held – over turned convition for murder 1st.

b. Tarver case – intoxication can lower the degree of guilt, but it does not alter the essence of the crime (murder is still murder)

c. Ct rejects that holding – Gov’t must prove all elements of the offense to convict, and can’t establish the necessary mens rea (negated by intoxication)

d. Majority rule: IF the crime is one of specific intent, deliberation or premeditation, and the intoxication negates the required mental state than the party cannot be convicted of the crime. 

i. But intoxication is not a defense for general intent crimes.

2. MPC § 2.08 

a. Similar to the Graves approach

i. If intoxication negates the mental state required for the crime, then can’t convict 

ii. But, can be convicted of reckless crimes, being unaware of the risks due to intoxication is not an excuse for recklessness. 

1. reasoning- when you drink you know that this affects you, and you are responsible for for actions as this is self-induced. 

2. Inconsistant w/ idea of punishing only for wrong intent.  

v. Insanity – a complete defense- but not set free as w/ other complete defense , here you go to treatment, etc. 

1. US v. Freeman (2d 1966)

a. Looking at 3 justification for punsihement w/ regards to insanity 

i. Rehabilitation

1. mentally ill not likely to be rehabilitated in prison, better to send for  treatment. 

ii. Deterrence

1.  can’t deter those who are not able to control their own conduct – un deterrable 

a. doesn’t deal w/ general deterrence. 

iii. Retribution 

1. would only be a form of revenge, no moral purpose served in punishing the mentally ill. Not morally culpable so no justification  

2. lex talanions – may like prunishment, as they took something away from society, so take something away from them, - eye for an eye 

iv. Does not look at incapacitation – would be a good reason to punish the mentally ill – to prevent future harms  

2. State v. Johnson (RI 1979)

a. 4 tests for insanity 
i. M’naughten – at the time of the incident 
1. laboring under a defect of reason, from a mental disorder, 
2. so did not know the nature and quality of the act he was doing 
3. if he did know of the act, then he did not know that it was wrong 
a. requires the total incapacity of cognition 
b. only looks at cognitive and not volitional problems. 
· Calls for moral judgments 
ii. Irresistible Impulse – control test 

1. looks at both cognitive and volitional components of behavior
2. problem – considered in terms of complete destruction of governing power of the mind 
a. focuses on the misleading idea that the crime must be committed in a sudden  and explosive fit. 
· Discounting a large body of crimes committed by criminally insane
iii. Durham – Product Test
1. accused is not criminally responsible is the act was the product of mental disease or defect 



2. Problem ​– usurped the juries role to determine whether they are criminally insane. Experts testified in terms of legal conclusions, 
iv. MPC (ALI test)

1. § 4.01 –looks at both cognition and volition 
2. 2 circimstances where relieves culpability 
a. D lacks substantial capacity to appreciate the wrongness of conduct due to mental illness
b. The D lacked substantial capacity to conform conduct to the requirements of the law. 
3. State v. Wilson (CT 1997) 

a. Defining term – Wrongness; D thought that the V and his son were controlling him and were destroying his life. Eventually killed V.   


