I. Introduction

a. Utilitarianism – humans make decisions on a cost-pain analysis

i. General and specific (incarceration and intimidation) deterrence

ii. Rehabilitation

b. Rretributivism – punish people who upset the moral balance…innocents should never be punished

i. Assaultive – it’s right to hate and punish criminals

ii. Protective – criminals have a right to be punished

iii. Victim vindication

iv. Negative retributivism

v. Denunciation – expresses society’s condemnation of crimes

c. Legality – no crime w/o law.  No punishment w/o law.

i. Lenity – ambiguous statutes construed in favor of D so people have fair warning

ii. Proportionality – 8th amendment

d. Interpreting Statutes

i. Statute’s language

ii. Other sections of same law

iii. Legislative history

iv. Tradition of crime – statutory rape

v. Defer to legislature

II. Mens Rea – mental state required for culpability…look to see what part of statute is modified by mens rea term (Yermian)
a. Intentionally – conscious object to commit harm and is knowledge that it is substantially certain to occur (known certainties)

i. No transferred intent is harm is not intended (Regina)

b. Knowingly – awareness that thing will occur, or deliberate ignorance

c. Recklessly – D is aware of and takes a very substantial and unjustified risk causing a social harm

d. Negligence – D not aware of a substantial and unjustified risk, but should be and a reasonable person would be

e. General Intent – only mens rea required is intent to do the proscribed act

f. Specific Intent – by definition, the crime requires an intent to do some further act (murder, burglary)

i. Intoxication can be used as a defense for specific intent crimes b/c it can impair your ability to have the required intent – sown mens rea is not present – Hood – refused to see assault as specific intent.

ii. Mistake of fact (reasonable or unreasonable) defense can be used in specific intent crimes if it negates the intent required.

1. Mistake of fact defense can only be used for general intent crimes if the mistake is reasonable.

a. Lesser wrong doctrine – only for general intent crimes, D can only be exculpated if his conduct would have been legal if the mistake he believed made it legal

b. Moral wrong doctrine – only general intent crimes – D is only exculpated if the facts as he believed them made the crime moral – rejected most places

2. Mistake defense can never be used for SL crimes

g. Knowledge

i. Ignorance of the law does not excuse – Lambert
ii. Due process requires notice of the law – actual knowledge of law or probability of knowledge – Lambert
1. Some ignorance is permissible if the crime is not an obvious crime (malum prohibitum), there is no reasonable opportunity to learn that the act has become a crime; and the law was designed only for the convenience of law enforcement

a. Reasonable reliance on official interpretation of a law, a mistake regarding the legal effect of a law, or legislative requirement of actual knowledge can also supply exceptions to the rule that ignorance of the law is no excuse

iii. Some courts reject the contextual arguments of Garnet for mens rea and say that in the absence of clear evidence that congress did not intend to make the crime SL, it will construe the offense w/ a mens rea – should have known – is penalty too strict for SL – Garret
iv. Willful blindness is not a defense, but is this equal culpability to actual knowledge – Jewell
h. Strict Liability – generally, in absence of legislative intent to make it SL, the court infers a mens rea.  Exceptions are that:

i. Origin of law – if it is a c/l offense, it has always had a mens rea so it will continue to have one

ii. If penalty is severe, there is a mens rea – difference between PWOs and c/l

iii. Amount of stigma attached to crime

iv. Does inferring a mens rea undermine legislative intent – stupid test b/c always met

v. Is conduct malum prohibitum or malum in se (mens rea always)

III. Actus Reas – Voluntary act (or omission w/ duty) that causes social harm

a. Voluntary Act – a willed bodily act

i. Unawareness of act does not necessarily indicate the act was involuntary b/c some acts are habitual and considered voluntary

ii. Thoughts are not acts

iii. Omissions – where duty is imposed

1. Statutory duty – taxes

2. C/l imposes on in certain relationships (children, married couples, employers).  How far does this go?

3. Express or implied contract – not all agree w/ this – Pestinikas
4. Duty is also imposed when a person places another in harm’s way and when one voluntarily begins to rescue, he must finish

iv. Time Frame for Voluntary Act – can be defined broadly or narrowly

IV. Causation – must be a link between voluntary act and social harm

a. Actual cause – but for D’s voluntary act, the social harm would not have occurred when if did 

i. Narrows possible candidates by eliminating some causes

ii. Special Problems in actual cause

1. Accelerating the result – apply but-for test

2. Concurrent sufficient causes (but-for doesn’t work)

a. Substantial factor test – too subjective b/c “would have been” test

b. Modified but-for – but for the voluntary act, would the social harm have occurred when and as it did

b. Proximate Cause – must be a sufficient connection between D’s act and the harm such that it is fair to hold D liable

i. Direct Cause – if it is direct cause, then it is proximate cause

ii. Intervening Causes – must occur after D’s voluntary act and b/f the social harm and contribute causally to the harm

1. Dependent Causes – occurs in response to D’s act - hold D liable unless the cause is highly abnormal or bizarre

2. Independent Causes – does not occur in response to D’s act – D is relieved of liability unless the cause is foreseeable

a. Some courts ask if the harm is foreseeable rather than the intervening cause – Kibbe
iii. Other IC Causes

1. De Minimus – D is not liable

2. Intended Consequences – trace causal chain back to someone who intended the harm, but maybe not in the way it occurred

3. Dangerous Consequences Come to Rest – when D’s active force comes to rest in a position of apparent safety, D is not liable

4. Voluntary Human Intervention – cause must be free, deliberate, and informed to relieve D of liability

5. Omissions rarely constitute a superceding cause

V. Concurrence – actus reas and mens rea must occur at the same time

a. Temporal Concurrence – lack of this occurs when mens rea exists after or before, but not during the actus reas.  The fact that the harm occurs later does not matter.

b. Motivational Concurrence – impelling force or motivation behind the act must be the mens rea of the offense and not some other thought process, such as preparation to commit the offense…requires that the relationship between mens rea and actus reas be more than casual.

c. Sometimes courts ignore the concurrence requirement if ordinary ideas of justice and common sense require it

VI. Murder

a. Mens Rea (malice aforethought – legal term of art)

i. Intent to kill – express malice, while others are implied

1. Syllogism – ordinary people intend the foreseeable consequences of their actions; D is an ordinary person; and therefore D intended to kill

2. Deadly weapon rule – intent is inferred here

ii. Intent to Commit a GBI – 2nd degree – not recognized everywhere – a GBI is one that is gives rise to an apprehension of danger to life, limb, or health, but need not always result in death

iii. DHM – often defined as gross recklessness (awareness of a high probability of death) and depraved indifference to human life.  

1. Elements are:

a. Actual awareness of a risk of death

b. Reasonable person would have been aware of risk

c. High probability of substantial risk that death will result

i. Some require that it be “likely” - Malone
d. There must be a base antisocial motive when act is done – not all jurisdictions b/c it is too vague and is irrelevant of D’s awareness of risk

e. Wanton disregard for life

2. Not all jurisdictions accept this implied mens rea b/c they don’t think the state of mind is culpable enough.  In this jurisdictions, D is guilty of criminal negligence, which is a matter of degree of risk in some jurisdictions and a matter of awareness in others.

3. Actus reas for DHM is engaging in conduct that creates a grave risk of death – Register
4. Depraved indifference is not intent, but is equated w/ intent and is not a mens rea, but is a definition of the factual settings w/in which the act must occur – Register
5. Intoxication can’t be used to negate recklessness – Register
iv. FMR – at c/l, D is guilty of 2nd degree murder if death occurs during the commission of a felony, unless the felony is enumerated.  It essentially imposed SL when the conditions are met.

1. Rationales

a. To deter negligent and unintentional killings during a felony’s commission, but can these be deterred?  Also, FMR is rarely used b/c MA can be proven in other ways and few deaths occur during felony’s commission – Dowden
b. To reaffirm the sanctity of life b/c a felony that results in death is more serious than other felonies, but shouldn’t the two crimes be analyzed separately?

c. Transferred intent does not work b/c there is none from crime to crime – Faulkner
d. It makes prosecution easier and makes more just results easier to obtain – Bingham
e. Someone has to pay for the death, but malice is not there.

2. Limitations of FMR – FMR eliminates the need for the mental element of murder, but physical element is the same.  Thus, the relation between criminal liability and moral culpability is undermined so there are limitations on the FMR

a. Inherently dangerous felonies (to human life) – some look at crime in abstract, while others look at the specific facts - Smith
i. Some require a substantial risk of death, while others require a highly probable risk.

ii. Most courts look at the entire statute unless the statute proscribes many offenses – Patterson
b. Merger Limitation

i. Ireland Rule – if underlying felony is an integral part and is included in fact in the homicide, FMR can’t be used (assault)

ii. Burton Rule – there must be an independent felonious purpose to use the FMR

1. D can’t be deterred from an accidental killing if he intends an act that is required for murder

c. Res Gestae Requirement – death must occur during the felony so there must be temporal and geographic proximity between the felony and the death.  Causation must also be shown.  

i. Res gestae is met if death occurs before felon reaches a place of safety.

d. Agency Theory – FMR does not apply when killing attributable to a non-felon, except in shield cases - Canola
i. Not all courts use shield rule b/c DHM is used instead

b. Actus reas for murder (for FMR it is underlying felony)

c. Causation (must even be shown for FMR)

d. Concurrence is required for murder

VII. If murder, is it 1st degree?

a. Specific Means (lying in wait, poison, torture, etc.) – P+D is assumed

b. P+D – usually only used for express malice

i. Premeditation – quantity of time spent – no specific amount is required, but there must be some appreciable time

1. Time alone is not enough and there must be some evidence of P+D – Caruso
ii. Deliberation – quality of thinking process – cool blood, unhurried, calculation of effects, etc.

iii. Factors 

1. Planning – planning shows P+D

2. Motive – shows reflection on consequences

3. Manner – single stab to heart rather than multiple stabs

iv. Expert testimony is often allowed to show the quality of thought

v. Having time to P+D is not evidence of actual P+D – Bingham
vi. P+D can take place during the act

vii. Other possible indicators of P+D are striking D from behind – Ollens
viii. Mercy killing is not a defense to 1st degree murder – Gilbert
c. Enumerated felonies make FMR 1st degree murder

VIII. Manslaughter – homicide w/o MA

a. Voluntary

i. Provocation – HOP – LAP – Reason for this is that the HOP causes a sudden and temporary loss of self control whereby malice is negated or not possible - 3 main approaches to HOP manslaughter

1. Early c/l categories (seeing wife commit adultery) – too limiting - Chevalier
a. Mere words were not enough

b. CL categories of LAP:

i. Substantial physical injury or assault

ii. Mutual quarrel or combat

iii. Illegal arrest

2. Modern Reasonable Person Approach 

a. 4 elements

i. D must actually have been provoked

ii. Reasonable person would have been provoked

iii. D did not cool off

iv. Reasonable person would not have cooled off

v. Mere words are not generally enough, but w/ other things, they can be

1. Insulting or abusive words are never enough, but words conveying a fact can be enough in some circumstances – Holmes
b. The period for HOP can be stretched in some circumstances so that immediate action is not always required for HOP defense – Berry (Yako) where a series of events caused the HOP

c. Passion for revenge is never justified – Berry
d. Expert testimony can establish HOP – Berry
e. Some courts allow a history of violence to be evidence of HOP – Berry
3. MPC’s Extreme Mental or Emotional Disturbance Test

a. Subjective test that says if D can show he was acting under an extreme mental or emotional disturbance for which there is a reasonable excuse, the murder is mitigated to manslaughter

ii. Diminished Capacity – when D has a mental anxiety not equal to insanity, murder can become manslaughter, but this is a very disfavored doctrine

iii. Imperfect self-defense – D had an honest, but unreasonable belief that self defense was needed

iv. Imperfect Duress

b. Involuntary Manslaughter – question is whether it is involuntary manslaughter or DHM.  2 ways to prove involuntary manslaughter:

i. Criminal Negligence – mens rea is defined differently in different jurisdictions:

1. Recklessness – conduct involves a high degree of risk or harm and is distinguished from negligence and gross negligence by the degree of risk – Welansky
a. The standard of wanton or reckless conduct is both subjective and objective – Welansky
2. Gross Negligence – most and is easier to determine

a. Involves a gross deviation from the standard of care that reasonable people would exercise.  Tort negligence is not enough and D is not aware of the risk, but should be.

3. Others Use Different Rules

a. Ordinary negligence – Williams
b. What is the ordinary person for all of these?

ii. Misdemeanor Manslaughter Rule – similar to FMR, and like FMR there are limitations which include the inherently dangerous misdemeanor rule and that the misdemeanor can’t be a SL one

IX. Defenses

a. Categories

i. Partial – mitigate crimes – HOP, diminished capacity, imperfect self defense

ii. Complete – self defense, necessity,  insanity, etc.

iii. Case in Chief – attack an element of the offense – intoxication, mistake, unconsciousness

iv. Affirmative – D is acquitted even though all elements are proven – necessity

v. Justification – say what D did was permissible – self defense – D made the right choice

vi. Excuse – act was wrongful, but D is excused b/c he’s not morally blameworthy – insanity

b. Duress – an excuse defense – coerced actor does not possess a fair opportunity to act lawfully

i. A human being threatens to kill or seriously injure D or a third party (some require a close relative) unless D commits a crime. (Think gun to the head)

1. Threat does not have to be explicit - Hunter
ii. D reasonably believes the threat is real.

iii. The threat must be imminent – courts sometimes take a very narrow view of this – Carradine.  

1. Some have suggested inevitability instead of imminence (too subjective)

iv. There can’t be any reasonable, lawful alternative (means of escape)

v. D is not at fault for being in the coercive situation.

vi. In prison escape cases, D must offer evidence of a bona fide effort to surrender or return to custody as soon as possible.

vii. Duress is not a defense to murder, but some courts have said this general rule only applies to intentional killings so it can be a defense to FMR - Hunter
b. Necessity – lesser evil or choice of evils – a justification defense and is a supplement to legislative judgment

i. D was faced w/ a clear and imminent danger (one that is not debatable or speculative).

ii. D reasonably believes that his action would avoid or abate the danger.
1. Some jurisdictions require a direct causal link between D’s action and the harm sought to be avoided.

iii. No effective/ reasonable alternative.

iv. The harm that D would likely cause by breaking the law is less than the harm that D sought to avoid.

1. Harm that D would cause by breaking the law = the harm reasonably foreseeable at the time of the act (not the harm actually caused).

a. Thus, there is a balancing act in necessity.

b. Judge or jury determines which harm is less.

v. The legislature has not yet determined the balance to be struck in a manner in conflict w/ D’s choice.

vi. D is not at fault for creating the emergency situation.

vii. Limitations on Necessity

1. At c/l, only natural forces can cause the threatening force.

a. Some courts are a little lax on the requirement.

2. Some people think it is not allowed as a defense to homicide b/c of Dudley and Stevens, but there is debate about this b/c some people say that what they did in this case was wrong.

3. Not available to protect economic or reputational offenses.

4. Generally, necessity is not allowed for indirect civil disobedience (where law violated is not the one being protested) b/c harm is not imminent, there are other options, leg. has already balanced, etc. - Schoon
c. Self-Defense

i. D, a non-aggressor, is entitled to use deadly force in self-defense if he honestly and reasonably believes:

1. Deadly force is necessary
2. To avoid an imminent, unlawful threat of death or GBI.

a. Strict following can lead to unjust results – Stewart and other battered wife cases who can’t kill while husband is sleeping

ii. Most jurisdictions do not require retreat, even if a safe retreat is available.  The minority do require retreat if there is a completely safe place to retreat to unless you are at home or in your place of business.

iii. Under the necessity requirement, there is a proportionality requirement also.

iv. If a deadly aggressor, then you can’t reclaim your right of self-defense unless you withdraw and claim that you are no longer aggressing.

1. If a non-deadly aggressor, jurisdictions are split as to whether you retain your right to self-defense if the other person comes back w/ deadly force.

a. In determining what is deadly, relative strengths, etc. can be considered

2. For the reasonableness requirement, most courts accept things like gender, age, etc., but not mental idiosyncrasies…what about in between factors like social class…what about a normative conception (what ought to be reasonable)?

d. Imperfect Self-Defense – mitigates murder to manslaughter.

i. Not all jurisdictions recognize this and of those that do, there are 2 variants:

1. If D, a non-deadly aggressor in a retreat jurisdiction, used deadly force in self-defense, but did not retreat (when safe retreat was available and known to D), then D is guilty of voluntary manslaughter, not murder.

2. More common variant – If D honestly but unreasonably believed that deadly force was necessary to protect himself against imminent, unlawful force, D is guilty of voluntary manslaughter rather than murder.

a. It doesn’t matter which element of self-defense was unreasonable and any can suffice.

e. Defense of Others – a justification defense

i. D is entitled to use deadly force in defense of a 3rd person if he honestly and reasonably believes:

1. Deadly force is necessary
2. To prevent an imminent, unlawful threat of death or GBI to the 3rd party.

3. At c/l, two additional requirements were:

a. Close relationship between D and 3rd person (blood, marriage, employment relation).  Most jurisdictions have done away w/ this.

b. Act at Peril Rule – The 3rd party himself would have been justified in using force in self-defense.  This is really only important for police officers.

f. Defense of Property

i. Non-deadly force is permissible to protect personal or real property IF D reasonably believes:


1. Such force is necessary to prevent

2. Imminent and unlawful dispossession.

ii. Deadly force is never permitted to protect property, except Texas.
iii. Limitations

1. If the taker has a legitimate claim to the property, you can’t defend it.

2. Courts are split on the permissibility of using threats of deadly force.

3. Generally, no force is allowed to recapture property, unless you promptly do it.

4. At c/l, spring guns were allowed if you would have been justified in using deadly force if there, but today most jurisdictions have done away w/ this exception – Ceballos.
g. Defense of Habitation – a justification defense – most juris. do not allow the force once the person is in the house

i. Broadest Form – old c/l rule

1. D, an occupant of the dwelling, is entitled to use deadly force in defense of his/her habitation if he reasonably believes deadly force is necessary to prevent imminent unlawful entry.
a. No requirement of proportionality and can shoot intoxicated neighbor.

ii. Intermediate Position – most states

1. D, an occupant of the dwelling, is entitled to use deadly force in defense of his habitation if he reasonably believes deadly force is necessary  to prevent imminent unlawful entry and the intruder intends to commit a felony therein or cause injury to D or another occupant.

a. Some states require an actual entry - Guenther
iii. Narrow Position

1. D, an occupant of the dwelling, is entitled to use deadly force in defense of his habitation if he reasonably believes deadly force is necessary to prevent imminent unlawful entry and the intruder intends to commit a forcible felony therein or kill or GBI D or another occupant.

h. Defense of Crime Prevention – rules regarding deadly force

i. Never permissible to prevent a misdemeanor

ii. Police Officer Defendant – Majority view – The use of deadly force is permissible if the police officer reasonably believes:

1. A forcible felony has been committed by S, and

2. Deadly force is necessary to prevent the crime or effectuate the arrest.

3. Tennessee v. Garner – officer can only use deadly force on a fleeing felon if the felon is dangerous and poses an imminent threat of death or GBI to him or to others.

iii. Private Citizen Defendant – The use of deadly force is permissible if:

1. A forcible felony has in fact been committed (or is being committed) BY S,

a. This is an act at peril rule.

2. Deadly force is necessary to prevent the crime of effectuate the arrest and a warning is given if feasible.

a. D acts at peril regarding the forcible felony part, but is permitted a reasonable mistake regarding the identity of the felon.

b. Some courts apply Tennessee to civilians as well.

i. Consent

i. General rule – Consent of V is NOT a defense to a crime of violence - Samuels.

ii. Exceptions

1. Injuries in sports.

2. Consent can be a defense if lack of consent is an element of the crime – e.g. rape.

a. Mistake of fact is a defense to rape.

iii. Consent given by an infant or insane person is not valid.

iv. Consent must be voluntary and freely given.

1. In rape, remember the distinction between fraud in the inducement and fraud in the factum.

j. Insanity – an excuse defense that is rarely used and rarely successful

i. If D is incompetent to stand trial, there can be no trial – states vary as to who shows competence or incompetence

1. To be competent, D must be able to communicate w/ and help his attorney AND understand what is going on around him

ii. An incompetent death row inmate can’t be put to death

iii. M’Naughten Test – only a cognitive test that deprives jury of relevant info by limiting experts - D is NGI if, at the time of the act, D was laboring under such a mental defect of reason, from disease of the mind, that D did not know:

1. The nature and quality of the act he was doing, OR

2. That what D was doing was wrong.

a. Quality typically refers to the act’s significance

b. Know is defined narrowly (if D can describe what he was doing, he was sane) or broadly (must know the impact of his acts on other people)

c. Wrongfulness is either legal wrong test or moral wrong (if D thought what he was doing was morally correct, he was insane – measured from what he thinks society would think of act)

d. Deific Decree Doctrine – not a defense itself, but it is a factor to determine sanity

3. Irresistible Impulse Requirement – If D was driven by an irresistible impulse to act the way he did, he is NGI

a. Does this require spur of the moment act?

iv. Durham Test – D is NGI if his unlawful act was the product of a mental disease or defect.  D must have a mental disease/defect at the time of the act AND the disease/defect caused the act.

1. Only but-for causation is required.  

2. A mental disease/defect is any abnormal condition of the mind that substantially alters mental or emotional processes and substantially impairs behavioral controls – must effect both cognitive and volitional activities.

3. Different from M’Naughten b/c it eliminates D’s knowledge and the wrongness element from the equation, and allows experts to testify, but it’s too easy.

v. MPC Test - § 4.01 – A person is not responsible for criminal conduct if, at the time of such conduct, as a result of mental disease or defect, he lacks SUBSTANTIAL CAPACITY either:

1. To appreciate the criminality (or wrongfulness) of his conduct OR

a. Cognition prong that recognizes degrees of insanity

2. To conform his conduct to the requirements of society.

a. Volitional prong

vi. Federal Insanity Defense Reform Act of 1984 – D, as a result of a severe mental disease or defect, was unable to appreciate the nature and quality of the wrongfulness of his acts.

1. Different from M’Naughten b/c it gets rid of volitional prong and “appreciate” makes it broader.

k. Diminished Capacity – Usually it mitigates murder to manslaughter

i. Mens Rea Form - case in chief defense – at the time of the offense, D was suffering from a mental disease/defect that made it impossible for him to form the mens rea required so D gets away completely.

1. Most states limit the defense to specific intent crimes so D does not get away completely.  Other states do not allow the defense at all.

ii. Partial Responsibility Form – only applies to murder prosecutions and is very controversial

1. Wrapped in mens rea clothing, but its true rationale is that D suffers from a mental abnormality that does not meet the definition for insanity and is therefore less blameworthy and deserving of punishment.

X. Rape – sexual intercourse achieved forcibly, against the will, w/o consent

a. This is a general intent crime, but most jurisdictions allow a reasonable mistake of belief in V’s consent, which shows that an intent to have sex w/o consent is actually required

i. REASONABLE – from who’s perspective?

b. C/L Rule – Sexual intercourse by D, a male, w/ V, a femal not his wife, constitutes rape if it is committed w/o consent and:

i. Forcibly,

1. Requires proof that V did not consent to the intercourse and that the sexual act was by force

2. Force is present when D threatens to use force likely to cause death or GBI.  Non-physical threats don’t work.

3. Fear is not usually enough b/c it is purely subjective so objective threats and subjective fear is needed.

a. Exception is when D knowingly takes advantage of V’s fear to have sex.

ii. By means of certain forms of deception, while V is asleep or unconscious, OR

iii. Under circumstances in which V is not competent to give consent.

iv. Also, V must physically, not just verbally, resist D, or D must threaten force to an extent that would cause a reasonable female to fear GBI if she resisted – Rusk, Alston, Berkowitz
c. Law in Transition

i. Courts have departed from the resistance requirement b/c some women freeze and they are more likely to be injured

ii. Expansion of Definition of Force – in some jurisdictions, force can be proven w/ nothing more than a lack of consent by V coupled w/ nothing more than the force inherent in penetration (must happen in a surprise), but most liberal definition does not require surprise and says there was rape if D did not gain permission in words or actions

d. Fraud

i. If V knows she is consenting to sex, the fraud is merely an inducement to have sex and it is not rape, except when D pretends to be her husband.

ii. Fraud is rape if she is unaware that she is consenting to have sex – fraud in the factum.

e. Mens Rea – D must have a morally blameworthy state of mind regarding V’s lack of consent

i. Thus, D is not guilty if he has a genuine and reasonable belief in V’s consent – conforms w/ mistake defense for general intent crimes

f. Marital Immunity Rule – comes out of idea that wife is husband’s property and most states have abolished or limited this exception (by making D guilty of a lesser offense)

g. Corroboration Rule – minority of jurisdictions require more than the testimony of V to uphold a rape conviction

h. Rape Shield Statutes – allow evidence of prior consensual act of V w/ D, but normally do not allow evidence of prior consensual acts w/ people other than the accused or V’s reputation for lack of chastity – 6th amendment right gives way b/c of the prejudice of allowing such evidence

i. RTS – generally evidence is only allowed to explain V’s post incident behavior
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