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Section 13

I.
Introduction

A. Nature, Sources and Limits of the Criminal Law

1. Characteristics of criminal law method
a. Operates by means of a series of directions/commands, telling people what they must do.

      b. Commands are taken as valid and binding on all those who fall within their 
                      terms, regardless of whether they have been formulated as words.

c. Commands are subject to one or more sanctions for disobedience, which the community is   

    prepared to enforce.

d. Criminal v. civil sanctions: criminal sanctions carry the condemnation of 
                      the community.

e. Simple definition of a crime: Anything which is called a crime.

f. Criminal method involves the threat of physical consequences (i.e.  

                      punishment).

2. Notes

a. Sources of criminal law- common law beginning from England; American 
                      version became primarily statutory.

b. Legislature’s role- legislature deals with crimes before they are committed; 
                      uses threats, which are imposed by other agencies (courts, police, etc.)
c. Model Penal Code- American Law Institute, 1962- developed to overcome 

                      problems w/ statutory law.

B. Pre-Trial

1. Process begins when a crime is committed

a. Not all crimes reported

b. Not always an arrest

c. Not always enough evidence to charge

d. Plea bargain

2. Prosecutor files charges (“indictment” or “information”)

C. Trial by Jury

1. Sixth Amendment and right to trial by jury

2. Jury Selection- “voir dire”

a. Peremptory challenges

b. Challenges for cause

D. Proof of Guilt at Trial

1. In re Winship- Court said Due Process Clause requires prosecutor to 
                persuade factfinder (jury or judge) of proof “beyond a reasonable doubt”.
2. Justice Harlan- “far worse to convict an innocent man than to let a guilty 

                man go free.”

II. Principles of Punishment

A. Theories of Punishment
1. General- Kent Greenawalt- 

a. Utilitarian theory- punishment benefits society and the criminal

b. Retributive theory- punishment because the criminal deserves it

2. Utilitarian Justifications
a. Jeremy Bentham-

i. Pain and pleasure as man’s regulators

ii. Objective of law- augment the total happiness of the community
iii. Punishment only justified when the evil it redresses is greater than the 

                             evil of punishment itself.

b. Kent Greenawalt- Goals of utilitarian justification
i. General deterrence- discourages society in general from committing  

                           crimes.

ii. Individual/specific deterrence- deters criminal from repeat offenses.

iii. Incapacitation- puts criminals out of general circulation temporarily 

                             (general and selective)
iv. Reform/rehabilitation- takes positive steps to alter basic character, 

                             improve skills, alter the options the criminal has on release.

c. Lecture Notes

i. Actual effect of deterrence- evidence suggests that likelihood of being 

                           punished is more effective than the nature of the punishment itself.

ii. If no ultilitarian justification, should we still punish?

3. Retributive Justifications
a. Immanuel Kant

i. Criticism of utilitarian theory- individual should not be used to forward 

                           society’s goals

ii. Criminal should be punished for mere fact that he has committed a 

                            crime- just deserts.

iii. Punishment preserves righteousness and justice
b. James Stephen
i. Punishment gives law the expression of the community.

ii. Hating criminals is healthy, discourages private vengeance.

*Butler: some argue this theory is utilitarianism in disguise, i.e. preventing 

                          private vengeance is a utilitarian goal.

c. Joshua Dressler

i. Positive retributivism

(a) Assaultive- morally right to hate criminals

(b) Protective- criminals have a right to be punished

ii. Negative retributivism

(a) Morally wrong to punish an innocent person even if society may 

                                    benefit.

(b) “Just deserts” a necessary condition for punishment

d. Murphy and Hampton

i. Hate v. Resentment- Hate has hurt as its object

ii. If morally right to hurt (punish), then morally right to hate (hate 

                            criminals).

e. Herbert Morris

i. Society runs on system of benefits and burdens

ii. Benefit- enjoying non-interference from others

iii. Burden- complying with the rules

iv. Criminals interrupt this balance by causing others to bear burdens 

                             while failing to enjoy benefits

v. Punishment restores equilibrium between benefits and burdens

f. Murphy and Hampton

i. Wrongdoer challenges victim’s relative value by committing a crime

ii. Punishment defeats wrongdoer at hands of victim (or state)

iii. Punishment counters the appearance of criminal’s superiority, affirms 

                             the victim’s relative value.

B. Penal Theories in Action

1. Who should be punished?
 a. Regina v. Dudley & Stephens
i. Necessity of killing

ii. Sanctity of life v. Justifiable killing

iii. Sentence commuted by queen at implicit encouragement of Justice 

                            Coleridge; mitigating circumstances (desperation of defendants at time).

2. How much punishment to impose?

 


a. People v. Superior Court (Du)




i. Sentencing objectives: Protect society; punish the defendant; encourage defendant to   

                           lead law-abiding life; deter others; isolate defendant so she can’t commit other crimes;  

                           secure restitution for victims; seek uniformity in sentencing; H

ii. Few objectives are achieved in sentencing Du to state prison; uniformity in sentencing   

    nearly impossible to achieve; statute mandating prison for crimes w/ firearms: not   

    targeted toward people like defendant; crime committed under great provocation; no 

    criminal sophistication; public pressure should not affect sentencing considerations.

II. Elements of Punishment        


A. Actus Reus.



1. Generally.




a. Involves the physical component of a crime and the harm resulting from the crime.




b. Result crimes v. conduct crimes.





i. Result crimes – actus reus includes harmful result (e.g. homicide).





ii. Conduct crimes – actus reus does not include harmful result (e.g. DUI).




c. Bad thoughts alone can’t be punished unless accompanied by an act.




d. MPC – act must be voluntary; only one act has to be voluntary, but not all.



2. Voluntary Act.



a. Martin v. State. Δ arrested at home, taken onto public highway; accused of public  

                      drunkenness; held: 2 elements of actus reus had to be satisfied (appear in public, manifest  

                       drunken condition); Δ did not appear in public voluntarily.



b. State v. Utter.  Δ went on drinking spree and stabbed his son; charged w/ 2d degree 
                      murder, convicted of manslaughter; Δ claimed his actions were result of conditioned 
                      response following combat experience; held: trial ct. erred in refusing to instruct jury on 
                      Δ’s theory of conditioned response; homicide requires a voluntary act, unconscious act is 
                      not voluntary – if Δ could prove he was unconscious at the time of the act, Δ would not be  

                     responsible for his actions (but only partial defense here; Δ voluntarily induced his own 
                     intoxication).



c. MPC – doesn’t define what a voluntary act is; only defines what is not voluntary.



3. Omissions.



a. General Principles.





i. People v. Beardsley.  Δ and victim went on drinking spree while Δ’s wife was out of  

                           town; v. tried to kill herself by overdosing on morphine pills; Δ didn’t take her to the 
                           hospital after she passed out; v. eventually died; Δ convicted of manslaughter; held: one 
                           is guilty of an omission only if he has a legal duty to act and fails to do so; Δ had no 
                          legal duty to protect v.




ii. 4 situations in which failure to act may constitute breach of legal duty: (a) where 
                           statute imposes a duty; (b) when one stands in a certain status relationship to another; 
                           (c) where one has assumed a contractual duty to care for another; (d) where one has 
                           assumed a voluntary duty to another and has secluded the person so as to prevent others  

                           from rendering aid; (e) where a person creates a risk of harm to another.




iii. Policy reasons behind not punishing people for failing to act: (a) hard to determine 
                             line between act and omission; (b) who to punish when several people failed to act?; 
                             (c) allowing intervention could make matters worse; (d) omission is merely the 
                             withholding of a benefit.




b. Distinguishing acts from omissions.





i. Barber v. Superior Court.  2 dr.’s performed surgery on v., v. had heart attack and went 
                           into coma; v. showed no improvement, family requested that v. be taken off life 
                           support; Δs took v. off life supp., were charged w/ murder and conspiracy to commit 
                           murder. Held: Δs’ conduct did not constitute omission because they had no legal duty 
                           to continue treatment once it proved ineffective. 


4. Social Harm.




a. Result v. Conduct Crimes.





i. Result crimes – law punishes unwanted outcome (social harm).





ii. Conduct crimes – law punishes dangerous behavior.




b. Attendant circumstances – conditions that must be present, in conjunction w/ the 
                      prohibited conduct or result, in order to constitute a crime.


B. Terrorism and Criminal Law. (Butler essay.)


1. Butler compares utilitarian justifications for punishment w/ terrorism in concluding that punishing/inflicting pain on people to serve a larger purpose is immoral.


C. Mens Rea.


1. Generally.




a. United States v. Cordoba-Hincapie. Historical development of mens rea; ancient English  

                      law tended towards strict liability; mens rea = “guilty mind,” “criminal intent,” “wrongful 
                      purpose.”



b. Definitions.





i. Broad def. – “guilty mind,” “vicious will,” “morally culpable state of mind.”





ii. Narrow def. – mental state expressly required in the definition of an offense.




c. Regina v. Cunningham. Δ convicted of unlawfully and maliciously causing v. to suffer 
                      from inhalation of coal gas by breaking off a gas meter in cellar adjacent to v.’s house.  
                      Held: Δ’s actions showed no malice; malice requires actual intention to do harm that was 
                      done AND recklessness in disregarding the harm that would be substantially certain to 
                      occur; malice neither requires nor is it limited to ill will toward v.


2. Proving Culpability.




a. Intent.




i. People v. Conley. Δ hit v. in face w/ wine bottle, broke several bones and caused 
                           permanent disability; Δ charged w/ aggravated battery (intentionally/knowingly causing 
                           great bodily harm or permanent disability).  Held: Δ had intent to cause v.’s injury -  
                           state doesn’t have to prove intent to cause specific result; only has to prove intent to 
                           cause practically certain result (permanent disability).




ii. “Specific intent” v. “general intent” offenses.





(a) Specific intent offense – any offense in which a particular mental state is part of 
                                    the definition of the crime.







**At common-law, “specific intent” refers to any offense in which mens rea is 
                                       “intent” or “knowledge.”






(b) General intent offense – offense in which no particular mental state is defined in  

                                    the crime; state need only prove that the actus reus of the offense was performed 
                                    in a morally blameworthy manner.







**At common-law, “general intent” refers to any crime for which mens rea is 
                                       “recklessness” or “negligence.”




iii. Common-law intent: includes results that actor wants to occur AND those results that 
                             the actor knows are virtually certain to occur.







-Transferred intent – sometimes applied when actor intends a crime against one  

                                     person but accidentally commits the same crime against another.




b. MPC § 2.02 – abandons general v. specific intent; uses 4 levels of culpability; applies 
                      elemental approach (mens rea required for each material element of offense




i. Purposely – actor has conscious objective of engaging in conduct or causing result; if 
                           element of offense involves attendant circumstances, actor is aware of them or 
                           believes/hopes they will exist.





ii. Knowingly – if element of offense involves nature of conduct or attendant 
                            circumstances, actor is aware that his conduct is of that nature or that attendant  

                            circumstances exist; if offense is a result crime, actor is aware that it is practically 
                            certain that his conduct will cause such a result.





iii. Recklessly – actor consciously disregards substantial and unjustifiable risk that the 
                             material element of the offense exists or will result from his conduct; risk must be of 
                             such a degree or nature that, considering the nature/purpose of the actor’s conduct, the 
                             actor’s disregard involves a gross deviation from the standard conduct that a law-
                             abiding citizen would observe in the actor’s situation.





iv. Negligently – actor should be aware of a substantial and unjustifiable risk that the 
                             material element of the offense exists or will result from his conduct; risk must be of 
                             such a degree and nature that the actor’s failure to perceive it involves a gross 
                             deviation from the standard of care that a reasonable person (objective standard) 
                             would observe in the actor’s situation (subjective standard).





v. ***If no mens rea prescribed by the offense, culpability required is purposely,  

                                  knowingly or recklessly.




c. Knowledge of attendant circumstances.





i. State v. Nations. Δ owned/operated a disco in which a scantily clad 16 year old girl was 
                           dancing for tips; Δ charged w/ endangering the welfare of a child under 17; Δ claimed 
                           she didn’t know girl was 16. Held: one acts knowingly when he acts w/ knowledge that  

                           an attendant circumstance is highly probable to exist; ct. reversed Δ’s conviction.




ii. MPC § 2.02(7) – “willful blindness doctrine”: when knowledge of a particular fact is 
                            an element of an offense, knowledge is established if a person is aware of a high 
                            probability of its existence.


3. Strict Liability Offenses.




i. United States v. Cordoba-Hincapie. Two common strict liability offenses: public welfare 
                     offenses, statutory rape.



ii. Staples v. United States.  Police and BATF agents searched Δ’s home and found an AR-15 
                      modified to fire fully automatic; Δ convicted under Nat’l Firearms Act for failing to 
                      register firearm (fully automatic weapon =  firearm); issue: whether conviction under Act 
                      required a mens rea element; Δ contended that he didn’t know weapon was modified and 
                      thus couldn’t be convicted under the act.  Held: Act required mens rea element; Act was 
                      not a “public welfare” (i.e. strict liability) law because of (a) penalty for conviction and 
                     (b) nature of guns and gun ownership (public policy).



iii. Garnett v. State. Δ retarded, had sex w/ 13 year old girl, charged w/ statutory rape; Δ 
                       contended that he didn’t know she was underage; issue: whether statutory rape implied a 
                       mens rea requirement.  Court looked at legislative history and language of statute (statute 
                       intended to protect young persons from dangers of sexual exploitation). Held: statutory 
                       rape law did not imply a mens rea requirement.



iv. MPC – Generally rejects strict liability; provides that when conviction rests on basis of 
                       strict liability, the grade of the offense is reduced to a violation, which is not a “crime,” 
                       and may result in no sentence other than a fine, forfeiture, or other civil penalty.

***When no mens rea requirement is prescribed for an offense, must be proved that act   

      was done purposely, knowingly or recklessly.




v. Criticisms of strict liability offenses.





(a) Retributivists: unjust to punish someone who is not morally blameworthy for an act.





(b) Utilitarians: strict liability offenses don’t deter people who don’t know they’re 
                              committing a crime.


4. Mistakes.



a. Mistake of Fact.




i. People v. Navarro. Δ convicted of petty theft after stealing wooden beams from 
                           construction site; Δ contended that he had good faith belief that he had the right to take 
                           the beams because they had been abandoned (law was “taking away of another’s  

                           personal property w/ intent to steal the property” is guilty of theft); issue: whether  

                           mistake of fact was defense to crime; ct. overturned conviction. Held: mistake of fact is 
                           recognized as a defense only if the crime is a specific intent crime.




ii. MPC § 2.04 – ignorance or mistake of fact or law is a defense if it negates the mens   

                            rea required to establish a material element of the offense.

iii. Regina v. Morgan.  Δs convicted of rape after one of Δs invited friends to come over 

                             to his house and have sex w/ his wife; co-Δs contended they had honest belief   

                             (mistake) that wife had consented. Ct. said rape required intent to commit the act.    

                             Held: “honest mistake” not a defense to a crime requiring specific intent.



b. Mistake of Law.




i. People v. Marrero.  Δ (a federal prison guard) was convicted of violating weapons law 
                           after he carried a pistol into a nightclub; Δ contended that he he was a “peace officer” 
                           under the statute which allowed peace officers to carry weapons in the city, and that he 
                           was not culpable under state’s “mistake of law” statute. Held: Δ not entitled to “mistake 
                           of law” defense; mistake of law defense requires that Δ’s belief is made in reliance on 
                           an official statement of the law afterwards determined to be invalid or erroneous (MPC  

                           § 2.04); defense only recognized where specific intent is an element of the offense or 
                          where the relied-upon law has later been determined to be wrong.

D. Proportionality.


1. General Principles.




a. Proportionality most closely tied to retributivist theories of punishment. (Kant – justice =        

                      retaliation.)




b. Bentham – utilitarian theory of proportionality: encourages criminal to do harm consistent 
                      w/ the punishment he is willing to tolerate, but no more than that.



2. Constitutional Issues.




a. Eighth Amendment – cruel and unusual punishment clause: directed against punishments 
                      which inflict unnecessary pain AND punishments that are greatly disproportional to the 
                      crime committed.





**What constitutes “grossly disproportional” has been long-standing question for  

                            Supreme Court.




b. Coker v. Georgia. Δ sentenced to death after he escaped from prison (while serving 
                      sentences for murder, rape, etc.) and entered couple’s home, where he tied up husband, 
                      raped wife, took money, kidnapped wife, threatened her w/ death.  Issue: whether death 
                      sentence for Δ’s crimes was grossly disproportional punishment under 8th Amendment.  
                      Held: Δ’s death sentence for rape was grossly disproportional and thus barred under 8th 
                      Amendment (legislature had rejected capital punishment for rape; rape different from 
                      murder, doesn’t involve taking another’s life).




i. Death sentence as punishment for rape – arguments.






(a) Retributivists:







(i) For: rape is ultimate violation of self, rapists deserve to die.







(ii) Against: No life taken in rape.






(b) Utilitarians: 







(i) For: specific deterrence.







(ii) Against: punishment deters neither rape nor murder (Δ might as well kill if he 
                                         knows he will receive death sentence for rape).




c. Harmelin v. Michigan. Δ convicted of possession of cocaine, sentenced to mandatory term 
                      of life w/out parole under recidivist statute; Δ contended that life sentence was cruel and 
                       unusual punishment (grossly disproportional). Held: Δ’s punishment was not cruel and 
                       unusual; Scalia – proportionality review only required in capital cases; Kennedy – fixing 
                      terms of punishment is state legislature’s prerogative; 8th Amendment doesn’t mandate 
                      retributivist or utilitarian theory of punishment; federal-state structure naturally causes 
                      differences in sentencing; proportionality review should be informed by objective factors 
                      to maximum extent possible.

E. Legality.


1. Principle of Legality.



a. Nulla poena sine lege: “no crime without law, no punishment without law.” Seeks to 
                      prevent vague laws, retroactive laws, and too much discretion for prosecutors.



b. Void-for-vagueness doctrine – forbids legislative delegation of lawmaking authority to the 
                       courts.




c. Rule of strict construction – directs that judicial resolution of uncertainty in statutes be 
                      biased in favor of the accused.




d. Unconstitutional:





i. Bill of attainder – special law which declares person to be guilty w/out trial by jury.





ii. ex post facto law – declares an act criminal after it has been committed.



2. Requirement of Previously Defined Conduct.




a. Commonwealth v. Mochan. Δ charged w/ intending to debauch, corrupt, vilify, harass and 
                      embarrass a woman by making obscene phone calls to her. Issue: whether Δ’s conduct 
                      constituted a crime under common law.  Held: even if no statute criminalizes conduct, it 
                     may still be punishable under common law; Δ’s conduct did constitute an offense under 
                     common law (here, precedent existed which allowed punishment for any act which “injures 
                     or tends to injure the public” or “openly outrages public decency”).



b. Keeler v. Superior Court.  Δ and his wife had divorced; wife became pregnant by another 
                      man, Δ found out; Δ confronted wife, shoved his knee into her stomach; wife sought 
                      medical care, dr.’s performed c-section on wife and fetus was delivered dead; Δ charged 
                      w/ murder and assault; Δ contended that he could not be charged because fetus was not a 
                      human being under the law.  Issue: whether an unborn fetus is considered a human being 
                      under the law.  Held: fetus not considered a human being under the law; statute had 
                      common-law origins, which said that if a child was killed before birth, then no murder; if 
                      killed after birth, then murder. Court would have deprived Δ of fair warning had it 
                      constructed the statute to allow conviction for killing of a fetus.


3. Statutory Clarity.




a. In re Banks.  Δ convicted of violating state’s “peeping tom” statute; Δ contended that 
                      statute was vague (“secretly” and “peeping”) and overbroad in that it prohibited innocent 
                      conduct. Issue: whether “peeping tom” statute was unconstitutional. Held: “peeping tom” 
                      statute was not unconstitutional; “peeping” and “secretly” implied wrongful conduct; 
                      common law meaning (nuisance and eavesdropping), legislative history (“spying w/ intent 
                      of invading another’s privacy) and prior judicial interpretation (statute given strict 
                      construction, narrow definition in past) combined indicated that the statute could be given 
                      narrow construction, was thus not overbroad, and gave fair notice of the conduct 
                      prohibited.



b. Papachristou v. City of Jacksonville.  Several different Δs, in separate prosecutions, were 
                      convicted of violating city’s vagrancy ordinance, which classified certain types of people 
                       as vagrants who were subject to punishment.  Issue: whether vagrancy ordinance was void 
                      for vagueness and thus unconstitutional.  Held: vagrancy ordinance was void for 
                      vagueness and unconstitutional; it criminalized activities normally considered innocent, 
                      gave too much discretion to police, allowed for “punishment by analogy, permitted  

                      arbitrary and discriminatory enforcement of law.
III. Rape.


A. Generally.


1. Why is rape unique?




a. Rape laws made by, interpreted by, designed to punish primarily men.



b. Nature of injury – hard to define.





-(Rape was at one time a property crime.)




c. Politics, gender differences influence ideas about rape.



2. Why punish rape?  Feminist views:




a. Preserve female sexual autonomy.




b. Sustain male dominance over women by defining what is “normal” conduct between men 
                      and women. 
3. Susan Estrich – rape law is sexist.


4. Roundtree v. United States – history of “romantic paternalism” has influenced rape laws; Δ 
                could often put accuser on trial by pointing out her reputation and sexual history; BUT all Δs 
                charged w/ rape are still entitled to fair trial.

B. Actus Reus.


1. Forcible Rape.



a. Generally.




i. Rusk v. State. Δ met v. at bar, asked for ride home; when they arrived at Δ’s house, Δ 
                           asked v. to come up to his apartment; v. declined; Δ took v.’s car keys, asked again, v. 
                           went upstairs, where Δ had sexual intercourse w/ her; Δ testified that she was scared; v. 
                           asked if she did what he wanted, would he let her go, to which he replied yes.  Issue: 
                           whether evidence was sufficient to support Δ’s conviction for rape.  Held: to support 
                           conviction for rape, evidence must warrant the conclusion that (a) victim resisted and 
                           her resistance was overcome by force OR (b) victim was prevented from resisting by 
                           threats to her safety (objective standard – must be reasonable fear of imminent and 
                          serious bodily harm); here, Δ’s words and actions supported neither conclusion.





-Dissent: rule should be whether the act was committed w/out consent and against the 
                                victim’s will.






-Butler: ct. mentions resistance frequently; resistance serves as evidence of force and   

                                lack of consent.





ii. State v. Rusk.  Same case on appeal. Held: agreed w/ dissent in first case that question 
                            of whether victim’s fear was reasonable was for jury to decide.





-Dissent: verbal resistance insufficient; reasonable person would do more than say no; 
                                must resist until it is clear that assailant will use force to accomplish his purpose.





iii. State v. Alston.  Victim had been involved in consensual sexual relationship w/ Δ for 
                             6 months, during which some of their sexual relations involved violence; v. moved in 
                             w/ mother; Δ confronted v.; when v. told Δ the relationship was over, Δ told v. he had 
                             a right to have sex w/ her one last time; they went to Δ’s friend’s house; v. told Δ she 
                              wasn’t going to have sex w/ him; Δ then had sex w/ v.  Issue: whether evidence was 
                              sufficient to support Δ’s conviction for second-degree rape. Held: second-degree rape 
                              requires vaginal intercourse w/ victim both (a) by force AND (b) against the victim’s 
                              will; force may be actual or constructive (constructive force only if circumstances 
                              cause reasonable inference that the unspoken purpose of the the threat was to force 
                             victim to submit to sexual intercourse). (Here, act was against victim’s will, but  no 
                             force was shown.)




iv. MPC § 213.1: where actor has sexual intercourse w/ female not his wife if he compels 
                             victim to submit by force or by threat of imminent death, serious bodily harm, extreme 
                             pain or kidnapping, to be inflicted on anyone.




b. Absence of consent as force.




i. Susan Estrich – “traditional” (by force or threat of force) v. “non-traditional” (lack of 
                           consent) rape.





-Note: because most rape statutes deal w/ “traditional rape,” prosecutors often must 
                               meet the statutory meaning of “force” in bringing charges for acquaintance rape.





ii. Commonwealth v. Berkowitz. Victim went to friend’s dorm room, found Δ there 
                            instead; Δ placed himself on top of v. and had sexual intercourse w/ her.  Issue: 
                            whether evidence was sufficient to support Δ’s conviction of rape.  Held: statute 
                            requires sexual intercourse by (a) forcible compulsion OR (b) by threat of forcible 
                            compulsion that would prevent resistance by a person of reasonable resolution; can 
                            include physical force and moral, psychological or intellectual force used to compel 
                            person to have sex against their will; determined by consideration of all 
                           circumstances. (Here, no evidence of force or forcible compulsion.)




iii. State of New Jersey in the interest of MTS. Statute did not define “physical force.”  
                             Issue: whether the element of physical force is met by an act of non-consensual 
                             penetration involving no more force than necessary to accomplish that result.  Held: 
                            “physical force” = any act of sexual penetration w/out affirmative and freely-given 
                             permission; Δ has burden of proving consent; contemporary context of statute: 
                            designed to protect people from all unwanted offensive touching, including 
                            “acquaintance rape.”


2. Deceptions and Non-Physical Threats.



a. Boro v. Superior Court. Δ posed as dr., told v. she had fatal disease, that only treatment 
                      was to have sex w/ “surrogate” (actually Δ); v. agreed to treatment, met Δ in hotel and had 
                      sex w/ him.  Statute prohibited rape “where a person is at the time unconscious of the act   

                      and this is known to Δ.” Issue: whether v. was aware of the act at the time, under the 
                      meaning of the statute.  Held: if deception causes misunderstanding as to the fact itself 
                      (fraud in the factum), then no consent; but if deception relates to some collateral matter 
                     (fraud in the inducement), then consent; here, v. understood the fact (intercourse) itself, 
                     and Δ’s deception was related to a collateral matter (reason for intercourse); hence, no 
                    rape.



b. Roiphe (handout) – “rape crisis” movement reinforces old stereotypes about women, 
                      suggests that women are passive and physically, morally, and emotionally inferior to men.

C. Mens Rea.


1. Commonwealth v. Sherry. Δs were at a party w/ v., took v. to one of Δ’s houses, where they 
                had sexual intercourse w/ her.  Δ’s appealed on grounds that judge refused to give jury 
                instruction requiring that Δs had “knowledge” of v.’s lack of consent to the acts.  Δs appeared 
                to be raising mistake of fact defense.  Held: mistake of fact defense requires that accused act 
               (a) with reasonableness AND (b) in good faith (here, Δs did not request jury instructions 
               outlining these elements as a defense; only requested instructions based on “knowledge” of  

               lack of consent).

D. Proving Rape.


1. Rape Shield Laws.



a. State v. Herndon.





i. 6th Amendment guarantees Δ’s right to cross-examine all witnesses, right to 
                           compulsory process of witnesses to testify on his behalf.





ii. Rape shield laws – generally, they deny Δ in sexual assault cases the opportunity to 
                            question v. or offer evidence regarding her prior sexual conduct/reputation; designed to 
                            keep Δ from harassing/humiliating v. to show unchastity. (4 different approaches 
                            applied by states.)





iii. Balancing test: 6th Amendment v. Rape shield laws.




b. People v. Wilhelm. Δ convicted of 3d degree sexual assault where he had intercourse w/ v.  
                      Δ appealed conviction on grounds that ct. disallowed certain evidence, which said that 
                      earlier in the evening, v. had shown her breasts to a group of men and had allowed one of 
                      the men to fondle them.  Held: in order to admit evidence where a rape shield law exists, 
                      probative value of evidence must outweigh its prejudicial value to v. (here, evidence only 
                     showed v.’s consent to sexual behavior w/ specific men, not Δ).




-Butler: most jurisdictions allow evidence of past sexual conduct between victim and Δ, 
                         but exclude evidence of past sexual conduct between victim and others.

IV. Homicide.

A. Generally.



1. Common law origins.



a. Murder originally required “malice aforethought”; this standard was vague, was applied 
                      arbitrarilty by courts.




b. Reform gave different meanings to “malice aforethought”; these standards became part of 
                      the common law:





i. Intent to kill – intentional or knowing (awareness that act would cause death) homicide 
                           = murder, unless actor killed due to adequate provocation (then manslaughter)




ii. Intent to cause grievous bodily harm.  (here, knowledge also equivalent to intent if 
                            death actually resulted.)




iii. “Depraved heart”/”abandoned and malignant heart” murder – extreme recklessness 
                             regarding homicidal risk.




iv. Intent to commit a felony – origin of felony-murder rule.


2. Murder v. manslaughter.



a. Initially, common law didn’t distinguish between murder and manslaughter; early statutes 
                      developed, which made distinction; manslaughter if:





i. Killing, even if intentional, was committed in the heat of passion upon adequate 
                           provocation.





ii. Killing resulted from act that was unduly dangerous to life or limb, or from act that 
                             was otherwise unlawful (act not reckless enough to be “depraved heart murder”).




b. Some states departed from common law in distinguishing between voluntary/involuntary 
                      manslaughter. (e.g. federal manslaughter provisions: voluntary = sudden quarrel/heat of 
                      passion; involuntary = killing in commission of an unlawful act not amounting to felony, 
                      or in commission in an unlawful manner, or w/out due care, of a lawful act which might 

                      cause death).


3. MPC  210 – 3 types of homicide:



a. Murder – killing committed purposely, knowingly or extremely recklessly (such 
                      recklessness presumed when killing occurs in the commission of, or an attempt to commit, 
                      or flight after committing robbery, rape, arson, burglary, kidnapping, or felonious escape).




b. Manslaughter – killing committed recklessly, or committed under the influence of extreme 
                      mental or emotional disturbance for which there is reasonable explanation or excuse; 
                      reasonableness of explanation/excuse determined from viewpoint of a person in actor’s  

                      situation under the circumstances as he believes them to be.




c. Negligent homicide – killing is committed negligently.



4. “Human being” defined – People v. Eulo. Δs shot their victims in the head, both v.’s had to be 
                sustained by life support machines; when determination had been made that both v.’s brain 
                functions had irreversibly ceased, v.’s were declared dead and taken off life support.  Issue: 
                whether “brain death” was sufficient to constitute “death” for the purposes of the state’s 
                homicide statute.  Held: “brain death” is death for purposes of homicide statute (law has 
                 followed medical trend of recognizing “brain death” as death via prior court decisions; such 
                recognition consistent w/ legislative intent); here, medical procedures were not superseding 
               causes of death.

B. Intentional Killings.



1. Deliberation-Premeditation formula.



a. State v. Schrader. Δ went to v.’s gun shop to conduct business w/ him; argument ensued, Δ 
                      stabbed v. 51 times; Δ claimed self-defense, that v. had reached into his pocket for a gun; 
                      Δ appealed on grounds that trial ct. incorrectly defined “premeditated.”  Issue: what 
                      “premeditated” meant under the murder statute.  Held: in order to constitute premeditated 
                      murder (1st degree murder), intent to kill need not exist for any specific period of time, i.e. 
                      no degree of time necessary for premeditation; premeditation = knowingly or 
                     intentionally.




-Michigan standard (People v. Morrin) – timeframe should be long enough for reasonable 
  man to think about his actions.



b. Midgett v. State.  Δ had repeatedly abused his 8 yr. old son; on day of killing, Δ got drunk 
                      and beat his son to death.  Issue: whether evidence was sufficient to support Δ’s conviction 
                      for 1st degree murder (premeditation/deliberation required).  Held: evidence was 
                      insufficient to support finding of premeditation/deliberation; Δ intended to abuse his son, 
                      not to kill him; if there was intent to kill, it was formed in drunken rage while disciplining 
                      son.




-Dissent: degree of murder was for jury to decide; evidence was sufficient to show that Δ 
                         intended to kill his son by starving, choking and beating him repeatedly.




c. State v. Forrest.  Δ’s father was terminally ill; Δ was visiting father in hospital, became so 
                      upset at father’s suffering that he pulled pistol from his pocket and shot him several times 
                      to end his misery.  Δ convicted of first degree murder, appealed on grounds of insufficient 
                      evidence to show premeditation/deliberation.  Issue: whether evidence was sufficient to 
                      support 1st degree murder conviction.  Held: evidence was sufficient; factors test in 
                      determining premeditation/deliberation: want of provocation by deceased, conduct and 
                      statements of Δ before and after killing, threats and statements of Δ before and after event 
                      causing death, ill-will or previous difficulty between Δ and victim, dealing of lethal blows 
                      after deceased has been rendered helpless, evidence of brutality in the killing.



d. MPC – does not distinguish between degrees of murder; drafters of Code believed that a 
                      person who plans ahead is no worse than a person who kills on sudden impulse.


2. Manslaughter – Heat of passion killings.



a. Common law.




i. Almost all jurisdictions divide homicide into murder and manslaughter; difference in 
                           punishment is significant.





ii. Voluntary manslaughter at common law:






(a) Voluntary – intentional, but w/ adequate provocation.






(b) Adequate provocation:







(i) Provocation would arouse sudden and intense passion in mind of ordinary 
                                         person.







(ii) Δ must have been provoked.







(iii) No cooling-off period existed.







(iv) Mere words were not adequate provocation.






(c) Classic situations of adequate provocation at common law:







(i) Δ was exposed to deadly force.







(ii) Δ discovered spouse committing adultery.







(iii) Mutual combat.





iii. Common law and most U.S. jurisdictions punish less for killing based on adequate 
                             provocation or extreme emotional disturbance.





iv. Girouard v. State. Δ convicted of 2d degree murder when he stabbed wife 19 times 
                             after she verbally and physically assaulted him and told him she wanted a divorce.  Δ 
                             contended that he was provoked.  Issue: whether v.’s verbal provocation of Δ was   

                             adequate as a mitigating factor reducing murder to manslaughter.  To reduce killing 
                             from murder to manslaughter, provocation must be adequate, killing must be done in 
                             heat of passion, heat of passion must be sudden, must be causal connection between 
                             heat of passion and killing. Ct. only considered adequacy of provocation; other 
                             requirements were met. Held: adequate provocation = provocation calculated to 
                             inflame passion of a reasonable man and tend to cause him to act for the moment from 
                             passion rather than reason; when Δ is provoked by words, provocation is adequate 
                            only if accompanied by acts indicating intent and ability to cause Δ bodily harm (here, 
                            provocation was inadequate); also, public policy considerations – allowing defense 
                            would punish domestic-related killings as manslaughter.




ii. Provocation generally.






(a) Provocation is a partial defense.






(b) Why does provocation defense exist?  Law suggests/recognizes that people are 
                                    provoked, NOT that reasonable people kill.






(c) Justifications for punishing provoked Δs less severely:







(i) Retributive: people who are provoked are less morally blameworthy.







(ii) Utilitarian: punishing provoked Δs the same as murderers would not deter 
                                          someone from acting passionately (BUT some argue for more punishment – 
                                          irrational people need more deterrence).






(d) Modern trend: allowing jury to decide whether provocation is adequate.




ii. Dressler – several different theories used to justify provocation defense; defense is 
                            often viewed as a partial justification or a partial excuse, depending on jurisdiction.






(a) Evidence that defense is based on partial justification – 







(i) Where there was unlawful conduct of the victim, Δ is restoring balance of 
                                         justice, redressing wrong (e.g. discovery of adultery).







(ii) Hence, “misdirected retaliation” makes defense unavailable to Δ.






(b) Evidence that defense is based on partial excuse – 







(i) Heat of passion = lack of reasonableness by Δ during act.







(ii) Requirement that killing be sudden – no cooling-off period; killing is less 
                                          voluntary.







(iii) Concession to human weakness.




b. “Reasonable Man.”




i. Director of Public Prosecutions v. Camplin. Δ killed v. after v. sodomized Δ and 
                           laughed at him; Δ was 15 yrs. old; trial ct. judge instructed jury to disregard Δ’s age and 
                          determine whether provocation was adequate to make a “reasonable man” do what Δ 
                          did; Δ appealed on these grounds.  Issue: whether t.c. erred in instructing jury to 
                          disregard Δ’s age in re reasonable man standard.  Held: reasonable man is person 
                          having the power of self-control to be expected of the sex and age of Δ AND having the 
                          same traits as Δ in re to their effect on the severity of the provocation (e.g. racial slurs).




ii. Provocation and gender differences – men generally react more violently to 
                            provocation than women; using “reasonable woman” standard would prejudice female 
                            Δs – women don’t ordinarily react to provocation by killing.




iii. Why does law attempt to use objective standards (e.g. reasonable man)?






(a) Different jurisdictions use objectivity for different things.





(b) Arg. for objective standard – the law is the law; it isn’t flexible based on age, 
                                    gender, race, etc.






(c) Arg. against objective standard – reason for provocation is irrelevant; question is 
                                    whether Δ was provoked.





iv. MPC does not use provocation formula BUT has standard for extreme emotional 
                             disturbance for which there is a reasonable explanation/excuse. (Reasonableness of 
                             explanation/excuse determined from viewpoint of person in actor’s situation.) § 210.3, 
                             Manslaughter.




c. MPC and beyond.




i. People v. Casassa.  Δ had maintained a casual dating relationship w/ v. for 3 mths.; v. 
                           then broke off the relationship; Δ began stalking v.; Δ brought v. gift, when v. rejected 
                           it, Δ stabbed her.  Δ charged w/ 2d degree murder; Δ asserted defense of “extreme 
                           emotional disturbance” (partial defense). Issue: whether Δ established the defense.  
                           State had adopted MPC provision for “extreme emotional disturbance.” Held: Δ did not 
                           establish defense; “extreme mental or emotional disturbance” defense requires that (a) 
                            Δ acted under influence of extreme emotional disturbance (subjective standard), AND 
                           (b) there is a reasonable explanation/excuse for the disturbance, which is determined 
                            from viewpoint of person in actor’s situation under circumstances as he believed them 
                           to be (objective standard, issue for jury).




ii. MPC generally. § 210.3, Manslaughter.





(a) Requires (i) acting under disturbance AND (ii) reasonable explanation/excuse for 
                                    disturbance.






(b) Reasonableness of explanation/excuse determined from viewpoint of person in 
                                    actor’s situation under circumstances as he believes them to be (for jury to 
                                    decide); “actor’s situation” is:







(i) personal handicaps, some external circumstances.







(ii) NOT idiosyncratic moral values.







(iii) Standard is intended to be ambiguous flexible.






(c) Shift from heat of passion to extreme emotional disturbance.







(i) Extreme emotional disturbance recognizes that mental trauma can cause people 
                                         to kill after the traditional “cooling off” period.







(ii) Defense of extreme emotional disturbance allows fact-finder to show mercy.






(d) Common law v. MPC.






(i) Common law – requires adequate provocation.







(ii) MPC – requires 2 elements: influence of disturbance; reasonable 
                                          explanation/excuse (jury issue).


C. Unintentional (Reckless and Negligent) Killings.


1. Generally.




a. At common law, there was no distinction between voluntary and involuntary 
                      manslaughter.




b. Judge-made law developed involuntary manslaughter for cases where:





i. Criminal negligence caused a death.





ii. An unintentional killing occurred during the commission of a non-felony illegal act.




c. 4 possible legal outcomes for unintentional killings:





i. No liability.





ii. Civil liability.





iii. Manslaughter.





iv. Murder.



2. Unjustified Risk-Taking.



a. Berry v. Superior Court. Δ kept fighting pit bull in his yard; neighbor’s child wandered 
                      into yard, dog mauled and killed child; Δ charged w/ 2d degree murder; Δ contended that 
                      evidence was insufficient to show implied malice required for prosecution.  Held: evidence    

                      was sufficient to charge Δ w. 2d degree murder; implied malice requires proof of (a) Δ’s 
                      extreme indifference to human life, which must be demonstrated by showing the high 
                      probability that the conduct involved will cause death, AND (b) Δ’s awareness of either (i)             

                      the risks of the conduct OR (b) that the conduct is illegal.



b. MPC – 

i. Doesn’t use implied malice; uses “recklessness.”
ii. Doesn’t provide for “intent to cause grievous bodily harm”; prefers to use 
                            recklessness, drafters said most cases involving intent to cause grievous bodily harm    

                            would fall under recklessness provision.




c. State v. Hernandez. Δ was driving drunk, ran into v.’s car, killed v.; Δ convicted of 
                      involuntary manslaughter. Δ had drinking slogans affixed to his back window and visor; 
                      trial ct. admitted slogans as evidence; Δ appealed on grounds that evidence was irrelevant. 
                      To be admissible, evidence must tend to support/establish the elements of the crime. Held:    

                      involuntary manslaughter requires showing of criminal negligence; criminal negligence   

                      requires that (a) Δ created a substantial and unjustifiable risk of which he ought to have  

                      been aware AND (b) Δ’s failure to perceive the risk involved a gross deviation from the 
                      standard of care a reasonable person would use in actor’s situation.  Drinking slogans 
                     were only character evidence, which is inadmissible unless Δ puts his own reputation at 
                      issue. Slogans only tended to show Δ’s knowledge of effects of alcohol. Conviction 
                     reversed.



d. State v. Williams. Δs (husband and wife) tried and convicted of manslaughter for 
                      negligently failing to provide medical care for their 17-mth old son, who had been sick for   

                      a week; Δs thought he had a toothache; baby actually had abscessed tooth which became 
                      gangrenous.  Δs appealed.  Held: to support conviction for manslaughter due to 
                      negligence, must be shown that (a) Δ had duty to exercise caution, (b) Δ failed to exercise 
                      ordinary caution (caution of ORP in similar circumstances), and (c) Δ’s negligence 
                      proximately caused v.’s death.  Court found that Δs’ alterior motives in not taking baby to 
                      dr. (afraid that baby would be taken away) and Δ’s concern for baby’s condition tended to 
                     show that Δs failed to exercise ordinary caution.



e. MPC – criminal negligence – applies objective and subjective standards: “reasonable 
                      person in actor’s situation.” (sidenote: heredity, temperament, intelligence NOT to be 
                      considered.)




i. MPC supports punishing negligence – drafters said punishing negligence does deter; 
                           promotes awareness and causes people to be more cautious (utilitarian arg.).



f. Arg’s against punishing negligence:






i. utilitarian – cannot deter someone who does not perceive risks of his conduct.






ii. retributive – immoral to punish; no conscious wrongdoing by actor.




g. Common law – criminal negligence = “gross” negligence (substantial chance of serious 
                      harm, awareness of risk on actor’s part).




h. Criminal v. civil negligence – criminal negligence is something more than slight degree of 
                      negligence required to support civil action for damages and is negligence of a degree so 
                      gross as to be deserving of punishment.



3. Felony Murder.



a. Felony-Murder Rule.




i. Unlimited Form.






(a) Classic version of rule – felony + killing = murder; only culpability required 
                                         was intent to commit felony.  Imposed liability for murder based on culpability 
                                         for felony, w/out separate proof of culpability for killing.






(b) Early in common law, felonies were punishable by death, and few felonies 
                                          existed; now, more crimes are felonies – if classic version of rule was applied, 
                                          felons could be punished for murder because of negligent/accidental killings; 
                                          so, legislatures have sought to put limitations on the rule.







(c) MPC – doesn’t have felony-murder rule (only “extreme recklessness” and 
                                          aggravating circumstances).







(d) People v. Stamp.  Δ committed armed robbery; after Δ and accomplice fled, 
                                          victim, who was present during robbery, had heart attack and died.  Δ charged 
                                          w/ murder; Δ contended that felony-murder rule didn’t apply b/c v.’s death 
                                          was unforeseeable.  Held: felony-murder rule not limited to those deaths 
                                          which are foreseeable; as long as the death is the direct result of the felony 
                                          (felony is “substantial factor” in causing death), felony-murder rule applies, 
                                           regardless of whether the death was a natural or probable consequence of 
                                          the robbery.






(d) People v. Fuller.  Δs were spotted in a car lot moving tires toward their car; 
                                         officer called for backup and police pursued Δs; during chase, Δ’s car ran a red 
                                         light and killed the driver of another car.  Police later found evidence that Δs  

                                         had burglarized vehicles in the car lot.  Held: trial ct. erred in striking murder 
                                         charge based on felony-murder rule; state law imposed strict liability for 
                                         deaths caused in the course of any of 6 specific felonies (of which burglary 
                                         was one), regardless of whether the killing was caused intentionally, 
                                         negligently, or accidentally. (In its opinion, ct. disagreed w/, but upheld rule 
                                         and contended that applying the felony-murder rule in the present case because 
                                         burglary was not dangerous to human life, punishment would not deter, was 
                                         unjust to allow punishment for murder based on accidental killing,)




ii. Policy Debate.





(a) Commentaries.







i. Arg’s for felony-murder rule.








(a) Deterrence – deters underlying felony; deters accidental/negligent killing 
                                                during commission of felonies.









-Criticisms of deterrence theory: can’t deter unintentional acts; serious 
                                                 crimes are not deterrable; should only punish intended acts; deterrence 
                                                 ineffective if criminal doesn’t know about rule.








(b) Proportionality – felonies resulting in death worse than those that do not.







(c) Condemnation – rule reinforces society’s valuing of human life.







ii. Many judges, legal scholars are critical of felony-murder rule, BUT most state 
                                        legislatures support the rule.






(b) MPC – rejects felony-murder rule.




iii. Limitations on the Felony-Murder Rule.





(a) “Inherently Dangerous Felony” Limitation. – People v. Burroughs.  Δ was self-  

                                    styled “healer,” offered to help treat v. for terminal leukemia; after following Δ’s 
                                    prescribed routine for 2 weeks (which required that v. avoid contact w/ his 
                                    physician), v.’s condition worsened and he died 3 ½ weeks into the treatment.  Δ 
                                    convicted of felony practicing medicine w/out license and second-degree felony-
                                    murder; Δ contended that felony-murder rule didn’t apply because his felony 
                                    wasn’t “inherently dangerous.”  Held: in order for felony-murder rule to apply, 
                                    underlying felony must be “inherently dangerous to human life”; whether felony  

                                    is inherently dangerous to human life is determined by looking at the factors of 
                                    the offense elevating it to a felony, and determining whether felony could be 
                                    committed w/ out creating lethal hazard.  In the instant case, ct. determined that 
                                    practicing medicine w/out license was not inherently dangerous, in that it could 
                                    be committed w/ out endangering human life. (Underlying purpose of this rule: 
                                    deter negligent/accidental killings in commission of felonies (vice deterring 

                                    felonies themselves).)





(b) “Merger” Limitation – People v. Smith.  Δ convicted of second degree murder and 
                                    felony child abuse after she knocked her daughter backwards and child hit head 
                                    on door and died.  Δ contended that felony child abuse was an integral part of and 
                                    included within the homicide.  Held: felony-murder rule is inapplicable to  

                                    felonies that are an integral part of and included in fact w/in the homicide; 
                                    felony-murder rule may apply if underlying offense was committed w/ an 
                                   “independent felonious purpose”; here, child abuse was an integral part of the 
                                    homicide – the assault resulted in death.  (Ct.’s rationale: every felonious assault 
                                    resulting in murder would be prosecuted as 1st degree murder and would take 
                                     away purpose of homicide law.)






**Summary of ct.’s rule: someone who commits a felony which has as its purpose 
                                    the killing of a human being cannot be guilty of murder under felony-murder rule.







-Purpose of rule: deter negligent/accidental killings in commission of felonies.







-Butler’s anomaly: 

felony w/ no intent to kill + death = murder.








felony w/ intent to kill + death = manslaughter.





(c) “In furtherance of” Limitation, aka Agency Theory.
(i) King v. Commonwealth.  Δ and accomplice were flying plane loaded w/   

    marijuana; Δ was pilot; plane crashed and accomplice was killed.  Δ charged  

    w/ murder under felony-murder rule; Δ contended that rule did not apply.  
    Held: felony-murder rule only applies when killing was committed in 
     furtherance of underlying felony; killing must be so closely related to felony in 
    time, place, causal connection as to make it part of the same criminal 
    enterprise; killing must be a consequence of felony, not a mere coincidence.  
    Here, felony-murder rule did not apply: no causal connection between felony 
    and death.
(ii) State v. Bonner.  Δs and 2 others attempted to rob a restaurant; off-duty police   

     officer shot and killed the 2 others. Δs charged w/ first degree murder; both 
     appealed, contended that felony-murder rule did not apply.  Held: for felony-
     murder rule to apply, killing must be done (A) by felon himself, or (B) by 
     someone acting in concert w/ him, or (C) in furtherance of a common design      

     or  purpose.  (This is known as the agency theory.)  In instant case, neither 
     felons nor accomplices did killing; officer was not acting in concert w/ Δs in 
    shooting  accomplices.







a-Agency Theory prevails in majority of US jurisdictions.





b- (Other theory is proximate cause theory: if someone dies during  

                            commission of a felony, felony-murder rule applies.)

iv. MPC – generally rejects felony-murder rule, but has its own version: § 210.2(1)(b)–  

     presumption of extreme recklessness; looks like felony-murder rule so states will 
     adopt it (political compromise):






(a) Punishes for killing committed during a felony, BUT






(b) Requires extreme recklessness, which is a rebuttable presumption.











(c) Rule intended to deter reckless commission of felonies.

V. Capital Punishment.

A. Constitutional/Policy Debate.


1. Generally.




a. Furman v. Georgia.  US Supreme Ct. held that death penalty was still constitutional, but 
    subject to limitations to prevent arbitrary, capricious, or discriminatory imposition of the 
    penalty.




b. In response to Furman, 35 states reformulated their sentencing provisions to fit Supreme 
    Ct.’s requirements.




c. Most states adopted MPC provision (§210.6), which requires post-conviction sentencing 
    hearing in which parties can introduce evidence of aggravating/mitigating factors relating 
    to the murder and the Δ.



2. Gregg v. Georgia.  Δ convicted of 1st degree murder and armed robbery; Δ appealed on 
grounds that Georgia death penalty statute violated 8th and 14th Amendments.  Georgia 
statute provided for pre-sentencing hearing which allowed Δ substantial latitude in the types 
of evidence he could introduce and required jury to consider aggravating/mitigating 
circumstances.  Held: death penalty still a constitutional form of punishment (based on 
purpose of penalty – retribution (prevents people from taking law into own hands), 
deterrence AND contemporary values); Ga. statute did not violate 8th or 14th Amendment: 
statute met Furman standard requiring sentencing procedures that prevent arbitrary 
imposition of penalty (pre-sentencing hearing, jury consideration of aggravating/mitigating 
factors; statute provided for automatic appeal of all death sentences to State Supreme 
Court).



-Marshall’s dissent: majority acknowledged that there was little evidence showing that death 
penalty deterred (but assumed it deterred anyway); UN used same arg. to outlaw death 
penalty.  Majority’s arg that penalty serves retributive goals (express society’s outrage) is 
actually utilitarian arg.



3. 4 major policy debates about death penalty:



a. Deterrence.





Retentionalists: d.p. deters.





Abolitionists: d.p. does not deter.




b. Retribution.





Retentionalists: capital murderers deserve to die; people might take law into own hands.





Abolitionists: d.p. does not correct moral imbalance; victim is no better off.




c. Risk of executing innocent.





Retentionalists: d.p. is so important that executing innocents is acceptable.





Abolitionists: worse to punish an innocent man than let a guilty man go free.




d. Discriminatory administration. 





Retentionalists: there will always be some discrimination in administering any 
punishment; impossible to eliminate discrimination, only possible to keep it at acceptable 
levels.





Abolitionists: d.p. unjust because it discriminates.


B. Potential racial discrimination.



1. McKleskey v. Kemp.  Δ (black) convicted of murdering a white police officer during the 
course of a robbery; jury recommended death penalty; Δ appealed, cited statistical study and 
contended that Ga.’s death penalty statute was administered in a racially discriminatory 
manner, which violated 8th and 14th Amendments.  Issue: whether statistical study which 
indicated a risk that racial considerations entered into capital sentencing determinations 
proved that Δ’s death sentence was unconstitutional.  Stat. study showed that a black Δ who 
killed a white victim was most likely to receive death penalty.  Held: Δ’s sentence not 
unconstitutional; statistics only showed likelihood of discrimination; risk of discrimination 
must be constitutionally unacceptable to invalidate a death sentence; statute provided 
safeguards against discrimination; policy concerns: if Δ’s sentence held unconstitutional, 8th 
Amendment would expand to similar claims of discrimination (e.g. age, gender) for every 
type of crime; better for legislature to decide issue.
-Scalia’s memo: acknowledged that juries sometimes use race to discriminate in 
  sentencing, but said courts can’t do anything about it, i.e. proportionality review is 
  impossible.




-Others say proportionality review is required in capital cases; “death is different.”

VI. Inchoate Crimes.

A. Generally – MPC.



1. 3 types of inchoate crimes: attempt, conspiracy, solicitation.



2. Justifications for punishing attempt:




a. (General deterrence is at most a minor function.)




b. Basis for intervention by law enforcement.




c. Intervening w/ dangerous persons.




d. Actor still culpable even when his attempt fails due to fortuity.


B. Attempt.


1. General Principles.




a. Complete v. Incomplete Attempt.

i. Complete attempt – actor does everything planned, but is unsuccessful in producing the  

   intended result (e.g. actor shoots and misses intended victim).





ii. Incomplete attempt – actor does some of the acts that he set out to do, then desists or is  

    prevented from continuing by an extraneous factor (e.g. intervention of a police 
    officer).




b. Justifications for punishing attempt.





i. Deterrence – weak argument; if criminals not deterred by punishment for completed 
   offense, they won’t be deterred by punishment for attempt.

ii. Retribution – harm-based theory (punishes for harm caused by offense; not a good    

    argument); intent-based theory (holds criminals liable for what they intend to do; 
    attempt is just as blameworthy as commission).



2. How much to punish for attempt?



a. MPC – same as completed offense; antisocial disposition of actor is same for attempt and 
                      completed offense.



b. Common law (and most jurisdictions) – less punishment for attempt.




c. Why distinguish between punishments for attempt and those for completed crime?





i. Harm-based theory (retribution) – harm is required for culpability.





ii. But intent-based theory (retribution) says no – culpability is equal for attempt and 
    completed offense.





iii. Deterrence theory generally favors same punishment for attempt and completion 
     (actor deterred by prospect of heavy punishment for attempt), BUT also favors lesser  

     punishment for incomplete attempts:






-Punishing less for incomplete attempts deters complete attempts; gives criminal 
       choice of less punishment before crime is completed.



3. Mens Rea.



i. People v. Gentry.  Δ argued w/ girlfriend, poured gasoline on her; gasoline ignited (both 
said accidentally); Δ convicted of attempted murder; Δ appealed on grounds that trial ct. 
jury instructions did not require specific intent to kill to convict for attempted murder.  
Issue: whether attempted murder requires specific intent to kill.  Held: attempted murder 
requires specific intent to kill; one can’t attempt what he doesn’t intend to do.




(a) Holding consistent w/ common law rule:






(i) Must intentionally perform attempt;






(ii) Must act w/ intention of committing the substantive crime.




ii. Bruce v. State.  Δ tried to rob v.’s shoe store, shot him in the process (v. lived); Δ 
convicted of attempted first-degree felony murder; Δ contended that attempted felony 
murder was not a crime. Held: attempted felony murder not a crime; felony murder is not 
an intentional killing, and for attempt, one must have the intent to kill; attempt only 
applies to intentional killings.



iii. MPC.





(a) Mens rea for attempt = “purposely.”





(b) For result crimes: must have purpose to cause result, or knowledge that result will be 
      caused (e.g. murder).





(c) For conduct crimes: must have purpose to engage in conduct that would constitute the 
      crime (e.g. theft, burglary).





(d) “Purpose” does not extend to attendant circumstances (level of culpability required is 
same as for substantive offense).



4. Actus Reus.



a. Generally.

i. United States v. Mandujano.  No facts, but outlines various approaches to    

   distinguishing between preparation and perpetration:





(a) Physical proximity test: act must amount to beginning of consummation of crime.




(b) Dangerous proximity test: balancing test – gravity and probability of   offense,  

                        nearness of act to offense (stricter standard, requires Δ to do more).






(c) Indispensable element test: focuses on required remaining acts.






(d) Probable desistance test: ordinarily, crime would result w/out interruption.






(e) Abnormal step approach: act goes beyond point where normal citizen would 
     desist.






(f) Unequivocality test: actor’s conduct manifests intent to commit crime (very strict 
     test).




b. Preparation v. Perpetration.





i. Physical Proximity Test – Commonwealth v. Peaslee. Δ planned to torch a building, 
offered to pay friend to do it, friend refused; later the two drove toward the building, 
but Δ changed his mind on the way and turned around ¼ mile before getting there.  
Held: Δ’s acts did not constitute attempt; attempt requires that preparation must 
come so near the accomplishment of the act as to make the intent to complete it 
punishable.




ii. Dangerous Proximity Test – People v. Rizzo.  Δ and friends planned to rob a man who 
they knew would be carrying a payroll; Δs went driving around looking for him, 
never found him.  Held: no attempted robbery; attempt requires that the act come so 
close to the result that the danger of success is very great.




iii. Unequivocality Test – People v. Miller.  Δ was drunk, threatened to kill v.; Δ grabbed 
gun and went to field where v. and his boss were working; v. saw Δ and ran; boss 
took gun from Δ; Δ never aimed gun at v.  Held: no attempted murder; to constitute 
attempt, actor’s conduct must unequivocally manifest criminal intent.





(a) Arg’s for unequivocality test (MPC drafters): provides greater proof of criminal 
     intent; prevents criminal liability based on confessions and other representations 
     of intent.





iv. Substantial Step Test –






(a) State v. Reeves. Two girls agreed to poison their teacher and steal her car; 
principal found out about plan; when teacher walked into room, she saw Δs 
leaning over her desk; Δs were called to principal’s office, rat poison was found in 
one of Δ’s purses.  Δs found delinquent of attempted 2d degree murder.  Δs said it 
was only preparation, not attempt.  Tenn. law was like MPC in that it required 
substantial step, but it didn’t provide examples like MPC.  Held: Δs guilty of 
attempt; attempt requires that Δ’s act be substantial and strongly corroborative of 
criminal intent (substantial step approach); even though Tenn. law didn’t provide 
examples, Δs would have been guilty given examples provided by MPC.





(b) MPC, § 5.01(1)(c) – “Substantial step” approach; applies to incomplete attempts; 
addresses what constitutes attempts based on steps taken by Δ.  § (2)(a)-(g): 
Provides examples of conduct that, if strongly corroborative of actor’s criminal 
purpose, constitute attempt.



c. Punishing Pre-Attempt Conduct.





i. United States v. Alkhabaz.  Δ posted stories on internet newsgroup describing acts of 
murder, rape, abduction, torture, mutilation of women and young girls.  One of the 
subjects of the story shared the name of one of Δ’s classmates. Δ charged w/ violation 
of federal statute, which prohibits interstate communications containing threats to 
kidnap or injure another person.  Issue: did Δ’s conduct constitute a threat?  Held: 
Communication of a threat requires that a reasonable person would (a) take the 
statement as a serious expression of intent to inflict bodily harm AND (b) perceive 
such expression as being intended to effect some change or achieve some goal 
through intimidation; here, Δ’s conduct did not meet the standard, as there was no 
evidence that the communication was intended to achieve any purpose through 
intimidation.





-Dissent: said Congress’s intended meaning of threat did not confine scope of illegal 
 communications to those directed to certain individuals and intended to effect some 
 change or goal.



5. Special Defenses.



a. Impossibility.




i. Unites States v. Thomas.  Δs went bar hopping, met girl who passed out; Δs decided to 
take her home, had sex w/ her in their car while she was still unconscious; Δs became 
concerned, stopped for help, v. taken to hospital and pronounced dead.  Autopsy 
revealed that she had actually died at club.  Δs convicted of attempted rape; appealed 
on grounds that act was legally impossible (rape requires that v. be alive).  Held: 
conviction affirmed; factual and legal impossibility no longer viable as defenses – 
applied inconsistently; advanced and modern position (like MPC) tends toward doing 
away w/ the defense; court adopts this position.
-Dissent: UCMJ did not invalidate impossibility as a defense; majority overstepped   

 its bounds.





ii. Factual v. legal impossibility.





(a) Legal impossibility – intended act is not criminal.







(i) e.g. accepting goods which one believes to be stolen, but which aren’t.







(ii) At common-law, legal impossibility was a defense.






(b) Factual impossibility – intended act is criminal, but can’t be accomplished 
     because of some physical impossibility.







(i) e.g. picking a pocket that is empty.







(ii) At common law, NOT a defense.





iii. People v. Thousand (handout).  Δ sent pictures of his genitalia over internet to officer 
posing as 14 yr.old girl; Δ charged w/ attempted distribution of obscene material to a 
minor and solicitation to commit 3d degree sexual conduct.  Δ contended that act was 
legally impossible. Ct. discussed 2 types of legal impossibility: pure and hybrid. Pure 
(generally bars conviction) = criminal law does not prohibit Δ’s conduct or the result 
he has sought to achieve; hybrid (more problematic) = Δ’s goal was illegal, but 
commission of offense was impossible due to a factual mistake about his legal status 
or some factor relevant to his conduct.  Most claims of legal impossibility are hybrid, 
and it is possible to view almost any hybrid legal impossibility as a factual 
impossibility.  Held: there is no reliable and consistent distinction between legal, 
factual and hybrid legal impossibilities; legal impossibility not recognized as a 
defense.





-Dissent: just because statute does not incorporate defense does not mean that there is 
  no defense at all.





iv. MPC.  Does NOT contain defense of impossibility (drafters said law of attempts 
     designed to interfere w/ dangerous conduct; legal impossibility contradicts this 
     purpose).




v. Constitutional limitations – 






(a) Legality – no punishment w/out law.






(b) Proportionality.





vi. **Regardless of jurisdiction, pure legal impossibility is always a defense!




b. Abandonment.




i. Commonwealth v. McCloskey.  Δ, an inmate, decided to escape, cut a piece of wire 
near the recreation yard, then changed his mind; Δ convicted of attempted prison 
breach. Held: no attempt; Δ was still w/ in the prison, only contemplating a prison 
breach, and was in position to abandon his attempt voluntarily (which he did).





-Concurring opinion: agreed w/ holding, but said that voluntary abandonment alone is 
 sufficient to acquit - Δ does not have to be in a certain position when he voluntarily 
 abandons the attempt.





ii. MPC, § 5.01(4) – voluntary abandonment is an affirmative defense when Δ abandoned 
his effort to commit the crime or otherwise prevented its commission, under 
circumstances manifesting a complete and voluntary renunciation of criminal 
purpose.  






(a) Renunciation is not voluntary if it is motivated by circumstances that increase the 
probability of detection or apprehension or which make more difficult the 
accomplishment of the criminal purpose.






(b) Renunciation is not complete if it is motivated by a decision to postpone the 
criminal conduct until a more advantageous time or to transfer the criminal effort 
to another but similar objective or victim.


C. Conspiracy.


1. Generally.



a. People v. Carter.  Conspiracy is:




i. Agreement to commit crime.





ii. mens rea – intent to combine, intent to commit crime.




b. Pinkerton v. United States. Δ was convicted for violations of Internal Revenue Code; 
crime was committed by Δ’s brother while Δ was in jail; crime was committed as part of 
a conspiracy by Δ and his brother. Held: where an actor conspires w/ another, he is 
responsible for all substantive offenses committed in furtherance of the conspiracy.




**The Pinkerton doctrine is applied by most jurisdictions.




c. MPC – applies merger; can’t be convicted of both the substantive offense and conspiracy 
    to commit the substantive offense.



2. Criticisms of the Offense.



a. Krulewitch v. United States (Justice Jackson in dissent).





i. Concern about grading – conspiracy is a felony, regardless of whether substantive 
   offense is a felony or misdemeanor.





ii. Conspiracy allows prosecutors to convict several Δs w/out proof that they directly 
    committed the substantive crimes done in furtherance of the conspiracy (Pinkerton 
    problem).





iii. Evidence of conspiracy can be tainted by co-conspirators.





iv. Conspiracy = punishing for “thought” crimes.





v. BUT conspiracy still has a place in criminal law – combining of criminal resources of 
    many is much more dangerous than a single criminal acting alone.
b. Criticism of Pinkerton doctrine – disproportional punishment of less culpable parties.



c. Johnson – “Unnecessary Crime of Conspiracy”  - thinks conspiracy should be abolished, 
impossible to apply uniformly (causes confusion); allows courts to decide several 
questions singly, instead of independently, as it should do.


3. Mens Rea.



a. Generally.





i. People v. Swain.   Δs convicted of conspiracy to commit 2d degree (implied malice) 
murder, where they conducted a drive-by shooting and killed an unintended victim.  
Issue: whether one can be convicted of conspiracy to commit implied malice murder.  
Held: Δ can’t be convicted of conspiracy to commit implied malice murder, i.e. one 
can’t be convicted of conspiring to commit an unintentional act.




ii. US Supreme Ct. has held that all conspiracy to commit murder = conspiracy to commit 
    1st degree murder.



4. Actus Reus.



a. Commentary.





i. Goldstein: criticism of conspiracy – allows juried to convict on little evidence; 
“agreement is difficult to prove; juries must infer that agreement was made based on 
“bits and pieces” of evidence.




b. Commonwealth v. Azim.  Δ and 2 others charged w/ assault, robbery and conspiracy; Δ 
drove car w/ 2 others as passengers, stopped car.  Other 2 Δs summoned v. to curb, got 
out, assaulted v. and took his wallet.  Issue: whether evidence was sufficient to charge Δ 
w/ conspiracy.  Held: evidence was sufficient to charge Δ w/ conspiracy; essence of 
conspiracy is a common understanding that a specific criminal objective be 
accomplished; conspiracy may be inferred from relationship, conduct or circumstances 
of the co-conspirators (to include: association w/ conspirators, knowledge of commission 
of crime, presence at scene of crime, participation in the object of the conspiracy). 



c. Commonwealth v. Cook.  Δ and his brother met v. and began talking to her; both asked v. 
to accompany them to a convenience store, which she agreed to; on the way (in a wooded 
area), v. fell down and Δ’s brother forcibly raped her.  Δ charged w/ conspiracy to 
commit rape.  Issue: whether evidence was sufficient to show conspiracy to commit rape.  
Held: evidence was insufficient to support conspiracy to commit rape; rule – conspiracy: 
must be existence of an agreement, Δ must be aware of objective of conspiracy, proof of 
conspiracy may be circumstantial, but can’t be conjecture, surmise or guesswork; Δ did 
not attempt to conceal anything from v. (showed v. ID); Δ may have been an accomplice, 
but wasn’t a conspirator.




**Butler: Cook is unlike most cases; most jurisdictions are consistent w/ Azim.



5. MPC – Conspiracy, § 5.03.



a. Mens rea: purpose (purpose to agree, purpose to commit substantive offense).




b. Actus reus.





i. Agreement.





ii. Overt act in pursuance of conspiracy (**only applies to crimes other than 1st or 2d 
    degree felonies).






-Criticism of this provision: allows people to be punished for their thoughts.



6. Federal law: requires an overt act for conspiracy.
VII. General Defenses to Crime.


A. Categories of Defenses.


1. Robinson.



a. Failure of proof defenses – instances in which all elements of the offense cannot be proven 
    (e.g. mistake).




b. Offense modifications – actor has satisfied all elements of the offense, but has not caused 
    the harm/evil sought to be prevented by the statute defining the offense.




c. Justifications – harm caused by actor’s conduct is outweighed by harm which actor 
    prevented; actor’s conduct was “good.”




d. Excuses – actor’s conduct was criminal, but actor should not be punished because he was 
    not morally blameworthy.




e. Nonexculpatory public policy defenses – actor’s conduct was harmful and actor was 
    blameworthy, but a social benefit is gained from foregoing actor’s conviction (e.g. statutes 
    of lims, diplomatic immunity).



2. Dressler.  Justification and excuse should NOT be used interchangeably; must distinguish 
between the two IOT: send clear messages about society’s attitudes, provide theoretical 
consistency, place burden of proof on the proper party, and assign accomplice liability 
correctly.

B. Principles of Justification.


1. Generally – Robinson.




a. Basic structure of all justification defenses:





-triggering conditions permit a necessary and proportional response.




b. Triggering conditions – circumstances that must exist before actor will be eligible to act 
    under justification.




c. Responsive conduct must satisfy 2 requirements:





i. Conduct must be necessary to protect/further the interest at stake.





ii. Conduct must cause only a harm that is proportional or reasonable in relation to the 
    harm threatened or the interest to be furthered.



2. Self-Defense.



a. Generally.




i. United States v. Peterson.  Δ found v. and friends stealing his windshield wipers; Δ 
went into house, got gun, pointed it at v. as he was leaving, told v. not to move; v. 
approached Δ w/ lug wrench, Δ shot him.  Δ convicted of manslaughter.  Held: 
conviction affirmed; requirements of self-defense: (a) must be a threat of use of 
deadly force; (b) threat must be immediate and unlawful; (c) defender must have 
believed that he was in imminent danger of death or serious bodily harm(must be a 
reasonable belief under the circumstances). Aggressor rule: self-defense not 
available to one who incites the confrontation and does not withdraw (exception: 
castle doctrine (but still unavailable to aggressors)).




ii. Common-law – use of deadly force OK if:






(a) Δ was not the aggressor;






(b) Δ believed the force was necessary;






(c) Δ’s belief of such necessity was reasonable;






(d) response was proportional;






(e) Δ retreated (“retreat to the wall”).







- Today, most jurisdictions require retreat only if retreat can be made to a place of 
   complete safety.





iii. MPC, § 3.04.






(a) Aggressor cannot invoke self-defense (unless he indicates intent to desist from 
     struggle and attempts in good faith to w/draw).






(b) Actor must retreat if he knows he can retreat w/ complete safety.







-Exception: castle doctrine, BUT still can’t invoke if actor is aggressor.





iv. Omichinski – both utilitarians and retributivists acknowledge the right to kill in self-
     defense; theories of justifiable homicide:





(a) Public duty – killing under compulsion of law.





(b) Moral forfeiture – attacker forfeits his right to live.






(c) Personal autonomy – person is “right” in protecting himself.






(d) Right to resist unlawful aggression – individual has right to protect himself from 
      aggression.






(e) Lesser evils doctrine – harm caused by self-defense is less than potential harm 

      caused by attacker. 




b. “Reasonable belief” requirement.




i. Common-law standard: objective; actor must have had “reasonable belief” that he 
   was in imminent danger of death/serious bodily harm.





ii. MPC, § 3.04 – subjective standard; “actor believes” force is necessary.






-BUT, under § 3.09, if actor forms his belief recklessly or negligently, self-defense is 
 unavailable to him if he is charged w/ a crime for which recklessness/negligence is 
 required to establish culpability (e.g. negligent homicide).




iii. People v. Goetz.  Δ was riding a subway train, sat next to 4 youths; 2 of the youths 
approached him, said hi, told him to give them money; Δ didn’t respond, youth 
repeated himself; Δ stood up and shot all 4 youths.  Δ charged w/ attempted murder.  
NY law required that actor must have “reasonably believe” that attacker was about to 
commit robbery, rape, etc. AND must have “reasonably believed” that physical force 
was necessary to defend himself.  Δ argued that standard was subjective. Held: self-
defense contains an objective standard – “reasonable person” in actor’s situation; 
reasonableness of belief must be based on circumstances facing Δ or his situation 
(jury can consider any relevant knowledge actor had about attacker, any prior 
experiences of the actor).




iv. Unreasonable belief – “imperfect defense.”





(a) Not a complete justification – Δ acts on a genuine, but unreasonable belief that 
      force is necessary.






(b) MPC, § 3.09 – if Δ’s belief is formed recklessly/negligently AND crime can be 
      committed recklessly/negligently, then Δ can be found guilty of the 
      reckless/negligent commission of the crime.







-MPC essentially combines objective and subjective standards (“actor believes” 
 BUT belief still must be formed in a reasonable manner, not 
 negligently/recklessly).





v. Objective v. Subjective standard.





(a) Policy arguments.







(i) For objective standard – applying subjective standard would allow people to 
     form their own standards as to what is necessary.







(ii) For subjective standard – applying objective standard is “unscientific”; when 
      human being is threatened w/ deadly force, he is not capable of acting 
      rationally (instinct takes over).






(b) State v. Wanrow.  Δ shot and killed a suspected child molester who was invited 
over to friend’s house to “straighten things out.”  Δ was on crutches and became frightened when she saw v. standing directly behind her.  Δ convicted of 2d degree murder.  Held: conviction reversed; self-defense requires subjective standard; jury must consider Δ’s actions in light of her own perceptions of the situation; Δ’s gender can be taken into account.






-Butler – good or bad case for feminists?








-Good: allows woman to act in a was reasonable to her.








-Bad: plays into stereotype of “victimized,” “stereotyped” women.





vi. “Battered woman syndrome.”






(a) State v. Norman.  Δ was subjected to repeated, horrific abuse by her husband; 
while husband was sleeping, Δ shot him in the head.  NC law required that 
death/serious bodily harm be imminent, that Δ reasonably believed that deadly 
force was necessary.  Δ convicted if 1st degree murder.  Issue: whether evidence 
required jury instruction on self-defense, i.e. whether Δ’s belief that death/serious 
bodily harm were imminent was reasonable.






(i) Appellate Ct.: expert testimony on battered-wife syndrome – Δ’s belief that 
death/serious bodily harm were imminent could have been reasonable 
(battered wives feel they cannot escape, they are “hypervigilant” and know 
when they may be abused again).







(ii) Supreme Ct.: imminence requirement was not met; danger wasn’t immediate; 
Δ could have resorted to legal means to protect herself; Δ’s belief that she was 
in danger was only speculative; policy implications – women would be 
justified in killing abusive husbands. 








-Dissent: “imminent” should be determined from Δ’s point of view, i.e. was 
 Δ’s belief in the impending nature of the threat, given the circumstances, 
 reasonable to an ordinary person?






(iii) Norman under MPC?








a- Subjective standard: “actor believes.”








b- “Immediately necessary” – similar to “imminent.”

(b) Morse – “excuse syndrome” – believes that battered-woman syndrome is relevant 
      as evidence, but says defense should only be an excuse in such cases, i.e. the 
      defense should be limited in cases involving a pre-emptive strike.





(c) Butler – expert testimony on battered-woman syndrome is typically used in self-
defense cases; important in that it helps explain to a jury why the woman didn’t 
resort to legal means.


C. Necessity.


1. Generally.




a. Commonwealth v. Leno.  Δ convicted of unauthorized possession and distribution of 
instruments to administer controlled substances.  Δ ran a needle exchange program, was 
aware that it was illegal, but said his conduct was necessary to prevent the spread of 
AIDS.  Held: conviction affirmed; defense of necessity requires all of the following: (a) 
danger must be imminent; (b) legislature has not precluded the defense; (c) must be no 
legal alternative to prevent the danger; (d) Δ can reasonably expect that the conduct will 
be effective as the direct cause of abating the danger.



b. MPC, § 3.02 – Choice of evils.  Conduct is justifiable if:




i. The harm/evil sought to be prevented is greater than that sought to be prevented by the 
         law defining the offense.





ii. Neither the MPC nor other law defining the offense provides exceptions/defenses 
    dealing w/ the specific situation involved; and





iii. A legislative purpose to exclude the justification claimed does not otherwise plainly 
     appear.






**MPC does not require that the harm/evil be imminent.


D. Excuse.



1. Why excuse wrongdoers?




a. Kadish.




b. Dressler.



2. Intoxication.




a. Voluntary Intoxication.





i. Commonwealth v. Graves.





ii. MPC.



3. Insanity.




a. Why excuse intoxication – United States v. Freeman.




b. Tests of insanity.





i. State v. Johnson.





ii. MPC.




c. MPC in detail.





i. State v. Wilson.


D. Insanity.

