	Crime and Elements
	Defences/Notes
	Policy

	Homicide—1st Degree Murder
1. Premeditated unlawful killing of another with malice aforethought.
	
	Jury nullification permits juries to be merciful; lesser included offence permits them to give a value judgment, mercy &c. Policy: Should they know 

	Homicide—2nd Degree Murder
1. Intentional act committed with callous disregard for human life and safety of others without premeditation, OR

2. Depraved heart murder—gross negligence or recklessness.
	Requires two things:

1. Would a reasonable person have been aware of the risk? 

2. Was the defendant actually aware of the risk? 

Distinguished from Involuntary Manslaughter in that defendant knew he was being reckless. 
	

	Homicide—Voluntary Manslaughter

1. Deliberate unlawful killing of another that takes place in the heat of passion or extreme provocation.

a. No cooling off allowed. 

	1. Defendant must have had sufficient provocation (jury question).

2. Provocation must have been legally adequate—Assault, combat, illegal arrest, injury to close relative, discovery of adultery—Modern: Provocation would enflame a reasonable person to kill—semi-subjective (def’s age and mental disability can be considered). 
	

	Homicide—Involuntary Manslaughter
1. Unintentional killing involving recklessness or gross negligence. 


	Distinguished from second degree in that this has unlawful acts not covered in felony murder, as well as recklessness.

A plain and strong likelihood of death is depraved heart. A high degree of likelihood of substantial harm is Involuntary.
	Reasons for prosecution/punishment:

Guilt, upholding law, deterrence.

Reasons for not doing so.

Sympathetic nature of crime (esp. with 2nd degree), no need to rehabilitate or incarcerate, better allocation of money, is it justified?


	Homicide—Felony Murder
1. A killing during the course of a felony or during an enumerated or inherently dangerous crime—including arson, burglary, rape, robbery, drug sales &c. 
a. Limits: Defendant must be guilty of underlying felony; defence to that felony is defence to FM. 

b. Death must have been foreseeable; heart attack during arson is probably not. 

c. If felony over, then no felony murder.
	Negates mens rea. No liability for killing of co-felon.
Merges if first felony is reason for homicide (e.g. assault).

Agency—each co-felon is agent of the other and thus responsible for any killing committed by the other—majority view. Not responsible for killings by police or victims.

Proximate cause—Responsible for any death proximately resulting from unlawful activity. 
	Rationale: Deters felons from killing (sort of), eases prosecution’s burden.

Criticism: People can’t be deterred from accidental killing; does not reflect defendant’s culpability, usually there’s enough for 2nd degree anyway, courts tend to disfavour it.

MPC only allows for rape, burglary, kidnapping, or felonious escape. Rebuttable presumption of murderous recklessness, mens rea needs to be established.
Policy for no liability for killing of co-felon: lives are less valuable as are felons, death isn’t in furtherance of the felony, co-felons assumed risk.

	Death Penalty
Aggravating Factors: # of victims, method of killing, other felonies, reasons for murder, identity of victim, prior conduct, likelihood of recidivism.

Mitigating: Prior conduct good, age, level of participation, mental deficiency and good behaviour. 

Constitutional Limits: Penalty is not unconstitutional but method might be (Furman). 

Mandatory death penalty violates 8th (Woodson). 

Sentencing guides to jurors is sufficient protection (Gregg). 

Over 16 at time of murder is okay. Mental retardation is okay. Insane is not okay.
	Pro: Sanctity of human life—retribution.
Incapacitation—person won’t kill again.

Historically recognized as appropriate.

Religious.

Deterrence.

	Cons: Sanctity of life—state’s taking of a life devalues it; society loses moral high ground.
Incapacitation—life in prison is same.

Error—can’t be undone.

No evidence it deters.

	Rape

Sexual intercourse with a woman not his wife using physical force or threat of force without her consent. 

Physical resistance not required; some manifestation probably required. 
	Willingness—this is what has to be determined. Was belief in consent reasonable—if so, a defence. 

Honest yet unreasonable belief not a defence—if defendant was reckless with respect to the issue of consent it does not constitute a defence. Drugs, drunk, stupidity do not constitute a defence. 

Women who have no capacity to give consent are unwilling.  
	


	Theft—Larceny
1. Trespassory taking or carrying away
2. Of the personal property

3. Of another

4. With the intent to permanently deprive.

Larceny by Trick—Def gains possession by consent, then exerts control.

Larceny by Embezzlement—No trespassory taking; expectation of other uses by owner, then conversion.

Larceny by False pretences—Defendant actually gains title to property—Misrepresentation by defendant of a past or present material fact with the intent to defraud the victim where the victim relies on the misrepresentation in transferring title. 


	Intent is at time of taking. 

No need to actually get away with property. 

Must want to permanently deprive. 
Services can’t be stolen.

In some jurisdiction, all three larceny elaborations have been consolidated in order to avoid a guilty person charged with the wrong crime getting off. 

Some claim of right defences. 
	Protection of property.
Maintenance of order because violence/vigilantism.



	Theft—Burglary
Old: Breaking and entering of the dwelling of another in the night with the intent to commit a felony. 

Now: Unauthorized entering of a building or structure with the intent to commit any crime. 
	Right to enter: One can have permission to enter for legal things but that permission is not present for illegal or unconsented thing. You cannot burglarize your own home. 
	

	Theft-Robbery/Armed Robbery
Taking by force or causing victim to fear possibility of immediate force. Taking must be from the person or immediate presence and control of the victim. 


	No claim of right defence.

Flight—Under common law flight after taking is not the taking and thus force then does not constitute robbery; MPC does allow. 
	Claim of right rejected because of self-help and violence. 


	Attempt—MPC

1. Criminal purpose, and

2. An act that it a substantial step in the course of conduct to accomplish a criminal result; and

3. This be strongly corroborative of criminal purpose to constitute a substantial step.

Abandonment: Must be complete, and must be voluntary. Allowed in modern trend. 
	Mandujano Test: 1. Defendant must have been acting with kind of culpability otherwise required for the commission of the crime which he is charged with attempting. 2. The defendant must have engaged in conduct which constitutes a substantial step.

Mens Rea—Requires purpose, act and result must be intended. Recklessness/negligence isn’t enough.

For specific intent crimes, extra mental element must be there. 

What was in actor’s mind is key for legal/factual impossibility. 
	Goals: Deterrence and retribution. Punishment has three philosophies: MPC (punish as severely, as actor is as culpable); ½, or traditionally less severely.

How to draw line so not criminalizing legitimate behaviour? 

Is the line early (punish bad thoughts), or do we wait till the act and hope for failure? Do you need to wait for last act or should the law intervene? 

	Solicitation—MPC
A person is guilty if with the purpose of promoting or facilitating its commission he commands, encourages, or requests another person to engage in specific conduct which would constitute such crime or an attempt to commit such a crime which would establish his complicity in its commission or intended commission. 

Who: Need not be principal; must know it is a crime. 

Abandonment: Defendant must persuade person solicited either not to commit the crime, or prevent it from happening. 
	Mens Rea—Defendant must desire all conduct and result elements of the crime and know or believe that all circumstances will be satisfied. Must fulfil mens rea of target crime.
Actus—Must command, encourage or request another to a) commit a crime, b) attempt to commit a crime or c) become an accomplice. 

Punishment—Only one of attempt, solicitation, or conspiracy.

Groups—General exhortations not really enough (Schleiffer); Providing information without encouragement also not enough (Quentin). 
	


	Accomplice Liability—MPC
1. Principal to the crime—anyone who actually engages in the act that causes the criminal result. Anyone who acts through an unwilling, innocent, or irresponsible agent. Need not be present when crime committed. 

2. Accomplice—Anyone who aids, counsels, or encourages the principal before or during the commission of the crime.

3. Accessory after the fact—one who receives, comforts, or assists another knowing that he has committed an offence. One who acts in order to help the felon escape arrest, trial, or conviction. Exemptions for close relatives.
	Mens Rea—Accomplice must have mens rea of the crime.  Must have as purpose that principal will engage in conduct element of crime; awareness that principal will commit crime is not enough. No liability for unforeseen consequences. 
Actus Reus—Any effort at aiding, even if ineffective or unknown to principal, is enough for actus reus. “Has accomplice done enough to persuade a jury that he acted with the purpose of aiding?”

Relationship to Principal: Does not require guilty principal; can be punished without mens rea by principal (e.g. decoy). 


	Abandonment: Accomplice must terminate complicity before P commits the offence AND do any of the following:

1. Completely deprive aid of effectiveness

2. Give warning to police OR

Make a proper effort to prevent commission of the crime.

	Conspiracy—MPC
An agreement between at least two people, purpose to enter in to that agreement, an overt act in furtherance of the agreement (majority), purpose to promote the unlawful act that is the object of the conspiracy, knowledge that the unlawful act is unlawful. 

Abandonment: Abandoned if no defendant commits an act in furtherance of the crime before the statute of limitations has run. Individual can withdraw if he informs co-conspirators or he tells law enforcement. 

Spokes/Chain: Not a big deal; If a person knows that the person with whom he conspires to commit a crime has conspired with other person to commit the same crime, he is guilty with such other persons. 
	Co-Conspirators’ Acts: Pinkerton is rejected. Co-conspirators must satisfy MPC elements for accessorial liability. 
Overt Act—This need be only by one conspirator—the act can be small (phone calls, omissions), and can also be lawful (even protected speech is enough). Statement can be an act. 

Conspirator Hearsay Exception—Judge is gatekeeper. 
Corrupt Motive and Wharton rule rejected.

Crimmins Doctrine: Cannot be convicted of conspiracy to do something which one thinks innocuous. Can be guilty of running a red light but not of conspiring to do so.
One agreement to commit multiple crimes—If one person conspires to commit a number of crimes, only guilty of one conspiracy as long as such multiple crimes are the object of the same agreement or continuous conspiratorial relationship. 
	Attaches liability even before attempt; prosecutors love it. 
Can be punished for consp. with decoy—reflects MPC’s desire to punish the culpable.

Punishment: Set punishment at same grade and degree as the most serious offence, except conspiracy to commit capital offence and felony is punished as felony of 2nd degree. 


	Justification—Self Defence
Common Law: Defendant must have an honest and reasonable (objective, sometimes subjective) fear of death or great bodily harm; the threat must be unlawful and immediate (objective); the response must be proportional. Duty to retreat has been added.

MPC: An honest belief (subjective) that force is necessary; if reckless or negligent in belief he is responsible for any crimes that require recklessness or negligence. Deadly force can only be used to protect from death, serious bodily harm, kidnapping, or rape.  Duty to retreat is can be done completely safely, not in the home. 
	Initial Aggressor: If defendant was initial aggressor, he has no right to deadly force, but reasonable is permitted. 
Defence of Others—Majority allow reasonableness standard-can the defendant reasonably believe that the use of force is justified to protect others. Minority allows it only if the person being defended had a right to defend self. 
	Idea is that act is justified because law gives defendant right or privilege to act. Defendant is objectively right (different from excuse which assigns culpability but is excused). 
Imminence distinguishes self-defence as justification and self-help as vigilantism. However a preemptive strike against a feared aggressor is illegal force used to soon, but retaliation is illegal force used too late. 

	Justification—Defence of Property/Home
Property—Common Law: Deadly force is not permissible to protect property. 

Property—MPC: Nondeadly force permitted provided one asks the other person to stop interfering, and one does not expose trespasser to substantial danger or serious harm.

Home—Common Law: Mechanical devices sometimes allowed. In some jurisdictions deadly force permitted if you have reasonable belief that someone is entering to commit a felony.

Home—MPC: Deadly force can only be used when a) one believes that the person entering is doing so to dispossess them of the house, or b) If there is a reasonable belief that the person is entering to commit a felony involving  theft or destruction of property provided that the person has used or threatened deadly force against them or in their presence, and using nondeadly force would create a substantial danger of serious bodily harm. 
	Justification—Law Enforcement
Misdemeanants—Common Law and MPC do NOT permit use of force.

Felons—Can be used on escaping felons only when a) the subject has committed a felony involving the infliction or threatened infliction of serious physical injury or death, AND b) the escape of the subject would pose an imminent danger of death or serious injury to officer or to another person.

Unlawful arrest—MPC does not allow force to be used to resist unlawful arrest. Common law does.

Notice—MPC requires where feasible police notify suspect of purpose of arrest.
	Common law property: “The preservation of life has such moral and ethical standing in our culture that the deliberate sacrifice of life merely for the protection of property ought not to be sanctioned by law”.


	Justification—Necessity
Common Law: Defendant faces a choice of necessities (non-economic) with no apparent legal alternatives and an immediate threat. Defendant chooses lesser harm.

MPC: The harm avoided must be greater than harm done, defendant wasn’t reckless or negligent bringing about the situation or appraising the necessity of his conduct.
	Common Law—objective standard. Life is always more important than property, rarely permitted in homicide.
Limitations (both): Can’t create a necessity and use defence. Not contrary to legislative intent (that is, civil disobedience). 

Homicide—Confrontational: Can be used during a battery.

Homicide—Non-confrontational: May be excuse, not a justification, in pre-emptively striking (?). 

Homicide—Soliciting: Neither excuse nor justific. 
	Euthanasia: If courts recognize right to die, then defence might be available as necessity—harm in taking a terminally ill person is outweighed by good of taking it.
Battered Woman Syndrome—Utilitarians argue that killing of abuser is justified; abuser is ongoing danger to woman and society thus his death is social interest (bastards). Non-utilitarians suggest that killing is justified in present emergency but not pre-emptively. 

	Excuse—Duress
Common Law—Threat of death/bodily harm to self or close friend or relative, b) objectively creates such fear that ordinary person would yield.

MPC—Threat of unlawful force against defendant or any person, the more severe the more the conduct can be excused. Imminence is reasonable person standard. Threat of force that would cause a person of reasonable firmness in defendant’s situation to yield (mixed objective/subjective).
	Common Law--defendant must not have put self into that position or be involved in criminal act (Scott), not able to kill under duress. 
MPC—Defendant did not act recklessly to get himself into situation. Can be used for any crime. 

Mens Rea: Duress does not negate intent, crime does not need to be lesser evil, crime must have been inescapable (see Scott). 
	Defendant is considered (in spite of his own mens rea and voluntary act) to be less culpable than aggressor; society feels for him even though it does not condone the act. Defendant nevertheless has mens rea, intent to act, and knowledge of outcome. 

	Excuse—Entrapment
Subjective Approach (use)—Predisposition of defendant: Was defendant predisposed to engage in the criminal activity? If yes, no defence. If defendant was not predisposed to criminal activity, but induced by government to do so, defence avail.

Objective (MPC but not exam)—Focuses on conduct of government—was the agent’s conduct so outrageous that it cannot be condoned, or so outrageous and tempting that it would have seduced an innocent party? 
	
	


	Excuse—Insanity
M’Naughten Test—inability to distinguish right from wrong and inability to realize the nature of acts being committed. 

Behavioural/Control/Irresistible Impulse Test—if defendant was unable to control what he was doing, there may be defence. M’Naughten defence first, then move to this one if No under M’Naught.

Durham Test—(rare) Whether or not action was product of mental disease or defect.
MPC—A person is not responsible for criminal conduct if due to mental disease or defect he lack the substantial capacity to either: a) appreciate the criminality (wrongness) of his acts; or b) conform his conduct to the requirements of the law.  
	Deific Command Exception—most jurisdictions allow the defence if the person believes that he is acting under command from God (Vishnu, Allah…)
Impulse Test—“Policeman at elbow”—if he can control himself while police are around then this is not a defence. 
	Pro-Insanity Defence—No deterrence or retributive value or benefit of punishing a class of people who can’t control their actions or don’t know that they are wrong. Prison is not exactly rehabilitation for these people; cannot reasonably hold them responsible for their actions.
Anti—Rich-people defence; Public desire for general deterrence and retribution; probable abuses of system because mental disease or defect is not really a scientific test; can make a sham. 

Rehabilitation for capital offenders—as those who are mentally ill at time of execution are not executed (need to appreciate magnitude of their acts, and also need to help with appeals), they are sent to hospitals; once they are cured, off they go to the gas chamber, posing ethical difficulties for doctors who heal in order to kill. 

	Retribution Theory
Pro: Punishment is imposed to reflect society’s outrage and need for revenge. 

· Kant—justice requires that person be punished in accordance with the crime he committed based on moral blameworthiness; don’t use criminal to show society what is wrong, just punish the bastard.

· Punishment must fit crime—just deserts.
· Provides faith in justice system; outlet for moral outrage (prevents vigilantism).

· Social contract—unfair advantage gained by rule violation. 

Anti: Punishment without purpose is useless—will not repay crime, will not annul crime, social contract idea is flawd. Marx​—Society made them do it (whatever). Reform—punishment hinders reformation.
	Deterrence Theory—Utilitarianism
Pro: Punishment may deter criminal from recidivism (specific deterrence) or other people (general deterrence) from committing similar crimes.

Two ways for deterrence—more convictions (à la Ashcroft), or increase severity of punishment. 

Cost-benefit analysis by criminals: Likelihood and benefits of successful commission of crime, risk of detention and conviction, severity of punishment.

Anti: Man shouldn’t be a social tool; severe punishment encourages jurors to acquit and generates sympathy.
	Reform/Rehabilitation Theory
Pro: Incarceration provides an opportunity to reform individual. 
Contra: No just deserts, criminals aren’t reformed, expensive, poor resource allocation.

Incapacitation Theory
Pro: Removal of dangerous people from society to increase public safety. Collective—all criminals of same crime get same sentence (efficient but not merciful); Selective—individual sentences (more just but less efficient)

Contra: Reform, is the person really a danger (one-offers), pre-emptive incapacitation

	Actus Reus
No crime can be committed by bad thoughts alone; act is required. A person cannot be liable unless liability is based on conduct that includes a voluntary act or a voluntary omission. Nonvoluntary acts include reflex, conduct during unconsciousness or sleep, hypnosis. 

General Intent Crimes: Battery, rape, kidnapping, false imprisonment.

Specific Intent Crimes: Solicitation, attempt, conspiracy, 1st degree, assault, theft crimes, robbery, burglary. 

Strict Liability—Stat. Rape, regulatory crimes. 
	Mens Rea
MPC: Purposely (engage in conduct, intends result), knowingly (knows what he is doing, and aware of what result his actions will have), Recklessly (actor was aware of risk and disregarded it), Negligently (actor should have been aware of risk and was not). 

Deliberate Ignorance: Defendant still acts knowingly if he was aware of there being a high probability that a certain fact existed but avoided finding out in order to avoid liability—unless defendant did not believe that the fact existed.

Defence of Mistake of Fact—A defence if negates mens rea. General intent—must be honest and reasonable (objective); Specific intent—okay if sincere.

Defence of Mistake of Law—Not a defence, except where law not published, mistake arises out of reasonable reliance on a statute that is later determined to be invalid, when mistake is one of reasonable reliance on a court’s decision, or reasonable reliance on a public official’s interpretation of statute. 
	

	
	
	

	
	
	


