CRIMINAL LAW OUTLINE

I).  Criminal Law – All about the behaviors that we regulate to trigger criminal sanctions by the public perspective on an individual taken by a party, with the state as a referee.  


a).  Breaks into Two Categories.




i).  General Deterrence – sending a larger message to society on the whole. 



ii).  Specific Deterrence – the attempt is to stop the individual.  




a).  Protect from recidivism.




b).  Steer towards rehabilitation.

b).  Prescribing our moral boundaries – exemplifying what we do/do not approve of as a society.  



i).  To what extent, though, do we use criminal law to make a statement? 

c).  The Queen v. Dudley & Stevens – case involving cannibalism on the high seas – two men killed a young boy, and ate him.  A third does not participate.  Criminal charges are brought.  The men claimed necessity, stating that had they not taken the action that they did, all four would have died.  What about a balancing of the harms?  

i).  The court says, though, no, there is a moral imperative to things, and you can’t take a life, and thus exist outside of the moral order.  The court finds the men guilty, but, in a show of understanding, commutes their sentences.  No one life is any more valuable than any other.  

d).  State v. Stark – case of the man knowingly transmitting HIV – the man is convicted under a statute for the knowing transmission of HIV.  

i).  You cannot be convicted of a crime unless it is codified in a statute.  The whole point of a statute is so that one who falls within that statute will know what is and what is not prohibited.  

ii).  In this case, the court looks at the statute, which includes language regarding “intent,” which requires that a rational trier of fact could infer intent from an examination of the relevant facts at hand.  

e).  Johnson v. State – case involving the prenatal delivery of drugs – woman takes cocaine following the birth of her child, but before the umbilical cord is cut – the state law specifically prohibited the use of children in drug trafficking.  So, what result? 

i).  The court in this case looks at what, exactly, it was that the legislature was intending to prohibit.  The court decides that the legislature was looking to prohibit the use of children in drug trafficking offenses, and that it would go counter to public policy to punish in an instance like this.  

f).  People v. James and People v. McCray – Originally, prostitutes dragged into jail for the first time got a warning, while johns got jailed.  However, this was seen as sexist, so prostitutes started going to the slammer too.  

i).  The court looked at, “What are we trying to prevent here?”  -- the court determines that the goal is to discourage recidivism by prostitutes, and that punishing prostitutes to the full extent of the law undermines the larger goals held by society.  The court looks to the fact that while prostitutes are committing a crime, they are also victims in the crime, and this needs to be balanced against the greater good.  

II).  Why do we punish?  

a).  Retribution – We punish because it restores our sense of moral justice, and authority.  

b).  Deterrence – We punish because we want to affect the behaviors of individuals. 

i).  This includes the behavior of the individual who has committed the crime, whereby we punish this individual to ensure that they never do the act again.  

ii).  This also includes the behavior of other individuals, whom we punish in order to assure that society at large does not go forth and commit bad acts.  We make examples of those who have committed these offenses.

iii).  However, this is difficult to measure, since it includes an analysis of dispositive acts – acts that have not occurred, so thus, how to measure them?    

c).  Rehabilitation – We view prisons/deterrence as a way of helping the criminal.  We have moved away from this, towards being more of a retribution society. 

d).  United States v. Bergman – case of the wealthy rabbi, caught bilking nursing homes – the question came about how to deter?   

i).  On one hand, it could be argued that the loss of status and social good grace is sufficient punishment enough.  

ii).  You could use a utilitarian argument here, stating that it costs more to imprison him than it does to deter him.  The benefits given to society as a result of stopping his behavior are inefficient to the behavior that is being curtailed.  

iii).  You could look at the opportunity costs of jailing the individual, and possibly consider that prisons are overcrowding.  

iv).  However, on the other hand, there is the message that you have to send to larger society.  

v).  You can’t inoculate yourself from punishment by partaking in good acts to distract from your bad ones. 

vi).  There is also a general sense that life is not always fair, and sometimes, you have to take your punishment as it comes.  

vii).  Solem v. Helm – case of the guy who gets a life sentence in prison for stealing – struck down as violative of the 8th Amendment – the punishment must match the crime.  

viii).  Rummel – case involving life with the possibility of parole – however, this still different from the situation in Solem, since there was only the possibility of relief through an executive pardon.   

III).  Men’s Rea


A).  Model Penal Code:  “Purposeful,” “Knowing,” “Negligent,” and “Reckless.”



i).  Ascribes a state of mind to each crime.  


B).  Looks to objective and subjective states.  


C).  Intent.  



i).  Specific intent – an intent to bring about an actual result.  




a).  Defendant intended the act, and if you put yourself 




in the position to take actions, you will be held liable for them.  



ii). Transferred Intent – The intent transfers from crime to crim, and the 



intended harm follows the intended harm.   



iii).  Liability without fault – punish for a culpable state of mind that 



guides the harmful action.  


D).  Mistake of Fact.  



i).  An honest mistake of fact can negate liability, unless there is a strict 



liability requirement.  




a).  A mistake of fact can negate the men’s rea element, and 




provide a defense.  




b).  The more unreasonable the mistake of fact, the less likely




the factfinder is to buy it.  



ii).  Gordon v. State – case of the kid who was not 21, and state law said 



that you must be 21 to vote, and he thought that he was 21.  This was an 



honest mistake of fact.  


E).  Mistake of Law. 



i).  Lack of knowledge about the law is not permitted as a defense.  



ii).  People v. Wendt – case of the guy who willfully failed to file a tax 



return.  He thought, since he had attended a number of seminars saying



that he didn’t need to file taxes, and that taxes were illegal, that he should



not file taxes – mistake of law – thus, not a defense.  




a).  Ignorance of the law is no excuse.  

IV).  Actus Reas


A).  A culpable act and an action of the free will.  



i).  Coerced party cannot claim that actus reas does not imply. 


B).  There is a difference between the voluntary and involuntary, and there is a


distinction to make as to whether or not an action was taken as a product of 


someone’s will.  



i).  There is a distinction between whether or not the actions was part of 



your will.  



ii).  There is a distinction as to whether or not you made some kind of 



choice.  



iii).  There is a distinction as to whether or not your choices were 



constrained.  




a).  Gun to the head = still actus reas. 




b).  Sneeze = not actus reas.  


C).  Childs v. State – case of the guy who was going to casinos in Vegas, and 


jamming the slot machines – the question became one of whether or not the 


statute as written/defined, covered this conduct.  The court held that the statute 


must be clear as to what conduct is being prohibited.  


D). Jones v. United States – case of the woman who neglected her foster kids, and


they died.  



i).  Did the defendant commit the act?  



ii).  Was the act voluntary?  Does the act rise above the level of



involuntary actions?  




a).  Do you have a legal obligation to act was the question in 




this case.  


E).  Defenses.  



i).  Some kind of involuntary reaction – i.e. spastic reaction, muscle 



spasm, etc.  



ii).  An individual who is under hypnosis.  



iii).  A mechanical failure of an automobile. 



iv).  Sleepwalking. 



v).  Brainwashing, as a variant on hypnosis (be careful here).  



vi).  Medical conditions.  




a).  Focus, though, on issues like what was the individual’s 




body chemistry like, was the person potentially intoxicated, etc.?




b).  Individual who has a heart condition, and knows it, will be 




liable for anything that happens when they do not care for/control




this situation.  





i).  Contrast this with the individual who will NOT be held 





liable for the results of a condition that they did not know





about, and the results of this.  


F).  Duty to Act. 



i).  When you have contracted a duty to act. 



ii).  When a statute imposes a duty. 



iii).  Is there a relationship (custodial?  parent-child?) that requires that



you act?  



iv).  If you isolate the person who is in need in such a way that those who



are able to help do not or cannot, you have a duty to act.  

V).  Public Welfare and Strict Liability Crimes


A).  Vicarious liability.  



i).  Largely the concept of respondeat superior from torts – in 



many of these regulatory crimes, you are liable for the actions of your 



employees.  


B).  Strict liability – applies usually in cases where the offense is relatively minor, 


usually mala prohibitum, usually something that can be regulate with a fine/slap 


on the wrist, etc.  The goal is to encourage conformity with the law, but not to 


stigmatize.  



i).  The exception to this is statutory rape.  



ii).  Strict liability precludes a men’s reas defense, but does not preclude 



an actus reus defense.  

VI).  Homicide


A).  What is Homicide?  



1).  Classic Premeditated Murder




a).  Premeditated – Defendant must form the intent to do the act 

                                          prior to the act.  




b).  Unlawful Killing – the defendant must believe that the killing 

                                           is not part of necessary law enforcement objectives. 




c).   Human Being – the defendant must be aware that they are 

                                            killing another human being.




d).   Malice Aforethought – This requires that the defendant 

                                           intended to kill the victim, so mercy killings would be 

                                           included in this definition – the individual would know that 

                                           they were killing another human being. 



Examples from book:  Willful, deliberate and premeditated.   





1).  Willful – specific intent to kill.   Part of this can be 

       inferred due to surrounding circumstances.  





2).   Deliberation – Seems to require that the defendant 

       acted with a cool state of blood.

3).  Premeditation – Thought beforehand.       



2).  Felony Murder – This involves the killing of another in the 

      commission of a crime – usually arson, burglary, rape, kidnapping, or      

      robbery – This only covers crimes as covered by the statutes.  

3).  Second degree murder – Depraved Heart Murder – Involves Activities 

       with a high degree of risk – additionally, it must be shown that the 

       defendant appreciated that risk.  This involves four factors.  


a).  An unintended death


b).  Brought about due to a reckless activity


c).  With a high degree of risk (DECIDED ON AN OBJECTIVE 

STANDARD).  


d).  Where the defendant appreciated that risk.  SUBJECTIVE.  

 
Examples include discharging a firearm into a crowd, or an 

extremely vicious assault.  In looking at the factors, you would use a reasonable person analysis, asking if a reasonable person would have appreciated that risk, and whether or not the individual was subjectively aware of the risk.  

4).  Voluntary manslaughter 


a).  Deliberate, unlawful killing


b).  Usually not premeditated


c).  Usually in the heat of passion


d).  Often in cases where extreme provocation is involved. 

i).  The defendant must be so governed by passion that he is unable to reason to the extent necessary to form a deliberate purpose to take a life.  

ii).  The circumstances arousing this passion must be such that a reasonable person would be justified in a killing.  

a).  The provocative act must be such as would engender a heat of passion in a reasonable person.  




b).  There cannot be a sufficient cooling off period.   

c).  The court will hew closely to the reasonable man standard, and will not adjust it, i.e. a reasonable impotent man.  

1).  These cases are pretty much saying that, due to the provocation, the premeditation element is relaxed.

Examples Include:  A killing the heat of passion, or certain killings perpetrated in defense of one’s person, but under circumstances which preclude self-defense from justifying or excusing the act entirely.    

5).  Involuntary manslaughter.  


a).  Killing due to gross negligence; or…

i).  Defendant ought to be aware of a substantial and unjustifiable risk


b).  Due to recklessness

i).   Aware of a substantial and unjustifiable risk, and chooses to take it.    


c).  But not covered under felony murder


d).  Lawful act done in gross negligence.  (Maybe avoid)



Examples include:  Killings caused by reckless or grossly negligent conduct, or certain killings arising out of the perpetration of particular misdemeanors.  


B).  Discussion of Cases  

1).    Commonwealth v. Carroll – case of the man who shot his schizophrenic wife in the back of the head, while she was sleeping, following an argument.  However, was this a result of his conscious will?  

a).  There was a body of law that said that a wicked man could form premeditation in an instant.  However, Carroll’s defense is that he is not a wicked man, and by looking at his actions/life, you can see that.  So, can premeditation be formed in an instant by a good man?  

b).  The court says yes, by looking at Carroll’s actions and deliberations leading into the act.  

2).  People v. Anderson – case of the mentally incompetent man who butchered a young girl.  – Ct. held that it was not premeditated, given the sloppy nature of the commission of the crime.  




a).  Examines the issue as to whether the act was premeditated.  




b).  Three part test is laid out.  – i.e. The Anderson Test.  

i).  How and what the defendant did prior to the killing, which shows activity directed towards and explicably resulted in “planning” behavior.  

ii).  Facts about the defendant’s prior relationship with the victim from which the jury can ‘infer’ a motive to kill the victim.  

iii).  Facts about the nature of the killing, which give indicators about the “manner” of the killing being so particular and exacting that the defendant must have intentionally killed according to a ‘preconceived design to take the victim’s life.  

c).  The courts have moved away from Anderson, to some extent.  This case is on the opposite end of scale as Carroll.  



3).  Notes on the Notes.   




a).  The courts will allow juries to consider post-mortem stab 

                                          wounds as constituting premeditation.  




b).  Courts have held that random body wounds can be evidence of 

                                          a lack of premeditation.  




c).  Courts have looked at things such as pulling the hammer on a 

                                          gun, pointing, and firing can be premeditation; conversely, 

                                          though, they have also held that strangling someone can not be 

                                          grounds to prove premeditation – “Just because there was time 

                                          to deliberate doesn’t mean that they did.”  




d).  The courts have held that one is just as likely to engage in 

                              evasive tactics following second degree murders, as they are in  

                              first degree murders, so evasive tactics cannot be evidence of  

                              deliberation.  




e).  Premeditation is crucial to focus on, since society has a greater     

                                          interest in stopping those who deliberately and coldly plan out           

                                          their murders.

4).  Maher v. People – Case of a man who saw his wife with another man in a bar.  He flies off the handle, and kills the other man.  

a).  The court holds that, no, this is not voluntary manslaughter, due to heat of passion, since this is not something (catching your wife in a bar with another man) that would cause a “reasonable” or “ordinary” person to have this sort of reaction.  

5).  State v. Thornton – Case of the man who catches his estranged wife and her boyfriend together – he goes home, gets a camera and a gun, and ends up killing the man.  – the court holds that this would be voluntary manslaughter, because catching your wife like this would inflame the passions of a reasonable person.  The dissent disagrees, since he made the trip home, and this should have been a reasonable time to cool off.  



6).  Theories behind the doctrine of voluntary manslaughter. 




a).  Contributory Fault Theory – the victim did something to bring 

about the passions/rage/emotions of the defendant.  




b).  Diminished Capacity Theory – the passions of the defendant 

were so enflamed that it clouded his/her reasoning capacities. 




c).  These two theories come into play when the defendant kills a 

third party to the proceedings – at this point, you really have to ask why we have these theories, and if these are the people that are sought to be covered by them.

d).  Things that could inflame the passions – mutual combat; acts of battery; battery on a family member; adultery; unlawful arrest.  

7).  Schick v. State – case of the man who was propositioned by, and as a result, killed a homosexual.  – voluntary manslaughter.  

a).  In this case, you can see the reasonable man test forming – where cultural norms and mores are brought into the equation to discern what a reasonable man would do in such a situation.  

8).  Commonwealth v. Malone – Second Degree Murder – case of the kid who shot his kid during a game of Russian Roulette, resulting in the other kid’s death.  

a).  Individual committing an act of gross recklessness

b).  for which he reasonably anticipates that death to another is likely to result.  – also seen as a test of implied malice.  


i).  This can be inferred from the facts of the case as they present themselves.  

9).  Berry v. Superior Court – case of the child who was mauled by the dog that was kept by the marijuana grower.   – second degree murder.  




a).  Malice can be inferred from the surrounding facts and 

situations.  





b).  This can include an examination of the subjective knowledge




that the individual has regarding something. 




c).  This contrasts with Malone, where it was held that someone 




objectively “should” have known something.  




d).  The court lays out a three part test here.  





i).  The high probability the conduct will result in the death 





of a human being. 





ii).  A subjective appreciation of the risk.  





iii).  A base antisocial purpose or motive.  

10).  Commonwealth v. Welansky – case of the man who owned the nightclub where the fire started.  Since the doors were locked, the man was held liable.  




a).  Welansky was charged on “reckless conduct.”  Reckless is: 





i).  Grave danger to others must have been apparent. 






a).  Would an ordinary man recognize the danger? 





ii).  The defendant must have chosen to run the risk 





rather than avoid the harm.  – intentional conduct.  





iii).  Intentional conduct can be either omission or 

commission where there is duty to act.

iv).  Which conduct involves high degree of likelihood that

substantial harm will result to another.  

b).  With manslaughter as opposed to murder, there is not “malice”; instead there is a refusal to adhere to a duty of care.  

11).    Commonwealth v. Feinberg – case of the man who sold Sterno, and as a result, the homeless people died.  Death resulted due to lawful behavior being carried out in an unlawful manner.  

a).  The court looks at what he should have known and what he did know in determining his objective/subjective makeup.  

b).  Given his work, it is totally fair to expect that the defendant “SHOULD” have known that the victims were drinking the Sterno.  

NOTE:  CHECK OUT THE SUBSTANTIAL DEGREE OF THE RISK IN ASSESSSING WHETHER OR NOT IT IS INVOLUNTARY MANSLAUGHTER OR SECOND DEGREE MURDER.  

12). Felony Murder Overview – Rationale is that the crimes are so dangerous that someone who has formed the rationale to carry out these crimes has formed the requisite intent/motive to go all the way in terms of crime.  Felony murder removes the mens rea requirement from the equation.  



13).  People v. Hansen – case of a guy trying to buy meth, and when he 

gets stiffed on the meth, he responds by shooting up a house.  




a).  The court looks at this, and asks whether the felony is 

inherently dangerous.  





1).  Consider, first, the felony in the abstract.  





2).  Consider the probability that death will result.  



14).  Second People v. Hansen – examines the ‘merger doctrine’ – if the 

                        underlying felony merges with the killing, the felony will not suffice for 

                        felony murder.  




a).  Examine the question as to which one is the predicate felony.  




b).  For example, if the predicate felony is robbery, it is unlikely   

                                          that the two will merge.  However, if the predicate felony is 

                                          assault, it is more likely that the two will merge.  




c).  The court holds here, that since this is an unusual way to kill, it




does not merge.  

15).  People v. Dekens – case of the two men, looking to rip off an   undercover cop.  The undercover cop shoots and kills one of the men, and the other is charged with felony murder.  The court affirms the conviction.  

a).  Proximate Cause Theory – This focuses on the chain of events, stating that if you put a chain of events into action, and the events you have started are inherently dangerous, you are liable for all outcomes of that action.  

b).  Agency Theory – the two men are agents of EACH OTHER, and thus are responsible for the actions of the other, but not actions by third parties.  (the court rejects this argument.)

VII).  Rape.  

A).  Common law – Unlawful sexual intercourse with a woman against her will by force or by threat of immediate force.



I).  Willingness element – still a part of the charge in rape.  




a).  However, problematic –





i).  If a woman resists, she increases the odds of injury. 





ii).  If a woman does not resist, this can be used to try and 





imply that she consented.  





iii).  Under common law, if resistance was possible, it was 





required.  



II).  Rape is a general intent crime.  – “You meant to have sex with the



victim.”   -- THE TEST IS OBJECTIVE.  




a).  A defense is that you SUBJECTIVELY believed that consent 




existed.  – But, you will be held to an objective standard.  





i).  The subjective belief, though, has to be reasonable.  





You can’t be crazy with this.  


B).    Statutory Rape.  



i).  The question evolves as to whether this should be a strict liability



crime.  




a).  What about possible defenses?  





i).  “I didn’t know that she was 18!” – mistake of fact.  





ii).  Spastic reaction – actus reas defense. 





iii).  Mental incapacity of the perpetrator.   



ii).  Some, but not all states, require that the perpetrator be a specific 

number of years older than the victim.  



iii).  States may also vary on whether prior chastity is a requirement.  



iv).  In most states, statutory rape is a gender neutral crime.  





a).  In some states it is not gender neutral and only females can be 

covered by statutory rape.  






i).  Concerns about pregnancy.  





ii).  Concerns about preserving the “chastity of women.”






a).  Old world concerns regarding the “bride price” 






of virgins.  



1).  The Cases From the Book. 




i).  People v. Hernandez – case of the guy who had sex with the 

girl who was both promiscuous and three months shy of her 18th birthday.  





a).  The court held that the barometer should not be held to





be so definite as to include this type of behavior.  





b).  This, the court believed, was a reasonable mistake. 

ii).  Garnett v. State – case of the mentally retarded man who impregnated a 13 year old girl.  

a).  The court held that, even with his limited capacity, and with the fact that he believed the girl to be over the age of majority, he was still culpable for the act.  

b).  In addition, he was well over the strictures of what the statute provided for in the construction of what was/was not statutory rape.  



2).  Notes on the Notes.  

i).  Historical view was always to preserve the woman’s chastity for marriage. 

ii).  Statutory Rape and Men’s Rea – Most states do not recognize defenses of statutory rape regarding the child’s age and lack of knowledge.  

iii).  Chastity as an Element of Statutory Rape – Many jurisdictions do take into account the promiscuity of the female at question.  




iv).  Should statutory rape laws be abolished?  





a).  Rising degree of sexual activity by teens. 


b).  Case of the 16 yr. old boy and his 16 yr. old girlfriend – aim of the statutory rape laws was not to adjudicate a minor delinquent, but rather as a shield to protect a minor.  (this did not apply to the 12 yr old girl and the 15 yr old boy).  

v).  Model Penal Code punishes a male for rape if he has sexual intercourse with someone under 10.  A male is prosecuted if the female is under 16, and he is more than four years older than her.  Any person can be punished for deviate sexual intercourse with someone under ten.  





a).  The goal is protection of young people, not punishing 





contemporaries who have sex.  





b).  Does not include the complainant’s chastity as an 





element.  


C).  Forcible Rape.  



1).  Under the Model Penal Code, this is gender neutral.  



2).  Rape is one of the most violent crimes against women. 




a).  Social effects – women don’t go out. 




b).  Psychological effects. 




c).  Physical effects – e.g. essay re: what rape does to the body.  


d).  Economic effects – women do not spend time/money outside of their homes after dark, due to fears of being raped.  



3).  Rape is severely underreported.  

4).  At common law, a man could not rape his wife – this has been done away with (thankfully).  


D).  Notes on the Cases.  



1).  Men’s Rea.  

a).  Director of Public Prosecutions v. Morgan – Case of the navy man who brought his three subordinates home, and encouraged them to rape his wife, by telling them that she would consent.  





i).  Lays out a subjective test to consent. 





ii).  However, the subjective belief must still be reasonable. 




b).  Reynolds v. State – the mental state required in rape. 





i).  Case is not concerned about actual knowledge. 





ii).  Focuses on what defendant SHOULD have known. 





iii).  Not strict liability – just that it has to be glaringly 





obvious that you would know they weren’t consenting.  





iv).  Subjectivity is NOT a free ride.  






a).  THUS IT IS OBJECTIVE. – THE BELIEF 





HAS TO BE HONEST AND REASONABLE.  



2).  Actus Reus.  




a).  State v. Rusk – case of he said/she said – woman gives man a 




ride home, and he takes her keys, invites her up to his flat, and has 




intercourse with her.  Parties present two different stories.  





1).  Look to the reasonableness of the victim’s fear. 





2).  What did the defendant do to create these fears in her





mind?  






i).  The fear must be both reasonable and honest.  




b).  People v. Iniguez – case of the woman raped by her aunt’s 




boyfriend, the night before her wedding.  





1).  She didn’t struggle, didn’t resist – but look to the 





two points above.  What was her fear, and what did the D





do to put these fears in her mind?  






i).  The fear may be unreasonable, but as long as the 






D exploits this fear, it is still rape.  





2).  Objective and subjective components. 






i).  Was the fear reasonable?  - Objective. 






ii).  Did the victim feel the fear? – Subjective.  




c).  There has to be some sort of forcible compulsion.  





i).  E.g. case involving the man who said to the 14 year old 





girl, “Either we have intercourse, or I send you to a 





detention home.” – court held that the girl still had a 





choice.  





ii).  Case of the NYC man manipulating the country girl.  






a).  Make a case out of the fact that he has a special






knowledge of her vulnerabilities.  






b).  And that he is using this knowledge to compel






her towards sexual activity.  






c).  In this case, it was ruled to not be sufficient






force.  



3).  Marital Rape.




a).  People v. Liberta – case of the guy who raped his estranged 




wife.  – the court held that this was rape, since a marital exception 




is heinous public policy.  




b).  The court also held that a gender neutral statute was




underinclusive.  To address this, the court could either: 





i).  Strike the statute and have it apply to no one. 





ii).  Extend the statute to include those not covered. 






a).  The court takes this route, and puts itself 






in the role of the legislature.   

VIII).  Theft, Robbery and Burglary.


1).  Larceny:  trespassory taking and carrying away the property of another, with 


the intent to permanently deprive (common law definition).  



a).  Specific intent crime – men’s rea is required.  




i).  Negligence or recklessness will not get you larceny.  




ii).  You have to have the intent to permanently deprive. 




iii).  You have to know that the property rightly belongs to another. 




iv).  You have to know that someone has a superior claim to the




property.  




v).  The goods you are taking have to be goods that can be picked




up and permanently taken away.  Thus, services are not covered. 

b).  Trespassory Taking – Thief takes possession from the rightful possessor without their consent.  



c).  Asporation – The property must be carried away.  

d).  Valuable Personal Property – Does not cover things such as growing goods (trees, crops) or services.  

e).  Of Another – This has been set up to preclude convicting an individual who takes funds/goods from a partnership, since one cannot steal from their own interests.  

f).  Intent to permanently deprive the person entitled to possession of that possession – The question here is usually the intent at the time of the trespass.   

2).  Lund v. Commonwealth – case of the man who took computer printouts from the school to use for his research on his dissertation – the court held that the value of the print outs was less than $100, and that the services/time in producing the print outs could not be part of the equation.  


3).  The issue of superior possessory interests.  



a).  E.g. if you rent a car for a week, that car is yours for the week – you 



have a superior possessory interest in that car for the week.  


4).  Property of Another.  

a).  Case:  Henry v. State – case of the man who provided his landlady with clothes and a bike as a security deposit.  – the court held that the landlady had a superior possessory right.  


5).  Asportation and Caption Requirements.  



a).  State v. Carswell – Even if a good is the property of an individual for a 



second, it is larceny.  

i).  There has been an effort to permanently deprive someone of their property.  

b).  Asportation (carrying away.   requires movement of the property, even if only in a small degree.  

c).  Taking (caption) – cannot “take” something that is chained down – e.g. the coat chained to the rack in the department store.

d).  Model Penal Code abandons asportation – focuses on unlawful taking

or exercising unlawful control over another person’s moveable property.


6).  Lost or Mislaid Property.  



a).  Brooks v. State – Man loses his bank book, with money – puts up 



signs all over the place, alerting people to the lost book, another man finds 



it, and hides the fact that he found it.  



b).  Question of identifiability – if you have a package where you can 



identify the owner, you have to do so.  You have to try to return it.  




1).  The D had reason to believe that the property belonged to




someone else.  




2).  The owner is findable and identifiable.  



c).  Common law – basically, “finders keepers, losers weepers.”  -- intent



to steal would not have been formed.  



d).  Under the Model Penal Code, you would be held criminally liable, 



since you found out who the actual owner is, you would have to return it.  


7).  Mistaken Delivery.  



a).  United States v. Rogers – case of the man who was handed $1K at the



bank, and kept it.   




i).  If you know that it is a mistake, you cannot accept it as your




own.  




ii).  If it is a mutual mistake, liability will not attach.  




iii).  Under the Model Penal Code, you can have this, even if the 




intent to permanently deprive comes after delivery.  


8).  Larceny by Trick.  



a).  State v. Robington – case of the guy who took a car from the parking 



lot.  




i).  Larceny by trick is when one obtains property by deception, 




artifice, fraud or force, with the intent to convert to their own use, 




and permanently deprive the other of it.      




ii).  The owner retains constructive possession over the property,




while he/she gives the trickster mere custody – trespass occurs on 




the constructive possession.  


9).  The Specific Intent to Permanently Deprive.  

a).  People v. Kunkin – case of the man who took the list of names from the office, and encouraged them to be published.  – specific intent to deprive.  




i).  The paper had intended to return the document, so there 




was not permanent deprivation – however, the value of the 




paper was not the paper.  It was the names listed.  Wasn’t 




that deprived?  


10).  Embezzlement.  – wholly statutory.  

a).  The fraudulent conversion of the property of another by one who has lawful possession of the property and whose fraudulent conversion has been made punishable by the statute.  



b).  People v. Talbot – Appropriation of corporate funds with fraudulent 



intent – man stole the funds, intended to cover, and managers knew about



it.  However, the court says that it doesn’t matter what the managers 



thought.  The man is really working for the shareholders, and they did not



sign off/approve of this.  



c).  Embezzlement is about a breach of trust – not the money taken.  



Managers do not have the right to give the corporation’s money away.  


11).  False Pretenses.  



a).  Statutory law definition, just like embezzlement.  



b).  Obtaining title to property by knowingly or recklessly making a false 



representation of a presently existing fact of pecuniary significance which



is intended to, and does defraud the victim, causing them to part with their 



property.  




i).  Obtaining title to property – Does not require a disposition of 




the property – distinguished from larceny by trick – deceitfully 




obtaining title to the property, but not necessarily possession.  



c).  There must be a present or past intention to deprive – we 



do protect certain kinds of speculative enterprises.  – the modern trend



is going towards treating “future” as “present” facts. 



d).  The courts have started to lump together larceny by trick/extortion



false pretenses, since the distinctions are somewhat arbitrary.  


12).  Burglary.  

a).  Common law – Trespassory breaking and entry into the dwelling house of another in the nighttime for the purpose of committing a felony.  

b).  Model Penal Code Definition – If one enters a building or occupied structure, or separately secured or occupied portion thereof, with purpose to commit a crime therein, unless the premises are at the time open to the public or the actor is licensed or privileged to enter.  




i). Can function as an inchoate crime, similar to intent.  



c).  People v. Gauze – case of the man who burglarized his own house.  




i).  Look to a couple of elements. 





1).  Could he be refused admission at the threshold? 





2).  Could he be ejected after accomplishing admission?  




ii).  An essential element is “dwelling of another.”  



d).  Modern Burglary Statutes.  




i).  The unauthorized entering




ii).  Of a building or structure




iii).  With the intent to commit a crime.   (must exist at entry) 


13).  Robbery.  



a).  Robbery is larceny from a person or in his presence by force or by the 



threat of immediate force.




i).  Visualize as aggravated assault as well as aggravated larceny.  




ii).  In the course of committing theft, threatening the life of




another is the way to visualize this.  

b).  State v. Mejia – case of the man who had the other man hold his money for him.  When he tried to recover it, a tussle ensued, and he killed the other man.  The charge against him was murder and burglary.  




i).  Defendant tried to put forth a “claim of right” defense to 




robbery – wherein he believed that he was recovering his own 




property, and not that the victim actually possessed the property.  





1).  The court rejects this as counter to public policy.  

IX).  Causation.


1).  Intentional Killings. 

a).  “But for” test – but for the actions taken by the defendant, the act would not have occurred.  


i).  But for the defendant’s actions the individual would have died


at the time and in the manner that he did.  



1).  Examples. 




a).  A shoots B, leaving B to die.  C comes and




stabs B. – hold both liable, since both contributed




to the life shortening process. 




b).  A shoots at B.  B to avoid, goes into a building,




which blows up.  A is not liable.  




c).  Courts frequently find liability, even if the 




victim does something that contributes to the 




victim’s death, after the attack.  – e.g. suicide.  




d).  Same a (a)., but C decapitates B – not likely 




to find A liable.  – but perhaps, since A made B 




defenseless to attack by C.  




e).  A shoots at B, causing B to die of a heart attack 




-- A would be liable.  

2).  Unintentional Killings – Courts are less likely to attribute when the defendant’s intent is not to kill – e.g. A is speeding on the highway.  B, nervous about an accident, has a heart attack and dies.  The court is unlikely to find liability, even though A’s conduct was gross, negligent or reckless.  


3).  Intervening Actions and Events.  

a).  People v. Kibbe – case of the guys who dropped the drunk guy off in the road, and he was killed.  Even though he was killed by another, but for their actions, this would not have happened.  




i).  It is not necessary that the ultimate harm be intended by the




actor.  




ii).  The ultimate harm is something that should have been 




foreseen.




iii).  As being reasonably related to the acts of the accused. 




iv).  The defendant’s actions must be a sufficiently direct cause.  


4).  Limits of Causation – Acts of Third Parties.  



i).  Expected or Planned Acts of Third Parties.  




a).  Model Penal Code – look to see if the actual result is within the 




purpose or the contemplation of the actor, and if so, there is no 




need to consider if the actions of the victim are too remote or 




accidental.  



ii).  Coincidental Acts of Third Parties.  




a).  Commonwealth v. Rementer – case of the man chasing the 




woman through the streets of Philly, and she is run over by a car. 




1).  The man’s actions were the “but for” cause of the 





woman’s death. 





2).  The result was not so extraordinary that it could not 





be foreseen.  



iii).  Acts of Victims. 




a).  Rex v. Beech – case of the woman who jumped out the 




window, to her death, while a man was beating on her door to 




rob/ rape her – culpability attaches.  





i).  Harm was the result of the conduct.  





ii).  The jumping out the window was the result of the 





conduct. 





iii).  The jumping out the window was foreseeable.  




b).  Three part test. 





i).  The foreseeability of the victim’s acts. 





ii).  The responsibility of the victim. 





iii).   The immediacy of the victim’s acts.  




c).  Stephenson v. State – case of the woman, taken and raped, held




against her will, who commits suicide – culpability attaches.  





i).  Look to the actions taken by the defendant, and the 





control exerted by the defendant.  





ii).  The defense wants to argue superseding cause – the 





decision to commit suicide.  





iii).  The court focuses on the foreseeability, and public 





policy concerns.  




d).  State v. Bauer – case of the teen suicide pact, and the fetus 




death.  

i).  The court held that the death of the fetus was foreseeable, and that evidence had been presented to show that he knew she was pregnant. 



iv).  Other Self-Destructive Acts of Victims.  




a).  Shirah v. State – case of the guy providing morphine which led 




to a morphine overdose death.  

i).  The court holds that the intervening action of the victim to drink the morphine is a concurrent, not superseding action, resulting in his death.  




b).  Commonwealth v. Root – case of the drag racing teenagers, 




where death resulted.  





i).  The court refused to apply tort liability to this case. 





ii).  The court held that, as a matter of public policy, it was





up to the legislature to determine if this was activity to be 





covered by the statute.    

X).  Legality.  

1).  What if a crime has not been adequately defined before someone can be convicted of that crime?  It has to be defined and outlined before someone can be found guilty of a crime.  

2).  The U.S. Supreme Court has established that federal crimes could only be written by Congress, and not by judicial fiat.  However, the court was silent on whether the states could do this.  

3).  Legality means that there cannot be special legislation outlawing particular individuals and processing the individuals without trial.  

4).  Ex poste facto provision in the Constitution – government cannot penalize an individual for what was legal at the time.  


5).  The Due Process Clause.  



a).  Applicable to the federal government – 15th Amendment. 



b).  Applicable to the state governments – 14th Amendment.  



c).  People have to have the opportunity to know that something is illegal.   



It has to be published on the books somewhere.  

d).  It has to be published/written in a way so that people can know, on its face, what is/is not prohibited.  

i).  Due process violation if the statute was so vague that an individual cannot understand/see how they violate the law. 

ii).  Balancing test – no statute will cover every situation – 

look to the purpose of the statute –was it intended to cover this sort of behavior? 

6).  The DEFENSE must ALWAYS begin their argument by stating that the statute is vague, and that it is not designed to cover the behavior engaged in by the client.  



a).  Look to the purpose of the statute. 

i).  Was the ambiguity done with a purpose?  Was there a legislative intent in drafting the statute as it appears on the books?  

ii).  What is the impact of the statute on the rights of the individual?  


7).  What if the statute is treading on an individual’s constitutional rights?  

a).  Court will look and see if the statute, on its face, violates a Constitutional right. 




i).  Where a statute, on its face, violates a Constitutional right, 




then it will be void.  



b).  The court will also look to see how the statute is applied.  

i).  IF the way that officials interpret and apply the statute interferes, the statute will not be void, but it will be void as applied.   


8).  The court is unlikely to accept a facial challenge to a statute –again, due to 


the ambiguity in writing a statute.  



a).  To what extent is the meaning of the law discoverable?  

b).  If it is ambiguous, the ambiguity will be construed against the state, with any ambiguity found in favor of the defendant.  

XI).  Attempt. 


A).  Inchoate Crime.  


B).  Not recognized at early common law, but is universally recognized as part of 


the law today.  


C).  Overview:  A substantial but unsuccessful effort to commit a particular crime. 



I).  The attempt must be unsuccessful and one cannot be punished for both 



the attempt and the actual crime itself.   



II).  The attempt merges with the contemplated crime, thereby abrogating 



itself.


D).  Necessary to punish those who have demonstrated that they are a manifest 


danger to society.  


E).  The term manifest is taken in its literal sense, and as such, refers to somebody


who has taken one or more affirmative steps towards the commission of a crime.  



I).  Not inconsistent with the idea that someone may not be punished



for evil thoughts.  


F).  The penalties vary, but in most jurisdictions, the attempted crime is punished


less severely than the completed crime.  


G).  What about that this is only acceptable if retribution is the goal?  



I).  The need to reform the attemptor is no less than the need to reform 



the perpetrator of the completed crime.  




i).  The need to restrain the attemptor may be even greater 




inasmuch as the attemptor has not yet completed the object of the 




crime, and may be especially dangerous if unconfined, and that 




the need to deter the attempt is virtually as important as deterring 




the completed crime.  



II).  The Model Penal Code:  A person contemplating a crime does not 



think that he will be unsuccessful, and will not concern self with penalty



for an attempted crime.  




i).  Thus, this penalty has little, if any, value as a general deterrent.  




ii).  Thus, from a deterrent standpoint, it makes sense to impose a 




relatively light penalty for attempt and reserve the more severe 




penalties for those crimes which prospective defendants might 




reasonably contemplate committing.  




iii).  The M.P.C. accepts this dichotomy for the more serious 




offenses, such as murder, but rejects it for the less serious offenses. 




iv).  Textbook definition:  When causing a particular result is an 




element of the crime, the actor does or omits to do anything with 




purpose of causing or with the belief that it will cause such result




without further conduct on his part.  



III).  The attempt, also, has caused less harm.  


H).  Mens Rea. 



I).  In classic language, a criminal intent requires specific intent.  




i).  Since attempt requires specific intent, one cannot be convicted




of a crime that cannot be committed unintentionally.  




ii).  Can look, however, to the manifestation of dangerousness, and




to how great it is.  


I).  Proximity to Completion.  



I).  The most difficult aspect, and the most significant aspect to show is 



this one.  




i).  Mere preparation will not suffice.     




ii).  Some jurisdictions permit an attempt conviction when a 




defendant with the requisite criminal intent performs a 




substantial act towards the commission of a crime.  





a).  The Model Penal Code also adopts this approach.  





b).  “He who purposely does or omits to do anything,





which, under the circumstances as he believes them to be,





is an act or omission constituting a step in a course of 





conduct planned to culminate in his commission of the 





crime.  






i).  The conduct must be strongly corroborative 






of the actor’s criminal purpose.   





i.e. searching for the contemplated victim; reconnoitering





the place contemplated for the commission of the crime; 





soliciting an innocent agent to engage in conduct 





constituting an element of the crime.  



II).  Probable desistance test – Did the defendant go so far along 



the road of crime that it is unlikely that he would have voluntarily



desisted from completing the crime?  




i).  Applied objectively:  Would the average person




who had done this voluntarily desist?  


J).  The Elements of Attempt.  – from the book. 



I).  United States v. Jackson – case of the bank robbers scouting




the alley way, looking for a bank to rob.  




a).  The defendant must have been acting with the kind 




of culpability otherwise required for the commission of the




crime which he is charged with attempt.   




b).  The defendant must have engaged in conduct which 




constitutes a substantial step toward commission of the 




crime.  





i).  Must be conduct strongly corroborative of the 





firmness of the defendant’s criminal intent.  




c).  The last final act is sufficient to constitute an attempt, 




but such a step is not necessary to such a finding.  




d).  Just because further steps can be taken does not mean




that they have to be taken before there can be a substantial





step.  



II).  Book’s definition of Model Penal Code.  – DEFAULT ON EXAM.  




a).  In addition to criminal purpose, that an act must be a 

substantial step in a course of conduct designed to accomplish a criminal result, and that it be strongly corroborative of criminal purpose in order for it to constitute such a substantial step.  



III).  Notes on the Notes.  

a).  In cases involving a specific intent crime, the actor’s purpose must extend not only to the acts or results constituting that crime, but also any “extra-special mental element” is necessary.  

b).  Physical Proximity Approach – different from the Model Penal Code – focus is on what remains to be done to accomplish the crime, and not on what steps the defendant has already taken.  


K).  Abandonment.  



I).  You cannot abandon an already completed crime – i.e. assault as a 



part of rape.  



II).  Abandonment cannot be involuntary.  



III).  Jurisdictions are split on abandonment. 




A).  Those who say “no” consider attempt a separate crime, and 




thus, it has been completed to a certain degree.  




B).  Abandonment stops those from getting in too deep, by telling 




them that they will still be liable for their actions, even if they 




don’t go all the way.   




C).  Jurisdictions that embrace proximate completion would be 




loathe to change the formula.  





D).  Contrast with substantial act jurisdictions, which might view




abandonment more favorably.  – Model Penal Code accepts this 




defense.  

IV).  People v. Staples – case of the mathematician who was going to rob banks, and who stopped, since he decided that it was silly to be a bank robber.  




A).  The conduct went beyond mere preparation, and thus, it could




not be abandoned.  




B).  Traditional Rule – Once a defendant has crossed the line from




preparation to attempt, the attempt cannot be abandoned.  


L).  Legal and Factual Impossibility.  

I).  People v. Dlugash – case of the guy who shot another guy, after the other guy had been shot in the face a number of times – the case could not resolve whether or not the victim was already dead.   

A).  Legal impossibility is a good defense, while factual impossibility is not a good defense.  





i).  Legal impossibility examples: man shooting stuffed 





deer out of season; woman smuggling English lace, which





she thinks is French; kid smokes cigarette, thinking it is

pot; man swings ax at what he thinks is a man – really a log; person steals an umbrella, which is actually theirs, etc.  





ii).  Factual impossibility examples:  man shooting into a 





bedroom where the victim usually sleeps; man agreeing to 





perform an abortion for a non-pregnant undercover officer; 






A shoots at B, but the gun is not loaded; pickpocket 





attempts to pick an empty pocket; etc.  

B).  These cases hinge on the defendant’s intent: if the act the defendant intended to commit was not a crime, it is one of legal impossibility, and the defendant has a defense, b/c even if the defendant did everything possible, there would be no crime; however, if it was against the law, and the only thing stopping the defendant was some circumstance unbeknownst to them, this is factual impossibility.  

XII).  Solicitation and Accomplice Liability. 


A).  Solicitation.  

I).  Solicitation has been recognized as a crime, when felonies and serious misdemeanors were solicited, under the common law, but does not punish the wrongdoers as severely as the crime being solicited.    

II).  Model Penal Code – Believes that the solicitor is as dangerous as the perpetrator of the completed crime, and punishes him with equal severity, except when the crime is extremely serious, such as murder.  

a).  Common law solicitation and the First Amendment require that the solicitor engage in a particular kind of criminal conduct.  

b).   The First Amendment prohibits punishment unless the solicitor incites as opposed to merely advocates criminal action.  





i).  “Should burn down city hall” v. “Must burn it down 





now!!”  -- the latter will yield a conviction.  

c).  A seemingly unexciting exhortation may be known to both the speaker and the actor to be a call to immediate action, in which case, conviction is fine. 

d).  Statement may look inciting, but was really a political hyperbole, in which case it is not proper to convict.  

e).  Abandonment can be a defense.  



III).  State v. Schleifer – case of the striking workers.  




a).  The court held that pronouncements made to the large group of 




striking workers could qualify as solicitation, and that it was not 




necessary that the appeals be directed at any one particular 




individual.  




b).  Solicitation requires solely advocacy, and does not require that




the appeals be directed at just one individual.  




c).  The solicitation can be made to an indeterminate audience.   



IV).  People v. Quentin – case of the guy who distributes the brochure, 



detailing how to build a bomb.  




a).  The person encouraged to commit the crime does not have to 




actually commit the crime.  




b).   Solicitation falls into the specific intent area.  




c).  However, solicitation to a large group, such as this, does not 




count.  




d).  The court makes a distinction between providing information, 




and proscribing advocacy.  



V).  Model Penal Code Approach:  




a).  Defined:  A person is guilty of solicitation to commit a crime if 




with the purpose of promoting or facilitating its commission he 




commands, encourages or requests another person to engage in 




specific conduct which would constitute such crime or an attempt




to commit such crime or which would establish his complicity in 




its commission or attempted commission.   




b).  Uncommunicated Solicitation – It is immaterial that the actor




fails to communicate with the person he solicits to commit a crime 




if his conduct was designed to effect such communication.  




c).  Renunciation of Criminal Purpose – It is an affirmative defense




that the actor, after soliciting another person to commit a crime, 




persuaded him not to do so or otherwise prevented the commission 




of the crime, under circumstances manifesting a complete and




voluntary renunciation of his criminal purpose.   




d).  Solicitation does not constitute attempt.  


B).  Accomplice Liability.  – Requires intent to aid or encourage the principal’s 


crime.   



I).  The common law classified accomplice liability in four different parts.



II).  For the exam, go with the modern trend:  General category of 



accomplice and category of accomplice after the fact.  



III).  Actus Reus Approach (how far one must go):




a).  Must aid or encourage the commission of a crime. 





i).  Being with the person during commission of the crime. 





ii).  Accompanying someone to the sight of a contemplated 





crime.  



IV).  Men’s Rea. 




a).  This section is limited to crimes which must be committed 




purposely or knowingly – specific intent crime.  




b).  In most jurisdictions, the defendant must act knowingly.  





i).  Must know that the principal is going to commit a crime





ii).  Must know that his conduct is likely to aid endeavor.  




c).  Many jurisdictions include that one must have an 




intent to aid.  



V).  Cases from the book – the Extent of Participation Necessary.  

a).  United States v. Buttorff – case of the men who helped others be tax haters.


i).  Specific actions were pushed for and advocated.  


ii).  Additionally, the men provided the tax haters with 


a fraudulent form.  


iii).  You can have accomplice liability, though, simply


b/c they encouraged illegal behavior.  

b).  Wilcox v. Jeffery – case of the jazz player who went to England, without a work permit, and the newspaper writer who published an article about him.  



i). No requirement that “but for” the encouragement, the 


event would not have occurred.  


ii).  Contrast the case of the judge who stops a rescue wire from getting through to an intended victim, and the passive acquiescence of the mother to the killing of her daughter in law.  This last case is an anomaly, though.  



a). Brings up the issue as to whether the accomplice’s contribution has to have made a difference – the presiding authority says, “no.”  



b).  Encouragement can be de minimus.  

c).  Notes from the Notes. 


i).  The aid or encouragement must given purposefully.  

ii).  The accomplice cannot be convicted unless the principal committed the act.  

iii).  However, the accomplice may be held liable even if the principal is acquitted.    

iv). Model Penal Code: Give aid by soliciting, aiding, agreeing to aid or attempting to aid.  


v).  Distinctions Regarding the Phantom Principal. (MPC)



a). Attempts to aid Apparent Principal: attempt.  



b). Solicits Apparent Principal: solicitation. 



c). Agrees to Aid:  conspiracy.  



VI).  Cases from the Book – State of Mind Necessary.  




a).  Addresses the issue of the possibility of AIDING the apparent




principal.  




b).  State v. Gladstone – case of the guy who told the undercover 




cop where to go to get weed.  





1).  There has to be intent to assist the primary party. 





2).  The intent that the primary party commit the offense 





charged.  





3).  The assistance must be knowing assistance.  






i).  The parties must be working in tandem.  



VII).  Cases from the Book – Withdrawal of Aid.  

a).  Commonwealth v. Huber – case of the guy who pulled out on the bank robbery/provision of guns case.  Mere withdrawal, though, does not suffice.  





i).  Withdrawal. 






a). Must remove all aid and encouragement. 






b).  Or give police timely notice of crime. 






c).  Model Penal Code includes third prong, 






while the above two are the common law.  







i).  Otherwise make proper effort to prevent







commission of the offense.

XIII).  Conspiracy.  – An agreement between two or more persons to commit an unlawful act in an unlawful manner.  – Agreement is the actus reus; the intent to commit is the men’s rea.  

A).  Reaches back further in the planning stage than attempt by punishing mere agreement to commit a crime.  

i).  The agreement reduces the equivocal nature of the intent and renders it more likely that the contemplated crime ultimately will committed.



ii).  Upon commission, the attempt merges with the completed crime.    



iii).  Modern approach is to treat conspiracy as a separate offense.  



iv).  Specific intent crime.  

B).  Punishment is meted out since there is a perception that there is union in strength.  



i).  Crime is a prosecutor’s darling.  

C).  Model Penal Code:  Prohibits cumulative punishment, unless the conspiracy has criminal objectives that transcend any particular offenses that have been committed in pursuance of its goals – minority of jurisdictions have adopted this.



I).  States that a person can be charged with conspiracy if they agree with



another person  to effectuate a crime – attention is directed to each 



individual’s culpability by framing the definition in terms of the conduct



that suffices to establish the liability of any given actor.  Thus, the 



culpable party’s guilt would not be affected by the fact that the other 



party’s agreement was feigned.  He has conspired, within the meaning of 



the definition, in the belief that the other party was with him; his 



culpability is not decreased by the other’s secret intention.  He is not liable 



for the natural outcomes of your crimes – have to have men’s rea and 



culpability requirements of each crime.  




a).  Unilateral approach – conspiracy as an inchoate crime. 





i). Punishes individual’s attempt to commit a crime by 





forming an illegal combination.  





ii).  Conceptualizes conspiracy primarily as a form of 





attempt.  





iii).  Contrast with the common law, which treats 





conspiracy as a group crime, punishing the actual 





formation of the illegal combination.  


D).  Cases from the Book.  

I).  Williams v. United States – case of the liquor running in South Carolina, where the entire police force was in cahoots with the criminals (didn’t arrest them if they stopped them, etc.).  




a).  Does not merge with the target offense.  




b).  Is a separate crime.  




c).  The court will look at the “web of corruption” involved.  




d).  Look at the operative nexus of actions/facts taken.  




e).  There does not need to be a meeting of the minds.  This can




be inferred from substantial evidence.  




f).  The predominant view is that the underlying act must be 

criminal.  

g).  There must be at least two parties.  

II).  People v. Lauria – the Requisite Men’s Rea.  – case of the guy running the telephone line service, which was popular amongst call girls – court said, no, no conspiracy.  – these requirements tend to be rather stringent.  




a).  Ignorance or mistake of law is sometimes recognized as a




defense to conspiracy, especially when the offense is malum 




prohibitum, and the alleged conspirators’ motives are pure.  





i).  The confederation must be corrupt.  





ii).  Agreement must be entered into with evil purpose.  




b).  Have to show that there was some kind of agreement.  





i).  Cannot draw an inference of intent from a knowledge





of criminal use with less serious crimes, such as 





misdemeanors.  





ii).  However, this does not necessarily apply to more 





serious crimes.  




c).  Analysis for the intent of suppliers who knows of the criminal

use to which his supplies are put to participate in the criminal activity connected with the use of his supplies may be established by...  





i).  Need direct evidence that D intended to participate; or 





ii).  Through an inference that he intends to participate 





based on






a).  His special interest in the activity, or






b).  The aggravated nature of the crime itself.   




d).  The conspirator must intend both to enter into an agreement 




and to further the agreement’s unlawful objective.  





i).  You can’t hold a supplier liable for every action





taken by a customer – draws a line around conspiracy.  




e).  When the crime requires proof of a certain result, the purpose 




requirement applies to the result as element as well – cannot be 




convicted of conspiracy, unless the intent was to cause that result. 

III).  Yates v. United States – case of the guys dispensing information on how to overthrow the United States government.  – The Overt Act Requirement. 




a).  The court agreed that, even though nothing illegal was done




at the meetings, the agreement could satisfy an over act




requirement.  




b).  We have an overt act requirement to help distinguish from 




those who were just blowing off steam, and those who were




actually taking actions.  




c).  The act needs to be sufficiently unambiguous – give real clarity




to what the requirement is/action needed.  




d).  The overt act is the point of no return – at which point they 




may not withdraw – can include even Constitutionally protected 




activity.  






i).  Does not need to be an act beyond mere preparation.  


E).  The Scope of Conspiracy Liability.  



I).  Chain Conspiracies.  – The parties are linked in a linear fashion – each party in the link has a particular function – individuals must know that the others existed, and that they shared a community of interest – e.g. drug smuggling; distribution of contraband.  




A).  United States v. Bruno – Drug smuggling case – the parties wanted it to be read not as one big chain conspiracy, but rather as a series of small conspiracies – the court said no, that it was a chain, since everyone, at every point along the way, knew the destination of the narcotics.  





1).  Why do prosecutors want chain liability?  






a).  This way, they can grab a relatively minor 






player, threaten them with all the charges brought 






against all other players, and get them to squeal.  





2).  Why do defense attorneys want to avoid it?  






a).  Defense attorneys want the punishment only to 






be for the lesser offense (conspiracy to smuggle), 






not for the larger network offense.  

II).  Wheel Conspiracies – The parties are several subsidiaries connected to a main central party – the wheel is considered a single conspiracy so long as the spokes are all part of the same general agreement.  

A).  Kotteakos v. United States – central figure worked to obtain fraudulent housing loans – all were connected to the central figure, and not to each other.  





1).  The court held that this was not a single conspiracy, but 





held that each party was interested just in his or her own 





single loan.   They were considered unconnected, since 





they had their own goals.  


F).  Competing Doctrines.  

I).  Model Penal Code – Rejects the Pinkerton Doctrine – A co-conspirator is automatically liable for the charge of conspiracy.  A co-conspirator can only be punished for a crime committed by another conspirator if it can be shown that he or she acted as an accomplice for that specific crime.   THIS IS TO BE USED ON THE EXAM, UNLESS TOLD OTHERWISE.  

II).  Pinkerton Doctrine – The Pinkerton Doctrine holds that an individual is liable for any foreseeable crimes committed by conspirators in furtherance of the conspiracy as long as he or she was a member of the conspiracy at the time that the crimes were committed.  WARNING:  WE USE THE MODEL PENAL CODE APPROACH ON THE EXAM, UNLESS TOLD OTHERWISE.  SO, DOUBLE CHECK BEFORE YOU USE THIS ONE.  


G).  Withdrawal.  – this ends one’s liability for further crimes of the conspiracy.  



I).  To withdraw from a conspiracy, one must: 




a).  Notify all members of the conspiracy of one’s intention to




withdraw.  (both Pinkerton and the Model Penal Code). 




b).  OR by telling the police about the conspiracy, and his or her 




part in it.  





i).  Can withdraw by acting inconsistently, but this 





requires “affirmative action” – cessation of activity does





not count.  

H).  Renunciation – distinct from withdrawal, since renunciation allows one to not be charged with the crime of conspiracy.  Withdrawal means that you escape all of the crimes that occur in furtherance of the conspiracy, but not the charge of conspiracy.  Renunciation means that you also escape the charge of conspiracy.  



I).  To renunciate a conspiracy, you must…




a).  Thwart the conspiracy. 





i).  By telling the cops in time to stop the conspiracy, or…





ii). By dissuading the conspirators.  






1).  Failure is NOT an option.  




b).  Available only under the Model Penal Code.  

II).  People v. Sisselman – case of the guy who “conspired” with an undercover agent to break the legs of his girlfriend’s new boyfriend.  




a).  Jury instruction. 





i).  Voluntary and complete renunciation of the criminal 





enterprise. 





ii).  A substantial and successful effort to prevent the object





crime.  




b).  The affirmative defense – it must have been the sole and 




motivating inducement for the defendant to have abandoned any 




further effort and intention to commit such a crime.  





i).  Court holds that, since the defendant could never truly





renunciate, since the crime was never really going to occur, 





he should not be denied the ability to put forth a defense on 





renunciation.  

XIV).  Justification.  – The act is justified, b/c the law gives the actor the right to act a certain way, given certain situations (i.e. self defense, prevention of crime, law enforcement).  All actions, where the actor, acting within their rights, is doing the right thing, and has a privilege to act, under the circumstances.  


A).  Self Defense crimes are available only for crimes against the person. 

I).  Cannot use self-defense (i.e. actions short of deadly force) in defense  of things such as property.  

II).  Deadly force may be used only when it appears necessary to prevent 

immediate death or serious injury.  


B).  People v. Goetz – case of the “subway vigilante.”  



I).  The court applies an objective standard in this case.  




a).  What would a person reasonably believe would be necessary




in a case such as this?  



II).  The court says that there is enough here for the question to go to the 



jury, wherein the jury can examine whether or not, in light of the 



background/experiences/past history, if this was a reasonable belief.  




a).  So, were Goetz’s actions reasonable in the circumstances?  




b).  Were his actions disproportionate to the actions of the youths?  





i).  REMINDER:  The court arrived at this distinction by 





looking at the history/language/intent of the statute.




c).  Note also:  The degree of force used must have been 




reasonable to the threat presented.  

  WE USE THE REASONABLE PERSON STANDARD ON THE EXAM, UNLESS TOLD OTHERWISE.  


C).  Subjective v. Objective Standards of Self Defense. 



I).  Although most states agree with the Goetz case, wherein the fear must 




be both honest and reasonable, a minority of jurisdictions define self 



defense to require only an honest fear.  




a).  An honest fear requires only the subjective mental culpability 




of the defendant.  





i).  But does this misconstrue what we want re: social 





norms?  


D).  Model Penal Code .   WARNING:  WE USE THE REASONABLE APPROACH ON THE EXAM, UNLESS TOLD OTHERWISE.  SO, DOUBLE CHECK BEFORE YOU USE THIS ONE.  



I).  Subjective Definition:  Actor believes that such force is immediately 



necessary for the purpose of protecting himself against the use of unlawful



force on the present occasion.  




a).  Defendant who is reckless or negligent in having such belief or 




in acquiring or failing to acquire any knowledge that is material to 




the justifiability of his use of force has no defense in a prosecution




for which recklessness or negligence, as the case may be, suffices




to establish culpability.  (i.e. mistaken belief about need for self




defense).  

E).  State v. Norman – case of the asshole abuser who finally got what he fucking deserved, and then his wife was found guilty of killing him, and not in self defense.  Typical.  



I).  Defining the reasonable person.  

a).  Self-defense law allows that the physical attributes of the defendant and the victim – gender, size, age, strength, and physical condition, as well as the victim’s prior violent acts and reputation are reasonable considerations when contemplating whether a reasonable person in defendant’s situation would have thought that the victim posed a threat.  



II).  The court said, in this case, that this qualifies as a case of self-help, 



and, since the threat was not imminent, deadly force was not an 



appropriate response to the situation.  




a).  In the face of an immediate attack, where one has no way out, 




no way of alerting the authorities, one may use deadly force.  





i).  Imminence, however, is crucial.  




b).  Juries can consider the surrounding circumstances, of course, 




but in the end, would a reasonable person (and not a reasonable 




battered woman) take this action?  That is the question.   



III).  Imminence Requirement.  




a).  Means “Ready to Take Place.”  




b).  Not entitled to self defense if you are the initial aggressor.  

F).  People v. Tomlins – case of dad shooting his kid, and the court wrestled with the duty to retreat.  



I).  There is no duty to retreat in your own dwelling.  



II).  This does not apply, however, if the victim is cohabitant.  



III).  Retreat Rule in General. 




a).  Defendants must retreat before resorting to self defense




only if:  





i).  they are using deadly force and, 





ii).  they know they can retreat with complete safety





(i.e. can retreat without incurring nonserious bodily injury). 




b).  Model Penal Code imposes a retreat requirement, but the 




majority view allows for one to stand one’s ground, and kill an 




assailant without taking advantage of a ready escape route.  



GO WITH THE REASONABLE PERSON VIEW.  



IV).  The Model Penal Code says with the 3rd Self Defense, you have to 



reasonably believe that you are helping a third party.  


G).  Withdrawal.  

I).  You cannot use deadly force against an individual who has successfully withdrawn from the attack.  

a).  Additionally, if you are pursuing action against someone who has withdrawn from an attack, not only will you not be able to claim self defense, but you may find yourself liable for any results of the attack that you have launched.  


H).  Defense of Home and Property. 



I).  Bishop v. State – case of the mantraps.  




a). Cannot use deadly force to protect property.  




b).  Model Penal Code:  May use nondeadly force to protect 




property if one believes that it is immediately necessary to protect




one’s home or property so long as: 





i).  One first asks the other person to stop interfering with 





the property in cases where it is reasonable to do so, and





ii).  One does not use force that he or she knows will 





expose a trespassor to “substantial danger of serious bodily





harm.”  (i.e. gentle laying of hands doctrine).  




c).  Spring guns are disfavored.  





i).  You aren’t there, so you can’t determine what is





unfolding. 





ii).  Spring guns cannot ascertain the difference between 





innocent intruders and felonious intruders.  


I).  Law Enforcement.  



I).  Tennessee v. Garner – case of the cop shooting the kid in the back.  




a).  Addresses the use of deadly force against an apparently 




unarmed suspect felon.  




b).  Deadly force is a seizure subject to the reasonableness 




requirement of the First Amendment.  





i).  Balance the nature and quality of the intrusion





on the individual’s Fourth Amendment interests…





ii).  Against the importance of the governmental 





interests alleged to justify the intrusion.  






a).  Notwithstanding probable cause to seize a 






suspect, an officer may not always do so by killing






the suspect.  






b).  Suspect has a fundamental interest in his own 






life.  




c).  Cannot kill nonviolent suspects.  




d).  Where an officer has probable cause to believe that the suspect 




poses a threat of serious physical harm, either to the officer or to 




others, it is not constitutionally unreasonable to prevent escape by 




using deadly force.  


J).  Necessity.  

I).  Conduct which would otherwise be an offense is justifiable by reason of necessity if the accused was without blame in occasioning or developing the situation and reasonably believed such conduct was necessary to avoid a public or private injury greater than the injury which might reasonably result from his conduct.  

II).  State v. Reese – case of the man threatened with rape in jail, escaped, but then was found guilty, since he did not immediately turn himself in (instead, waited 24 hours).  



III).  Exception for intentional homicide – a few states say no – 



great example of this exists in Dudley & Stephens (cannibals at sea).  

IV).  Model Penal Code Approach:  Recognizes a necessity defense whenever the defendant honestly believes that committing a crime is necessary to avoid a greater evil.  




a).  Unavailable to a defendant charged with a crime requiring a 




men’s rea of only recklessness or negligence, if the defendant was 




reckless or negligent in bringing about the situation requiring a 




choice of evils or in appraising the necessity of his conduct.  




b).  Also denies a defense if the issue of competing values has 




been foreclosed by the legislature. 




c).  Does not preclude this as a murder defense, but states that 




each life is to be assessed equally.  



V).  People v. Kabat – case of anti-nukes activists destroying weapons.  




a).  A vital element of the necessity defense is that there must be a 




lack of a reasonable alternative to violating the law.  




b).  The harm to be avoided must be so imminent that, absent the 




defendant’s acts, the harm is certain to occur.  




c).  NOTE: The Model Penal Code does not include imminence, 




but the majority of jurisdictions do require imminence.  




d).  This case advocates the existence of legal alternatives.  

XV).  Excuse.  – The act itself is not justified, but, rather, is excused, given the defendant’s state of mind.  For instance, insanity, duress – the act is not justified, but we are excusing the defendant, given actions beyond the defendant’s control.  


A).  Duress.  



I).  Duress is where there is a threat of bodily harm or injury present, 



usually to the defendant him/herself.  




a).  Most courts require that the threat be immediate to constitute




duress.  




b).  Have to weigh concerns of individual fairness against 




utilitarian concerns.  




c).  The defendant must be substantially free from guilt.  




d).  These cases usually aren’t prosecuted, since they are so clearly




unwinnable.  




e).  Would a person of reasonable resolve submit?  -- Modern 




view.  



II).  State v. Scott – case of the guy who was a member of the gang, and 



gang did awful things to another man.  Scott claimed that he was acting



under duress.  The court didn’t buy it, though, since the court said that 



there were a number of times during which Scott could have escaped.  




a).   The threat must be imminent.  




b).   The defendant must be unable to escape.  




c).  The important thing to remember is that this is still




a voluntary act, wherein the individual is choosing to break 




the law, rather than suffer an injury.  




d).  The defense is limited to cases where a defendant was 




threatened with death or serious bodily harm.  





i).  Most jurisdictions do not recognize a duress defense





when the defendant is responsible for bringing about the 





harm to themselves.  




e).  Many states preclude a duress defense in cases of intentional




homicide.  


B).  Entrapment. – The purpose is to limit the role taken by the government in 


snaring criminals and potentially manufacturing crimes.  



I).   United States v. Russell – case of the guy who was supplied with tools



to make meth.  The court held that it was important to look to the intent or 



predisposition of the defendant to commit the crime.  




a).  The concern is that the courts do not want the government to 




plant in the minds of potentially innocent individuals the 




propensity for criminal purpose.  



II).  The Subjective and Objective Approaches to Entrapment.  




a).  Objective Approach – the Model Penal Code embraces 




this – looks to whether the agent induces or encourages another




person to engage in conduct constituting an offense by either:





i).  Making knowingly false representations designed to 





induce the belief that such conduct was not prohibited; or 





ii).  Employing methods of persuasion or inducement that 





create a substantial risk that such an offense will be 





committed by persons other than those who are ready to 





commit it.   





iii).  You look at the inducement, and you consider the 





actions/activities of the government agent.  




b).  Subjective Approach – This is where you look at the 




defendant’s criminal record, and figure out if the individual is 




predisposed to the crime or not.  USE THIS ON THE EXAM.  





i).  Defense must show, by a preponderance of the evidence





that the government agent induced the individual to commit





the crime.  





ii).  The burden then shifts to the prosecution to show, 





beyond a reasonable doubt, that the defendant was 





predisposed to the crime.  





iii).  Applying the subjective approach.  






a).  The character and reputation of the defendant. 






b).  Whether the government made the initial 






suggestion of the criminal activity.  






c).  Whether the defendant engaged in the activity 






for profit.  






d).  Whether the defendant showed any reluctance. 






e).  The nature of the government’s inducement.  





iv).  Courts have also looked at: 






a).  The defendant has prior convictions for similar







crimes; 






b).  The defendant has a reputation for committing 






similar crimes.  






c).  Police have a reasonable suspicion the 






defendant was engaged in similar crimes; or 






d).  The defendant showed ready acquiescence to 






commit the crime suggested by police.  




c).  Hybrid approach – have to meet both tests – the defendants 




must have actually been induced to commit the crime by 




governmental tactics that created a substantial risk of inducing a 




law abiding person to commit the crime.  

III).  Jacobson v. United States – case of the guy who was bombarded with kiddie porn by the government.  The court held that this was a case of entrapment, since the only time that he willfully took the materials was when the materials were considered legal.  

a).  The timing of the predisposition – The predisposition must be prior to any contact by the government agents, and the focus must be on the intent to break the law.  


C).  Insanity Defense.  



I).  M’Naghten Right-Wrong Test.  – “at the time of committing the act, 



the party accused was laboring under such a defect of reason, from disease



of the mind, as not to know the nature and quality of the act he was doing, 



or if he did know it, that he did not know what he was doing was wrong.”  




a).   Does this mean that you know that it is illegal or immoral?  



II).  Insanity or mental defect is important at three times in the criminal 



justice process.  




a).  At the time of the trial – so lacking in mental capacity as to 




they cannot participate in their own defense. 




b).  At the time of execution in a capital case.  




c).  Insanity at the time of the crime.   



III).  Irresistible Impulse Test.  (Volitional)




a).  This is a sudden urge that you cannot control. 





i).  Predates M’Naghton.   





ii).  If in the duress of the disease, so far removed, then they 





may not legally be held responsible.   





iii).  The impulse must be so related to the behavior to be 





causative.  





iv).  The argument is that the disease of the mind prevents 





you from controlling your behavior.  




b).  United States v. Freeman – case of the guy who, when there 




was a cop at the elbow, was able to resist the impulse to engage in 





illegal behavior.  




c).  United States v. Lyons – case of the drug addict who tried to




mount an insanity defense in response to his criminal charges.  The 




court recognized that the cognitive and volitional prongs of the 




irresistible impulse test are largely the same.  




d).  Important to recognize that this does not require that the 




impulse need not be some kind of immediate, “act now or else!” 




kind of impulse.   



IV).  The Durham Test.  




a).  District of Columbia standard – “an accused is not criminally 




responsible if his unlawful act was the product of mental disease 




or mental defect.”  





i).  A disease is a condition which is capable of improving





or deteriorating and a defect as a condition which lacks 





these capabilities.  





ii).  There is a lot of ambiguity as to what a mental disease 





or defect is.  



V).  The Model Penal Code.  




a).  A person is not responsible for criminal conduct if at the time




of such conduct as a result of mental disease or defect, he lacks 




substantial capacity either to appreciate the criminality




(wrongfulness) of his conduct or to conform his conduct to the 




requirements of the law.  




b).  As used in this Article, the terms “mental disease or defect” do 




not include an abnormality manifested only by repeated criminal or 




otherwise anti-social behavior.  





i).  Mental disease or defect does not allow one to 





understand/appreciate the action.  



VI).  The Effects of an Insanity Acquittal.  




a).  Jones v. United States – case of the guy who was found not 




guilty by reason of insanity, and was shipped off to a mental home




where he served time that would have been longer than what 




would have been his jail sentence.  





i).  The court held that this is the goal of being found not





guilty by reason of insanity  -- the whole point is to make 





better.  

XX).  DEATH PENALTY OUTLINE.  


I).  Notes on the Book Notes.  



a).  38 States and the federal government do an imposition of the death 



penalty.  



b).  The United States is the only western democratic state to permit the 



death penalty.  



c).  History of the Death Penalty. 




i).  It used to be that judges and juries were very reluctant to 




impose the death penalty.  



d).  Under the 8th Amendment of the Constitution, you cannot have a 



standardless application of the death penalty.  – according to Furman.  




i).  Abolished the death penalty in most of the U.S.  




ii).  States began to alter what they were looking for, and drafted




new death penalty statutes.  



e).  The Supreme Court has struck down mandatory application of the 



death penalty.  



f).  Thus, most death penalty statutes provide for guided discretion, with 



the enumeration of aggravating circumstances.  




i).  Provide for the reduction of arbitrary sentencing by giving 




the jury guidance regarding factors about the crime and the 




defendant that the State, representing society, deems important




to a sentencing decision.  




ii).  Several factors to consider as the rejection of arbitrary death




penalty claims. 





a).  The unfettered authority by the prosecution as to 





whether to bring the charges.   





b).  The possibility of agreeing to/negotiating a plea 





bargain.  





c).  The possibility for the jury to vote for the lesser charge





than the death penalty carrying charge.  





d).  The possibility that the governor and the parole board 





could commute the sentence.  



g).  The constitutionality of executing murder defendants who did not 



intentionally kill.  




i).  The Eighth Amendment prohibits such a punishment.  




ii).  However, the 8th Amendment does not prohibit in a case 




where the defendant demonstrably intended to kill.  



h).  Methods of Execution – Constitutional challenges to methods of 



execution usually fail.  




i).  The most common is lethal injection.  



i).  The constitutionality of executing a criminal for a crime other than



murder.  




i).  The Supreme Court has held that this violates the 8th



Amendment.  




ii).  The court overturned the death penalty in a case that 




required the death penalty for rape.  





a).  This is distinguished in LA, by the fact that someone 





who rapes a child under the age of twelve can be put to 





death.  



j).  McKlesky v. Kemp – case of the guy who tried to use statistics to get



out of the death penalty.  




i).  Claims were based on the 8th and 14th Amendments.  




ii).  The court refused to draw an inference of racial bias from the 




figures.  





a).  If you want to prove bias, you have to find evidence





that the specific D.A.’s office has the bias.  





b).  Do you make permissive inferences in certain cases?  






i).  Would you ever want to make the D.A.’s office






show that they weren’t biased?   






ii).  Isn’t it hard to draw inferences of bigotry?  






Don’t you need statistics?  





c).  Look at the potential fallout from this case – would it 





have encouraged prosecutors to go after black-on-black 





crimes more?   



k).  Lockett v. OH – case of the 21 year old girl who drove a getaway car, 



and, while doing so, a man died.  




i).  The Supreme Court held that mitigating factors must be 




examined in determining whether someone gets the death penalty.  

List of Specific Intent Crimes. 

1. Solicitation

2. Conspiracy

3. Attempt

4. Assault

5. First Degree Murder

6. Larceny

7. Embezzlement

8. False Pretenses

9. Robbery

10. Burglary

11. Forgery 

