CRIMINAL LAW FINAL
COMMON LAW ATTACK SHEET

I. THINGS TO REMEMBER:


A. Theories of Punishment:
a. Retributivism (just desert, moral blameworthiness, person deserves to be punished)
b. Utilitarianism (greatest good for the greatest number of people)

B. Proportionality:


a. Punishment must be proportional to the crime/harm caused

b. Ewing v. CA (3 Strikes Rule, golf clubs)


C. Statutory Interpretation:


a. Legality




(i) Judicial lawmaking prohibited



b. Void for Vagueness




(i) Overbreadth: Statute covers too many things – proscribes legal conduct
(ii) Vagueness: Statute does not give notice of proscribed conduct or give judge guide on how to apply the law.
(iii) In re Banks (peeping tom)


c. Lenity and Strict Construction



(i) Lenity: If unable to determine meaning, construed against Government

(ii) Strict Construction: If 2 ways to look at statute, Constitutional interpretation prevails



d. Factors courts look at when interpreting:
(i) When interpreting a statute, court looks at legislative intent, dictionary meaning of word in question, whether interpretation follows precedent, lenity, purpose of statute

(ii) US v. Foster (carry in firearm statute)



e. Individuals must have NOTICE of what the law is




(i) No ex post facto laws – cannot apply laws retroactively




(ii) New judicial constructions of statutes cannot be applied retroactively




(iii) Keeler v. Superior Court (fetus in murder statute)

II. ACTUS REUS:


A. Definition:


a. Physical/external part of the crime – thoughts are not enough



b. Conduct that results in proscribed harm


B. Acts:


a. Voluntary volitional movements

b. Omissions when you have a duty (statutory, status-based, contractual, created risk, voluntarily assumed care and prevented others from rendering aid)
c. Possession when one knowingly receives or is aware of control with enough time to terminate possession


C. NOT acts:


a. Involuntary acts (reflex, convulsion, acts during unconsciousness/sleep/hypnosis)




(i) Also if someone else moves you





(a) Martin v. State (drunk carried into public)

(ii) If unconsciousness if voluntarily induced, many jurisdictions will hold people liable for their acts.


(b) State v. Utter 


b. Omissions without a duty




(i) Moral duty is not enough – only legal duty

c. Possession when one does not know they are in possession or do not have enough time to terminate


D. Two types of crimes:


a. Result (murder)



b. Conduct (DUI)

III. MENS REA:


A. 2 Definitions:


a. Culpability: Guilty mind – moral blameworthiness



b. Elemental Approach: Has the specific mental state set out in the statute (not just guilty mind)



c. Intent required in mens rea is intent to cause social harm


B. General v. Specific Intent:


a. General
(i) Model 1: If law does not have mental state set out, just morally blameworthy state of mind required (any of the four mental states)

(ii) Model 2: Lower mental state, such as recklessness or negligence (took a wild risk or was not careful)

(iii) Model 3: Only mens rea is one needed for general offense – no additional intent requirement



b. Specific



(i) Model 1: Mental state set out in statute

(ii) Model 2: Higher culpability mental state like purpose or knowledge (purposely do it or do it knowing that result is highly likely to occur)

(iii) Model 3: There is mental element required over and above mental state requirement for general offense (need to prove two mens reas)


(a) Ex: Intention to commit future act (possession with intent to sell)


(b) Ex: Special motive or purpose (assault with intent to kill)

(c) Ex: Awareness of attendant circumstances (sale of obscene literature with knowledge of age)


C. Common law intent:
a. Includes both purpose and knowledge

D. Willful Blindness:
a. Doctrine allowing establishment of “knowledge” element as to a fact, even though there is no proof of positive knowledge of that fact (controversial doctrine embraced by some jurisdictions)

b. JD’s embrace different forms (MPC: person is aware of high probability of existence)

c. Some JD’s say deliberate ignorance and positive knowledge are equally culpable


E. Strict Liability:


a. No mens rea requirement – just actus reus – no moral blameworthiness required 



b. Applies to




(i) Statutory Rape




(ii) Public Welfare Offenses



c. Knowledge of attendant circumstances is immaterial

d. Presumption that mens rea is required: 

(i) Just because statute is silent on mens rea does not mean statute is strict liability – need to have some indication that Congress intended for there to be no mens rea



(a) Look at severity of penalty (penalties for strict liability not severe)


F. Mistake of Fact:


a. General Intent Crimes



(i) Reasonable mistake of fact is a defense




(ii) Exceptions




(a) Legal wrong doctrine





(b) Moral wrong doctrine



b. Specific Intent Crimes
(i) Both reasonable and unreasonably mistakes of fact constitute a defense, however, mistake must negate the specific mental element – otherwise, mistake must be reasonable.



c. Strict Liability



(i) Mistake of fact is never a defense


G. Mistake of Law:


a. General Rule: Ignorance of the law is NOT an excuse



b. Exceptions:




(i) Mistake negating mens rea




(a) Same law mistake is not a defense

(b) Different law mistake is a defense (cannot be guilty of burglary if one breaks and enters but does not know acts committing therein constitute a felony)

(i) Can still be charged with breaking and entering and could still be charged with the felony committed therein – just not burglary



(ii) Reasonable Reliance





(a) Reasonably rely on statements by an official




(iii) Fair Notice

(a) When statute prohibits passive conduct, mistake of law is a defense if person had no knowledge or reason to know of the duty

IV. CAUSATION


A. Must prove 2 kinds of causation



1. “But for” Causation (Cause in Fact)




a. But for test: Prohibited result would not have occurred but for actor’s conduct

b. Substantial Factor test: Two or more independent actors commit separate acts, each of which is sufficient to bring about prohibited result

(i) Acceleration of result is sufficient for causation


(ii) Aggravation and contribution are not sufficient


(iii) Oxendine v. State


2. Proximate Causation (Legal Cause)




a. Generally arises when intervening force exists





(i) Act of God





(ii) Act of independent third party





(iii) Act or omission by victim that assists in bringing about harm

b. Analysis: If the intervening force is foreseeable and it would not be against public policy/fairness, proximate cause is established.

c. For an intervening force to break the chain of causation, it must be set in motion after D’s act, be unforeseen by D at time of his act, be the sole major cause of the result and be independent of D’s original act.

d. Kibbe v. Henderson
V. HOMICIDE


A. Types of Homicide:
1. First Degree



(i) Premeditated and deliberate





(a) Definitions depend on jurisdiction






a. Shrader (twinkling of an eye)






b. Guthrie (some period of consideration, twinkling not enough)

c. Morin (time of consideration must be enough for person to take a second look/think twice about what he is doing)





(b) Circumstantial evidence that points to premeditation/deliberation:

a. Provocation by victim, conduct and statements by D, threats made by D, previous ill-will or difficulty between parties, brutal manner of killing, nature / # of wounds, dealing of lethal blows after D is helpless.




(ii) Includes murder in the course of or attempt of a serious felony


2. Second Degree



(i) Malice aforethought




(a) Knowledgeable and purposeful killing





(b) Intent to cause grievous bodily harm

(c) Unintentional killing with depraved mind/abandoned heart/extreme recklessness






(i) Conscious disregard of substantial/unjustifiable risk





(d) Intent to commit some felonies


3. Voluntary Manslaughter



(i) Intentional heat of passion killing




(a) Adequate provocation

a. Note: Victim must be one that provokes D and D cannot be mistaken about what it is that provoked him.





(b) Words alone not enough





(c) Must be done in sudden heat of passion with no time to cool or reflect





(d) Causal connection between provocation, passion and act causing death



4. Involuntary Manslaughter (Unintentional killing)




(i) Criminal negligence (high and unreasonable risk of death)

(ii) Regular recklessness
(iii) Commission of killing during a misdemeanor


B. Felony-Murder Rule
a. Death caused during the commission of any felony constitutes murder
b. Does not require intent to kill (cannot have attempted/solicited/conspired felony murder)

c. Limitations:

1. Inherently dangerous felony

(a) Felony murder rule applies only to felonies that are inherently dangerous to human life – cannot be a traffic violation for example (People v. Howard)




2. Merger Doctrine

(a) PROHIBITS use of felony murder rule for felonies that are an integral part of the homicide (i.e. when felony’s main purpose is to harm – like assault)
(i) However, merger doctrine does not apply if D does not have intent to harm (ex: has independent purpose to scare – People v. Robertson)
(b) Reason: No deterrence (which is goal of felony murder rule)




3. Killings in perpetration or furtherance of felony

(a) Most courts hold that felony-murder rule still applies after felony is completed if the killing occurs during escape if it is part of one continuous transaction.

(b) In most jds, felony-murder rule does NOT apply if killing results from lawful acts by a third-party (non-felon/police officer) (Agency Approach)


(i) State v. Sophophone
(ii) Minority Rule: Proximate Causation Approach – felon may be responsible for killing committed by non-felon if felon set in motion the acts which resulted in victim’s death.




C. Capital Punishment:
a. If state statutes enumerate aggravating and mitigating factors, there is no arbitrary doling out of the death penalty. The jury, therefore, has limited discretion in handing out this punishment and it is not cruel and unusual (Gregg v. Georgia)
VI. RAPE


A. Definition:


a. Carnal knowledge of a woman forcibly and against her will


B. Mens Rea:
a. General intent crime (only need to prove moral blameworthiness – knowledge, purpose, reckless or negligence will suffice)

b. Mistake as to consent: Majority rule is that a reasonable mistake as to consent may negate mens rea required for rape.

C. Actus Reus:


1. Intercourse


2. Force



a. Physical or threats of bodily injury




b. Non-physical:

(i) Fraud in the factum: Consent is not valid if D deceives victim and she does not know she is having sexual intercourse (People v. Minkowski)

(ii) Fraud in the inducement: Consent is still valid if deception leads victim to have sex with the wrong person, to save their life, etc.  Know they are having intercourse but deception relates to collateral matter (Boro).



3. Non-consent/Against the Will



a. Consent





(i) If victim consents, there is no rape – rape not against her will

(ii) Consent to prior acts of intercourse is not sufficient – need consent for instant act

(iii) Consent may be withdrawn at any time for any reason prior to penetration – however, majority rule is that if consent is withdrawn after penetration, there is no rape (People v. John Z.)




(iv) Consent induced by violence is not legal consent (State v. Alston)
b. Resistance requirement

(i) Modern rule is that reasonable resistance is required (not fight to the death resistance as required in the past)




c. Forcible compulsion

(i) Some jds look at totality of the circumstances to determine whether there was forcible compulsion that would prevent resistance by a reasonable person

(ii) Look at difference in age, size, mental capacity, coercive nature of setting/atmosphere, duress, positions of authority

(iii) Verbal resistance is relevant in determining forcible compulsion if combined with threats of force, force or mental coercion.

VII. DEFENSES


1. Failure of Proof:


a. Not all elements of the crime are proven (most common defense)



b. Example:




(i) Diminished Capacity:
(a) Deals with mental abnormalities which would not be sufficient for legal insanity but D argues he should be acquitted or held less responsible.

(b) Two variants:


(1) Mens rea (Majority)

(A) Diminished capacity negates mens rea element of crime so gov’t cannot prove all elements and he should be acquitted

(B) However, if there is a lesser included offense and D has required mens rea for that offense, may be guilty of that offense instead)






(2) Partial Responsibility (Minority)

(A) All elements of crimes are established but D claims he is less culpable and should not be as severely punished

2. Offense Modification:



a. All elements of crime are proven, but background rules and understanding exonerate actor




(i) Actor did not cause harm sought to be prevented by statute defining offense


3. Public Policy Defenses:
a. Despite culpability of actor and proof that he committed crime, public policy goes against prosecution (all elements of crime are proven)

b. Examples:


(i) Statute of limitations


(ii) Diplomatic immunity


(iii) Incompetency Rules


4. Justifications:



a. Social harm is negated (even though all elements of crime are established)

(i) Social harm is outweighed by need to advance important social goal or to avoid a greater harm



b. Examples:




(i) Self-defense:




(a) Elements:






(1) Threat must be actual or apparent, unlawful and immediate

(2) D must have believed he was in imminent danger of serious bodily harm or death

(3) Belief must be objectively reasonable

(A) Note: Some jds (and MPC) only have subjective determination  while others use objective determination

(B) Bernie Goetz: Used objective standard
(4) Response must have been necessary to save himself from harm

(A) Provoker/aggressor cannot use self-defense unless he clearly communicated intent to withdraw and began to do so

(5) Force used must be proportional (deadly force only to save yourself from death or serious bodily harm)





(b) Modern Rule of Retreat:






(1) No duty to retreat – one may stand his ground

(c) In cases of battered woman syndrome, jurisdictions differ as to whether BWS may be admitted as evidence for self-defense.



(ii) Necessity:
(a) D claiming they had to choose between two evils and chose one with least amount of social harm.

(b) Elements:






(1) D confronted with significant evil






(2) D has no adequate alternative






(3) Harm caused not disproportionate to harm avoided





(c) Under common law, necessity not a defense for taking another’s life 





(d) Coercion must have its source in physical forces of nature

(e) Negates actus reus – defendant’s free will properly exercised to achieve the greater good (D acted in interest of general welfare)



(iii) Defense of Others:
(a) One can use deadly force to defend another when third party being protected would have had the right to use deadly force in self-defense



(iv) Defense of Property:
(a) One may not use deadly force to defend or protect personal property, not may one threaten deadly force



(v) Defense of Habitation:
(a) Some jds allow persons to use deadly force to repel home invasions or to prevent an uninvited intrusion into a home if there are reasonable and factual grounds to believe that unless one used deadly force, a felony would be committed inside.

(b) Some statutes only permit deadly force to defend a home if the intruder represents an apparent threat to the personal safety of an occupant.



(vi) Crime Prevention:
(a) Some jds allow a police officer or private party to use deadly force, if necessary, to prevent the commission of any felony against the defendants or a third party.  Most states limit this defense to forcible or atrocious felonies.
(b) Once the felony has been committed, the defense no longer applies (however, there is a related law enforcement defense that allows the use of force to effectuate an arrest or prevent the escape of an arrestee).

5. Excuse:



a. Moral blameworthiness is negated (even though all elements of crime are established)




(i) Actor excused due to lack of responsibility 



b. Examples:




(i) Duress:
(a) One argues he should not be blamed for harmful actions because he was forced to commit the offense and it was against his free will.

(b) Elements:

(1) Another person unlawfully threatened imminent death or grievous bodily harm upon D or a close family member

(2) D could not have been at fault for exposing himself to threat

(3) Not a defense to murder or any other intentional killing

(4) Coercive agent must be human being (not natural like necessity)

(5) No reasonable opportunity to escape threatened harm existed



(ii) Insanity:




(a) Insanity negates moral blameworthiness





(b) Possible verdicts:






(1) Not guilty by reason of insanity (usually followed by commitment)






(2) Guilty but mentally ill (helps guide sentencing)





(c) Tests for Insanity:

(1) M’Naghten Rule: Because of mental impairment, D did not know the nature and quality of his act or that his conduct was wrong (cognitive).

(2) Irresistible Impulse: Crime caused by insane impulse that overcame defendant’s will.

(3) Durham “Product” Test: Crime was a product of D’s impairment

(4) MPC Test: As a result of mental disease/defect, D lacked substantial capacity either to appreciate the wrongfulness of his conduct (cognitive) OR conform his conduct to the requirements of the law (volitional).



(iii) Intoxication:




(a) Voluntary:
(i) Generally not a defense but some jds allow it if negates mens rea or actus reus.





(b) Involuntary:





(i) Generally is an affirmative defense






(ii) 4 kinds:







(1) Coerced







(2) Pathological

a. Person does not know their special susceptibility to intoxicants







(3) By innocent mistake







(4) Unexpected (ingestion of medically prescribed drug)



(iv) Alcoholism and Addiction:




(a) One cannot be punished for status of being an addict (Robinson v. CA)





(b) Alcoholism is generally not a defense

(c) Settled Insanity: Some jds allow this defense – where mental infirmity is brought on by long term and excessive use of alcohol or drugs.



(v) Infancy:
(a) Because children do not know the difference between rights and wrong (lack moral responsibility or capacity), children <14 may use infancy defense.

(1) Infancy defense only contains cognitive element – whether child knew difference between right or wrong at time of offense 
(b) Criminal Capacity of Children:


(1) Under 7: presumed to be without criminal capacity


(2) 14+: Fully responsible


(3) 7-14: Rebuttable presumption of criminal capacity




(vi) Rotten Social Background:




(a) Some argue that RSB can create impaired behavioral control

(b) Bazelon: Believes those who commit crimes because of social deprivation should be acquitted because they do not deserve to be condemned and society lacks standing to judge the actor.

(c) Some believe that it is inappropriate to blame a D for criminal behavior caused by extrinsic factors beyond his control

(d) US v. Alexander



(vii) Cultural Defenses:
(a) Sometimes cultural beliefs may be taken into account and prevent criminal liability (State v. Kargar)
(b) Some states have de minimis statutes allowing a court to dismiss a case if:

(1) The conduct was within a custom that was not inconsistent with the purpose of the law

(2) It did not cause the type of harm that the law sought to prevent
(3) The legislature could not reasonably be regarded as foreseeing this type of act when they defined the crime.
VIII. INCHOATE OFFENSES:


1. Attempt:
A. Mens rea: Dual intent offense

a. Intent to perform the actus reus or perpetration 
(i) Ex: intent to pull the trigger

b. Specific Intent to commit the target offense 

(i) Ex: intent to kill

c. Attempted murder: must have the intent to kill

(i) See People v. Gentry (man lighting girlfriend on fire)
(ii) Therefore, you cannot have an attempted unintentional killing like
attempted depraved heart murder or attempted felony-murder (Bruce v. State)
(iii) Attempted statutory rape: because mistake of age is immaterial in
proving statutory rape, it is also immaterial when proving attempted
statutory rape (Simmons v. State)

B. Actus reus: Mere preparation is not enough – must have perpetration.

a. To distinguish between mere preparation and attempt use these tests:

(i) Physical proximity: How physically close D is to accomplishing offense
(ii) Dangerous proximity: How close D is to success (nearness of danger and greatness of harm)
(iii) Indispensable element test
(iv) Probable desistance test
(v) Abnormal step approach
(vi) Res ipsa loquitor/ unequivocality approach: when actor's conduct is
no longer equivocal or uncertain

C. Punishment: 

a. Attempts can be punished at the same grade as the target offense. But 
usually it is punished with half the jail time as the underlying offense.
D. Defenses:

a. Factual impossibility

(i) Defendant set out to do something or cause a particular result that
would have constituted a crime, but because of factors of which he was
unaware, there is NO CHANCE he will succeed in committing offense:
(ii) This is NOT a defense: D still is morally blameworthy and has intent

b. Pure legal impossibility

(i) D mistakenly believes his actions constitute a crime, but they do not
(ii) This IS a defense to attempt.

c. Hybrid impossibility

(i) Defendant sets out to do something or cause result believing that
it would constitute a crime. However, because the defendant
misunderstands the surrounding circumstances, his conduct, if
completed, would not actually constitute a crime. But if the
circumstances WERE as he believed them to be, his intended conduct
WOULD have constituted a crime.
(ii) This defense is usually seen when there is a factual mistake, but
mistake is primarily related to the legal status of the attendant
circumstances.
(iii)This is basically the same thing as factual impossibility. Therefore, it is NOT a defense.

E. Abandonment: IS NOT A DEFENSE
F. Two types of attempt:

a. Incomplete: Actor does some acts but is stopped or prevented from completing offense (for example, by police intervention)

b. Complete: Actor does every act planned but is unsuccessful in producing intended result (for example, shooting and missing victim)


2. Solicitation:


A. The asking, enticing, or counseling of another to commit a crime

a. Solicitor: Mastermind, manipulates others to commit crimes for him to hide himself from liability



B. Mens Rea: Specific intent crime




a. D must solicit other person with specific intent that he commit the crime



C. Actus Reus:



a. Complete upon the asking – no additional act required

b. Uncommunicated ask is NOT solicitation – must be actually communicated to the other person – however, in some instances, may be deemed attempted solicitation. 



D. Merges into completed crime (cannot be guilty of both solicitation and the offense)



E. Withdrawal is not a defense


3. Conspiracy:


A. Mutual express or implied agreement to commit a criminal act between 2 or more people



B. Mens Rea: Dual intent




a. Intent to agree




b. Intent to commit offense which is target of the conspiracy



C. Actus Reus:



a. Complete upon the formation of the agreement




b. Some jds also require an overt act, but can be very slight and is easy to satisfy



D. Pinkerton Rule:

a. An actor is liable for crime of his co-conspirators when it is in furtherance of the conspiracy and is a foreseeable consequence of the conspiracy.



E. Bilateral Approach:

a. Common law requires that two or more people must actually agree to commit crime to be a conspiracy (People v. Foster)
b. Contrasts with unilateral approach (followed by MPC) which only requires that one person actually agree with another to commit a crime.



F. Conspiracy of Suppliers:




a. To be guilty of conspiracy, supplier must:





(1) Have knowledge of illegal use of their goods or services AND





(2) Have intent to further that illegal use




b. Can be proven through direct and circumstantial evidence

(1) Look at supplier’s special interest in activity and aggravated nature of crime


(i) Supplier’s stake


(ii) No possible legal use for goods


(iii) Quantity of goods grossly disproportionate to legitimate demand



G. Types of Conspiracy:




a. Wheel Conspiracy: Hub and spoke





(1) Each spoke has separate agreement/conspiracy with the hub





(2) No communication between different spokes

(3) One spoke not dependent upon the other’s success (may not even have the same interests)

(4) Under this conspiracy, more likely that one spoke will not be held liable for crimes committed by other spokes because they are not co-conspirators


(i) Kilgore v. State



b. Chain Conspiracy: Links on a chain





(1) Often seen in drug trade

(2) Even if members of conspiracy do not communicate with one another, they are treated as co-conspirators.

(3) Success of one conspiracy is dependent on success of another

(4) Nature of conspiracy is ongoing

(5) Community interest in outcome

(6) Because in these types of conspiracies, it is reasonably foreseeable that other conspirators exist, each conspirator is guilty of the crimes of the others as long as they are committed in furtherance of the conspiracy


(i) Co-conspirators do not need to expressly know each other



H. Merger:




a. Conspiracy DOES NOT MERGE with substantive offenses




b. Exception: Wharton’s Rule

(i) If crime itself requires two people (incest, adultery, dueling), parties cannot be guilty of conspiracy (just offense) UNLESS there are additional parties involved and then all parties may be guilty of conspiracy and the offense.



I. Withdrawal:




a. JD with overt act requirement:





(i) Withdrawal is a complete defense if it takes place before overt act

(ii) If overt act has already taken place, withdrawal is ONLY a defense to the offense (and offenses of co-conspirators), not a defense to the conspiracy




b. JD without overt act requirement:

(i) Withdrawal is only a defense to the offense (and offenses of co-conspirators), not conspiracy



J. Corrupt Motive Doctrine:
a. Minority of courts require parties to alleged conspiracy to have some sort of corrupt or wrongful motive for their actions, not just the usual mens rea requirement.

IX. GROUP CRIMES:


1. ACCOMPLICE LIABILITY:

A. Person may be liable for the substantive criminal acts of someone else if he aids the principal actor (deriving liability from acts of someone else).

B. Mens Rea: Dual intent


a. Intent to assist in criminal conduct


b. Intent that target offense be committed

c. Note: When target offense does not requite intent, only need intent to assist and requisite mental state for target offense.


C. Actus Reus:



a. Must give some sort of assistance or encouragement to primary party




b. Attempt to aid is not enough




c. Mere presence is not enough unless it provides support or encouragement

d. No causal connection required between assistance and commission of offense – just need to prove that actor assisted, it is immaterial that the act would have been committed without his assistance.

e. Omissions:  If one has a duty to prevent a crime, one may be liable for accomplice liability for not stopping or preventing the commission of the crime.
D. Natural and Probable Consequences:

a. Accomplice liability extends to crime in which one assisted and also crimes that were natural and probable consequences of the crime he assisted.



E. Innocent Intermediaries:

a. If actor uses an innocent person to commit a crime, actor is guilty as principal in the first degree.

F. Victims cannot be an accomplice to a crime committed by another person if he is victim of that offense.

G. Withdrawal:

a. Must undo your assistance – encourager must discourage and assistor must act to render assistance ineffective (ex: take gun away or call the police)
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