CRIMINAL LAW OUTLINE – FALL 2006
I. Why do we have criminal law and what does and can it do?
a. Intro:

1) Police power lies with the states, Power to Regulate comes from interstate commerce clause
b. Why Punish at All?
1) Sentencing Statute 18 USC 3553:
a) Sufficient but not greater than necessary (Excessive harshness or leniency is against statute)
b) Necessity Determined by Traditional Sentencing Rationales
1) Retributivism: Seriousness of the Offense (Kant’s “just desert” theory focus on past)
i. Positive (Pure): Offender’s desert a necessary and sufficient precondition of punishment
ii. Negative (Limiting): Desert is only a necessary precondition of punishment
2) Adequate Deterrence to criminal conduct
i. Specific: Prevents crime by scaring the offender away from future crime
ii. General: Prevents crime by making an example of the offender to others
3) Incapacitation: Protection of the Public, prevents the abnormally dangerous offender from committing crime by making it impossible for her to act on her tendencies
4) Rehabilitation: Correctional Treatment, prevents crime by curing the offender of her abnormal criminal propensities for her own and the community’s sake
c) Enforcement Considerations:

1) Nature and Circumstances of the offense and history and characteristics of ∆

2) Kinds of sentences available

3) Kinds of sentence and the sentencing range established by the Sentencing Guidelines

i. Heartland

ii. Departures for aggravating or mitigating circumstances

4) The need to avoid unwarranted sentence disparities among ∆’s with similar histories/conduct

5) Policy statements by the sentencing guidelines

6) The Need to provide restitution to any victims of the offense

2) MPC § 1.02: Purposes of Criminal Law
a) Prevent and forbid conduct that threatens harm to individuals or the public
b) Control those whose conduct indicates they are disposed to commit crimes

c) Safeguard conduct that is without fault from condemnation as criminal

d) Give fair warning of the nature of the conduct declared as an offense

e) To differentiate between serious and minor offenses

3) MPC § 2.12: De Minimis Infractions: Courts shall dismiss prosecution if ∆’s conduct:

a) was within customary license or tolerance

b) did not cause or threaten harm or evil sought to be prevented by law

c) presents such other extenuations that it cant reasonable be regarded as envisable by the legislature in forbidding the offense

c. What kinds of conduct can we punish (are there any limits on what we can punish)?
1) NOT Thoughts– violates 1st amendment rights to freedom of expression and 14th amendment rights to privacy (Stanley v. Georgia)
2) Possession – All crimes require INTENT or KNOWLEDGE, mere possession of something that can be used unlawfully is not (State v. Saiez)
3) Doctrinal Test of Behavior: (Lawrence v. Texas)
a) Privacy: State cannot constitutionally control people’s private rights to define one’s own concept of existence in regards to “marriage, procreation, contraception, family relationships, child rearing, and education” by compulsion of the state
b) History: Any previous laws against the conduct or protecting the defendant? (Consensual conduct, no harm done, no minors involved, etc.)
d. If we are going to punish in general and can punish a particular act?
1) How do we punish? (kinds of punishment can the state order)
a) Type of punishment must be imposed for permissible purposes and reasonably relate to the purposes: (US v. Gementera)
1) Further goals of society
2) NOT Cruel and Unusual considering: 

i. Constitutional: (contemporary standards AND time when BoR adopted)

ii. Statutory: Senate Reform Act

3) Policy considerations
b) Involuntary incapacitation OK as long as not punitive.  Double Jeopardy and Ex Post Facto challenges require that the action was punitive. Original sentence was punitive and deterrent, involuntary incapacitation is incapacitation and rehabilitative (Kansas v. Hendricks)
2) How much should we punish?
a) Sentencing rationales are a policy choice to be made by states to protect the public safety.  SC has long viewed incapacitation and deterrence as rationale for recidivism statutes.
1) Three Strikes Law supported by empirical data (Ewing v. California)
b) Guidelines for whether 8th Amendment Violated:  (Harmlein v. Michigan)
1) Nature of crime vs. relation to the punishment

2) Punishment for other offenses in the jurisdiction in comparison

3) Punishment for similar offenses in other jurisdictions

4) NOTE: All 3 factors can be overruled by prior precedent (SC previous ruled same offense was not cruel and unusual), up to legislature not the court system to change if excessive (US v. Angelos)
c) Collateral Effects of Punishment:
1) Public Sanctions: Jury service, immigration, food stamps and social security, federal benefits (loans/licenses/grants), Registration (Megan’s Law), Firearms Possession

2) Private Sanctions & Civil Liability: Disbarment, loss of license, loss of employment/business/career, civil tort remedies (financial)

e. Victims
1) Alternative community-based sentences (such as victim reconciliation) can be used to reduce criminal sanctions in order to achieve societal goals like deterrence/rehab (People v. Mooney)

2) Examples: (living examples to others, provide rehab, educate public—does more good than lengthy/expensive prison terms)
II. PRINCIPLE OF LEGALITY (BB1)
What must the institutions of government do to inform citizens about what conduct is criminal before such conduct transpires, and who must tell us?
a. “The Who”: The Institutional Leader in the Principle of Legality, the Legislature
1) Legislativity - No conduct is criminal unless the code or some other statute says so. Power to make criminal law rests solely with the legislature (all law should come in form of statutes rather than judicial opinions) MPC §1.05
a) Common law crimes can be made where public good is harmed and legislature has not considered passing laws. (CW v. Keller body disposal)
b) Common law crimes CAN’T be made if there is not sufficient harm to the public AND legislature HAS considered passing a law on the issue.  (Meadows v. State fetus killed)  Court looked to legislative history of this and other statutes to interpret.
Rationale: Legislature more representative of public AND conducts more thorough non-adversarial hearings considering more than the facts of one case.
c) Legislature has the power to delegate law-making powers to other bodies/independent commissions such as the Sentencing Commission that sets federal sentences(Mistretta v. US)
2) Lenity - Limits judicial discretion in interpreting crimes rather than in making them.  Made in attempt by judiciary to respond to/limit the scope of laws made by legislature.  
a) MPC 1.02: When law unclear, used as a tiebreaker to view statute in favor of the accused so as to be extra careful not to wrongly convict someone. 
b) When law unclear, look at legislative intent to determine policy (Johnson v. State)
3) Specificity (Void for Vagueness)- Limits discretion in all branches of govt: limits legislature from defining crimes in broad strokes.  A court faced with a badly and broadly drawn statute might save the statute by interpreting it narrowly in the name of lenity OR invalidate it altogether in the name of specificity
a) TEST: (People v. Bright  loitering)
1) Statute must provide sufficient notice of what conduct is prohibited--can’t be innocent conduct: Would the average person know what act is being criminalized?, AND

2) Statute must NOT be written to permit or encourage arbitrary and discriminatory enforcement:  Is the statute specific enough as to what law enforcement can and cannot do when arresting people for the crime? (Can’t leave room for discretion!)
b) (People v. Nelson) – Jostling is a clear act and easy to enforce by police
c) (Chicago v. Moralles) – Gang ordinance unclear what act was wrongful and left too much discretion for enforcement by police
d) (State v. Maldonado) – Had notice her conduct (distributing drugs) was unlawful, but did she have notice of future consequences (he might die from them)? Question for the jury!
b. “The What and the How”: What and How must they tell us?

1) Prospectivity - Limits legislative discretion to provide for the retroactive application of criminals laws in an effort for legislature to target particular people or groups of people.
a) Due Process: Common law struck down on grounds it was not part of criminal code and had only been enforced one time.  Due process prohibits any ex post facto laws from being PASSED.  Does NOT apply to common law doctrines, only ones made by legislature. Law was outdated and part of routine common law discretion to update the code. (Rogers v. Tenn.)
b) Ex Post Facto:
1) Legal at time you did it, but later criminalized
2) Severity of crime changed (misdemeanor to felony)
3) Sentence lengthened (5 > 15 years)
4) At time you did something, harder to prove you were guilty but later it was easier
2) Publicity
a) Actual notice of a law is not required as long as it is adequately made available to the public (US v. Casson)
c. “The Where”: Where must an act be committed in order for it to be considered potentially criminal?

FIVE GENERAL PRINCIPLES OF INTERNATIONAL JURISDICTION:

1) Territorial Principle – where offense committed
2) Personality/Nationality Principle

a) Active: citizenship of person committing the offense
1) (US v. King): ∆ an American citizen who distributed heroin in Japan for importation into the US.  As US citizen, owes allegiance to country and its laws/authority especially when legislature clearly intends for a statute to have extraterritorial effect.
b) Passive: citizenship of victim of the offense
1) (US v. Lara): ∆ part of Indian tribe and attacked a federal US officer.  
2) DUAL SOVEREIGNTY DOCTRINE: More than one sovereign can punish ∆ for same crime as long as they draw from different sources of power. (US v. Lara)
3) Protective Principle – crimes that harm the national interest of a country’s sovereignty regardless of where they come from.  States have inherent power to protect itself from destruction caused by attacks on its sovereignty.
a) (US v. Rodriguez): Lying on immigration application = direct attack on US’ sovereignty
4) Universal Principle – custody of person committing an offense considered wrong by all sovereignties
III. ACTUS REUS (BB2)
What must a party do or not do in order to face criminal liability—what specific acts must they commit or fail to commit?
a. Overview

1) Objective vs. Subjective Elements

a) Objective – facts the exist independently of how the actor might perceive them
b) Subjective – the alleged offender’s perception of the facts
2) Actus Reus: Types of Offense Elements (must be proven beyond a reasonable doubt)
a) Conduct (the action—MOST common in statutes)
b) Attendant Circumstances (details of the environment, usually peripheral stuff)
c) Result (consequences—action led to something criminal, LEAST common)
3) Types of Defenses (∆ has to prove by a preponderance of the evidence)
a) Element-negating: Behavior does not satisfy one of the offense elements
b) Affirmative: ∆ admits conduct and burden of proof shifts to ∆
c) Justifications: Conduct not unlawful even though offense elements met
d) Excuses: ∆ not responsible for her unlawful conduct
4) Offense Elements vs. Defense Elements (p202)
a) Burdens of Proof p203 - State only has to prove the core elements of a crime beyond a reasonable doubt--any periphery elements (i.e. affirmative defenses such as insanity) must be proven by ∆ by a preponderance of the evidence (Patterson v. NY)
b) Presumptions p206 - Once state proves offense elements beyond a reasonable doubt they can rely on presumptions  if there is a rationally supported inference involved--jury MAY find ∆ guilty but not required. Rationale: Some cases where only ∆ has access to evidence and would allow people to get off easily (People v. Levya drugs in car)
b. Acts

1) Acts vs. Thoughts (p213)
a) Δ Dalton guilty for writing about child porn in his diaries

2) Act vs. Status (p214)
a) You can criminalize all the acts that lead to/result in a status (Davis injecting needle) OR all the socially offensive consequences of the status (Powell drunk in public), but NOT the status itself. (Robinson addict but no drugs/acts)
b) CANNOT criminalize involuntary status OR any of the innocent behavior results from it (Pottinger v. Miami homelessness).  Not a deliberate choice.
3) Voluntary vs. Involuntary Acts (p223)
a) Voluntary Acts cannot be criminalized if the involuntary act is an unforeseeable consequence resulting from the voluntary act.  Requires more than awareness—must be your ultimate goal (involuntary reflex example) 
1) (Tippetts contraband in prison: intervening act (the arrest) was unforeseeable)
2) (US v. Tucker): not involuntary for the files to be stored since he KNEW they were there and consciously chose NOT to remove them
b) Involuntary Acts: Cannot be criminalized.  Have no control over, so cannot be deterred!
c. Not Acting (Omissions p236)
1) Legal Duties (p236) where failure to act is a breach:(State v. Miranda not helping unconsc. child)
a) Special relationship to another (Miranda)
b) Statute imposes duty to help (Vermont and Wisconsin statutes)
c) Contractual duty

d) Voluntarily undertaking care

e) Creation of Peril (Kuntz self-defense against husband, did not call for help)
2) Omissions vs. Commissions (p254)
a) Omission: failure to act, liable only when you have a legal duty to do so
b) Commission: going out of your way to do something
1) honoring patient’s refusal of medical treatment, doctor not liable (omission)—(Vacco v. Quill)
2) going out of way to help someone die, doctor liable (Dr. Kevorkian)
d. Possession (p256)
1) Simple vs. Compound Possession (p260)
a) Possession alone not enough, would criminalize everyone for innocent behavior (carrying) alcohol—must distinguish actual conduct that threatens public (consumption in public) (People v. Lee)
2) Actual vs. Constructive Possession (p263)
a) Dominion and Control over a person (People v. Rivera – told brother to get gun and shoot)

b) Dominion and Control over an area (People v. Valot – weed in hotel room)
3) Innocent Possession and Other Defenses (p273)
a) Self-defense not a justification available against possession prosecution even with lawful use
b) Temporary and lawful possession IS a defense to possession—admissible for jury to decide (People v. E.C. bouncer).  
Policy: We want people to turn contraband in to authorities, which requires temporary poss.
IV. MENS REA (BB3)
What mental state must a person have in order to be convicted of a crime or of certain specific crimes?

a. How is this different from actus reus?  (Voluntariness vs. Mental States) (p279)
1) MOST Important issue in criminal law—I am responsible for the motions that killed, but I didn’t mean those physical motions to kill.  Even kids say their conduct is by accident and not “on purpose”
2) Deterrence: To minimize social harm and lower potential for others to repeat
3) Retributivist: To punish people for blameworthy actions
b. Overview  - The MPC Scheme in Context (p284!!)
	Mens Rea
	Conduct
	Attendant Circumstances
	Results

	Purposely (aka Intent)
	Aware and WANT conduct to occur
	Aware of them, don’t have to want them
	Know & want result to occur

	Knowingly

(aka Willful)
	Aware of conduct but not goal or want to have it
	Generally aware of the circumstances
	Aware its practically certain to occur, but no desire/indiff.

	Recklessly
	Conscious disregard of substantial and unjustifiable risks
	Know of them but don’t care
	Substantially certain is must less than practically certain

	Negligently
	Should be aware of the conduct, gross deviation from std of care
	Should be aware but may not b
	Never occurred to them, same subst./unjust. risk in recklessly

	Strict Liability
	If you did it, guilty-mens rea irrelevant
	
	


1) General Intent: Intent to commit an act (requires at least recklessness)

2) Specific Intent: Intent to achieve a forbidden result (requires more—knowledge or purpose)
3) Purpose and Knowledge are ALWAYS subjective, recklessness can be either, negligence=objective

c. How do we make sense of what a particular statute says about the necessary mental state? (p288)
Statutory Interpretation: What mens rea is required (if any)? (p288)
1) If a single mens rea is set forth in a statute, it presumptively applies to ALL elements of the offense unless a contrary legislative intent is plain. (People v. Ryan, MPC 2.02(4))
2) If statute is silent, ALL culpabilities could apply EXCEPT negligence (usually has to be higher under the rule of lenity (MPC 2.02(3))
3) Mens Rea at bottom covered by those above it (Negligence is established if person acts purposely/knowingly/recklessly, Recklessness established if person acts knowingly/purposely, Knowingly established when person acts purposely) (Steinberg)
4) Recklessness is the DEFAULT mental state in the MPC if mens rea left out and not SL crime
d. What different kinds of mens rea are there?

1) Purpose vs. Knowledge (p298)
a) Conscious Object vs. Awareness (p298):
1) A person acts intentionally (purposely) when there is a conscious objective to cause the result in the statute.
2) A person acts knowingly when there is an awareness that a particular element of a crime is satisfied.
3) You can have intent/purpose without having knowledge (Steinberg)
b) Conditional Purpose (p301):
1) Conditional Intent/Purpose suffices for actual intent—Δ cannot negate a proscribed intent by requiring victim to comply with condition Δ has no right to impose (Holloway)
2) Someone doesn’t have to pursue a certain result, can be guilty as long as there’s a chance/probability of it happening (Holloway)
c) Purpose vs. Motive (p304):
1) Constitution requires statute punish not only the thought but ALSO the result of the thought—not WHY you’re doing something, but what you actually desire to do—Did they do it?  Did they mean to do it? (Wyant)
2) One can have motive without intent (wife has good life insurance, motive to kill her but no intent) OR one can have intent without motive (serial killers)
2) Knowledge vs. Recklessness (p309)
a) Certainty vs. Likelihood (p309)
1) If you don’t WANT the death to occur but still participate in conduct that makes it highly certain, guilty for recklessness/knowledge but NOT purpose (Sanchez shoots best friend, charged with depraved indiff, murder instead of intentional murder)
2) If reckless conduct creates: Grave risk of death = murder, substantial but lesser risk of death = manslaughter (Sanchez)
3) Line b/w  reckless & knowledge based mainly on the quantitative (unclear!) probability
b) Willfulness (Knowingly) (p316)
1) Willful Ignorance and Conscious Avoidance (p316): less than 100% knowledge is sufficient for knowledge/willfulness if Δ aware of a HIGH probability that a particular element of offense is established and consciously avoids it (Jewell drugs in car)
2) Willfulness and Knowledge of Illegality (p321): knowledge can modify the illegality of your conduct rather than just the conduct itself, especially for regulatory crimes--state only needs to show Δ objectively knew it was illegal (Coe searching patients)
i. Courts like this one interpret willful to mean knowledge of conduct AND illegality—ALTERNATIVE THEORIES for exam

c) Recklessness vs. Negligence (p323)
1) Level of risk is the same in both cases—they differ based on the actor’s subjective awareness of the risk.

i. Negligent actor is unaware of the risk even though a RPP would recognize it

ii. Reckless actor is aware of the risk, but goes ahead anyway

2) Strong: Actor charged with recklessness, but court reversed cause lower court did not consider whether he subjectively knew of the risk since he had done the knife trick b4

3) Pierce: Uses OBJECTIVE standard for recklessness instead, leads to more convictions and easier to prove ALTERNATIVE TO STRONG’s subjective test!!!
i. Policy: Easier administration, more consistency, fair notice, more convictions

4) Different courts go further in subjectifying the objective standard, changes result.

d) Negligence vs. Strict Liability (p329)
1) Mens rea is required for public welfare (regulatory) crimes that DO NOT harm the public good.  Δ must know the conduct AND the illegality of it to be guilty.  (Morisette bullet casings)  Strict liability crimes are supposed to be for the public good (VERY FEW crimes!), but no public good served in this case for conversion.
2) If legislative intent suggests strict liability was intended for policy reasons, then OK to impose.  (Wingate catfish--scienter requirement would make it impossible to punish companies who are knowingly violating statutes, forces people to know the law)
e. What is the relationship between actus reus and mens rea? (Concurrence) (52) (p342)
Concurrence: doing one illegal act then accidentally doing another

1) Three Ways to Evaluate Concurrence:

a) Mens rea MUST be linked to the actus reus at the time it occurs (want someone to die for a few seconds after they cut you off, if you accidentally hit them 10 mins later not guilty!)

b) Mental state and actus reus must concur not only in time, but also by offense (intent doesn’t transfer—if you intend to carjack and don’t know kidnapped kid hiding in car, not guilty of kidnapping)

c) Mental states attach to EACH element (intent to pull trigger [actus reus] does not equal intent to cause death[result])

2) Examples:
a) Faulkner stealing rum: If you are committing one illegal act purposely but another occurs accidentally, only guilty of the purposeful crime but not the accidental one

1) Use probabilities rather than foreseeability—VERY low chance fire would start while stealing rum, BUT if there was a DANGER sign probability would rise and criminal responsibility also might follow
b) Mens rea for one crime does not carry over to another! (Regina stolen gas meter)

c) Palani: Δ hit wife on head to hurt her, thought she died so he framed it as a suicide and really killed her by hanging.  Δ not guilty of intentional murder, only the assault and wrongfully disposing of the body since no intention to kill!

d) Thabo: Δs guilty of intentional murder even though they meant to victim a different way, ultimate intention was still to kill and doesn’t matter how it happened (consistent with Palani where no intention to kill)
f. Mistake (53) (p350)
1) Introduction (p350)
a) Mistake of fact or law can only be used to negate the requisite mens rea of a crime
b) Mistake irrelevant to mens rea in strict liability crimes, mental state issue is conceded although excuses can be used to deny responsibility/blameworthiness because. . .
c) Blackstone: Mistake of fact is OK, mistake of law is NOT (not criminal to shoot son who you think is a robber in the dark)

d) MPC 2.04(3): Ignorance of the law is an excuse when:

1) Δ does not know statute and it has not be reasonably made available/published, OR

2) Δ acts in reasonable reliance on an official statement of law turns out to be invalid

2) Mistakes of Governing Law: (p356)
a) Traditional Principle: Ignorance of the law is no excuse (p356)
1) MPC 2.02(9): If statute doesn’t specify, state does NOT have to prove you knew of the law as an element of the crime (Default rule: Ignorance of the law is no excuse!) – (Baker intentionally dealing counterfeit was only element of crime, not knowing law)
2) When someone knows what they’re doing is illegal but receives contrary information (NOT an official statement), they are guilty.  (Doane custom to steal part of cargo)

3) Doane: Everyone’s doing it defense invalid (Policy: people could collude to break law!)
b) Limitations on the Traditional Principle: (p357)
(Cheek: Statutory argument, Lambert: Constitutionality fair-notice argument against obscure laws, Cheek/Bryan/Ratzlaf complex laws argument)

1) Due Process (p357):
       Principle of Legality: Fair Notice

i. Ignorance of law is an excuse for obscure, regulatory, passive legal obligations where Δ has no actual knowledge or probability to have such knowledge (Lambert: 5 days to register as convict in CA)
ii. Court did not tell Leavitt he could not get guns back in 1 year, unconstitutional to punish him for court’s error
2) Statutory Interpretation (p359):

i. If laws are complex, may be acquitted if reasonable belief that what you were doing was right. (Cheek tax laws)
ii. If unclear on interpretation, not excused to break the law!  Should instead go find out if your interpretation is right before doing so. (Cheek tax laws)
iii. Willfulness for complex statutes requires knowledge of its illegality (Ratzlaf restructuring $10k deposits in bank)
iv. Confusion over which law you are breaking irrelevant as long as you know your conduct is illegal (Bryan willfully dealing illegal firearms, not complex law)
3) Good Faith Reliance on Official Pronouncements (p365):
i. Police count as official interpreters (Cox protest “near” courthouse)
ii. Good-faith reliance on own interpretations not permitted (Marrero peace off.)—would be more fair to Δ but socially inefficient due to judicial waste
4) Cultural Defenses (p369): Constitutional Lambert-Style Fair Notice Argument
i. For universal crimes, cultural defenses not allowed.
ii. For regulatory/obscure crimes, will be admitted if Δ has reasonable belief that the conduct is not illegal in US since not illegal in his country (Tomono import)
iii. Policy: Difficult for courts to interpret 2 sets of laws
iv. Problems: HIGHLY subjective, may also violate equal protection clause (Thai citizen may be treated differently from one from England)
3) Mistakes of Non-Governing Law (p373)
1) Treated Like Mistakes of Governing Law (p373)
2) Mistakes of law are unexcused (Δ Woods knew about Blanket act, tried to work around it, can’t claim ignorance of the law!
b) Treated Like Cognate Mistakes of Fact (p374)
1) If you go out of your way to learn the law and receive reliable information from official sources, probably not guilty.  (Bray felony unclear, asked everyone but no one knew!)
c) PURPOSE is to punish people who don’t try to learn of their obligation—if someone does do everything they can, they shouldn’t be punished! (Bray)
g. Intoxication (p380)
1) Intoxication cannot excuse crime, but CAN negate a certain element of a crime such as intent since the crime cannot be committed when that element is not met—can still in some cases excuse crime even if it doesn’t negate mens rea.
2) Intoxication is an admissible defense ONLY to specific intent crimes (purposely/knowingly) but not general intent (reckless/negligent)
3) Intoxication must prove that Δ’s faculties were so prostrated by her consumption as to render Δ incapable of purposeful or knowing conduct—have to be REALLY drunk! (Cameron)
4) German Penal Code: Intoxication while committing a crime is NO excuse—strict liability, although it does limit the sentence (CANNOT be more severe than when you are sober!)
5) MAY sometimes bring out a mens rea that one had a week before, then got drunk and killed.
6) Some states (NJ) have statutes that make getting drunk “reckless/conscious disregard of risks) and punish you even if you don’t have the mens rea at the time you commit the crime.
V. CAUSATION (BB4)
What kind of causal role must certain activities play in leading to harm for there to be the possibility of criminal liability?

a. Overview
1) Test 1: MPC § 2.03: Causation:
a) Conduct is the cause of a result when it is the BUT FOR cause and all the elements of the crime are satisfied
b) Transferred Intent applies (harm occurs to wrong property or person)
c) Proximate Cause: Same kind of harm that is designed or probable results that is not too remote or accidental in its occurrence to affect the actor’s liability
2) Test 2: Reasonable Foreseeability (Robertson police falling off bridge—probably not guilty under MPC since not a probable result)
a) Non-scientific, usually based on a sense of what people think people should be criminally responsible for—courts draw line in different places.
b) Superseding cause: only when the intervening party’s conduct is so unusual, abnormal, or extraordinary that it could not have been foreseen (Robertson)
c) Intervening causes:
1) Don’t always prevent you from being guilty if you were the but for cause and the result was reasonably foreseeable (Atencio playing Russian Roulette with victim)
2) Campbell Test: If there’s a substantial intervening factor, original actor not guilty (Campbell gave suicidal friend a gun—morally reprehensible, but not criminal)
i. Just like Campbell, Bauer got girl to go commit suicide with him—not ultimately the cause of death, but he did something bad and will probably be charged with a lesser crime (assisted suicide, conspiracy, etc.)
d) Root: something isn’t foreseeable if there’s an intervening cause (disagrees with Robertson)
3) Test 3: BUT FOR Test Result must occur as a direct and natural result of Δ’s act. (Kevorkian)
4) Think about LESSER crimes they could be charged with (Robertson w/resisting arrest instead of manslaughter, Campbell inciting suicide rather than murder) that ARE foreseeable.
5) Causation is more objective than mens rea.
b. Proximate Cause (very subjective—moral judgment—compare fact patterns on exam to these!)
1) Victim Actions and Traits (p411)

a) Subsequent Victim Intervention: Deliberate Victim Self-Destruction (p411)

1) Active participation in a suicide = guilty, events leading up to the suicide (providing the means) = not guilty. (Kevorkian death machine)
2) If you egg on or are involved with someone’s suicide, not ultimately responsible for the death but probably guilty of a lesser crime than murder (Bauer)
b) Subsequent Victim Intervention: Risk Taking (p418)

1) If Δs give victim no choice but to take a grave risk, creating a substantial chance of dying, then can be the proximate cause of death when foreseeable.  (Kern)
2) If victim does have a safe option to avoid the risk created by Δ, then Δ not the proximate cause of the result since victim had a safe alternative (Frazier racing)
c) Prior Victim Vulnerability (p423)

1) If Δ acted purposely and worse result occurs than intended due to prior condition, then Δ is the cause of the result BUT usually will downgrade the charge (Root hemophiliac)
2) In strict liability crimes (felony murder), Δ’s prior condition is irrelevant so long as life is ultimately shortened (Stamp robs store, owner has heart attack and dies)
2) Third-Party Intervention (p427)

a) Medical Interveners (p427)

1) An intervening cause must be so extraordinary that it would be unfair to hold the Δ responsible for the result. (guilty Williams shoots taxi, trach tube blocked in hospital)
2) If multiple but for causes could each be solely responsible for the death, but both come together to cause the death, Δ can still be guilty if he was more of the cause of the death.  (Williams trach tube blocked)
3) If Δ’s conduct was not sufficient beyond a reasonable doubt to cause the death and Δ dies from a completely separate condition, Δ not guilty (Stewart dies in hernia surgery discovered after being shot)
4) Δ is causally responsible if the wound kills in fact, no matter how it is treated (Shabazz stabs Δ, who dies in hospital from possible negligence in treating wound vs. Stewart Δ where victim died from loss of oxygen during hernia surgery, NOT From the wound!)
b) Other 3rd Parties Interveners (p435)

1) Δs are still a direct cause of the result if it is foreseeable victim will die by 3rd party intervention, even if Δ doesn’t know the manner (Kibbe: drunk victim left in stree w/pants down
2) Δs are NOT the direct cause of the result if there is unforeseeable conduct (someone maliciously lighting a match) that intervenes. (Warner-Lambert explosive dust)
3) The intervening act must be the SOLE cause of death for Δs to get off (Kern 2 run over in highway with pants down, driver speeding)
VI. JUSTIFICATIONS AND EXCUSES (Means of Avoiding Full Liability) (p499)
a. Overview (p499) – Justification vs. Excuse
	Case
	Justification (Act)
	Excuse (Actor)

	Blackstone
	Actor has no fault whatsoever
	Some fault, but so trivial that its excused by law

	Lopez
	Act committed not wrongful under law (objective)—it avoids a greater societal harm 
	Act is wrongful but the actor is not blameworthy specifically due to incapacity/duress/insane/etc.

	Spunaugle
	Focus on the ACT (for statutes, see what it focuses on to decide if Justification or Excuse)
	Focus on the ACTOR (for statutory interpretation of defenses, see what the focus of statute is!)

	Leidholm
	If actor knows all the facts and the act ok, then act is justified.  Reasonable belief about facts by actor about the facts correct.
	If actor mistakes the facts that makes the act NOT ok, then excuse defense.  Reasonable belief by actor about the facts incorrect.


b. Self-Defense

1) Guiding Questions
a) Who is the attacker and who is the person defending themselves (who threw 1st blow)?
b) What kind of force can person defending themselves use/what rights were triggered?
1) If deadly force used, then…(must be proportional)
2) If ordinary force used, then…
2) Intro:
a) Burden of Proof
1) If self-defense is an excuse to a crime (affirmative defense), it must be raised by the defense to negate the elements of a crime. (Martin) “Yes I did it, but…”
2) If self-defense is authorized by statute as a justification, it is not an affirmative defense since the conduct is lawful—burden is on the state to disprove lawfully justified conduct.
b) MPC § 3.04: Use Of Force in Self-Protection
1)  Justified when actor believes it immediately necessary to protect himself against the use of unlawful force by another person on present occasion 
2) Limitations: 4 preconditions to use deadly force: 
i. a) threatened with deadly force
ii. b) did not provoke the act (moral waiver)
iii. c) retreat if you can to minimize social harm
iv. d) don’t have to retreat ONLY in own dwelling, except where dwelling of both
c) German Penal Code on Self-Defense: p536 (PROF: very vague, objective)
1) One who acts in self-defense does not act unlawfully when necessary to avert an imminent unlawful assault from oneself or another.
2) Person not punished for exceeding the limits on self-defense due to fear/confusion.
3) Imminence vs. Immediacy

a) Response to threat must be immediately necessary to prevent the harm feared (Buggs crips)
            Rationale: If not an immediate threat, there are other alternatives to prevent the harm.
4) Proportionality

a) Deadly vs. Non-Deadly Force

1) The force used is deadly only if it is readily capable of causing death or other serious harm (Bradley single punch non-deadly, pushing someone who falls and dies non-deadly)
2) CANNOT use force at all just to defend against challenges to your manhood (Toon)
b) Retreat

1) Do not have to retreat before using ordinary force in self-defense (Bradley punched store clerk in face)
2) DO have to retreat before using deadly force (Toon stabbing in parking lot)
c) Initial Aggressor

1) Initial aggressor regains right to self-defense if he withdraws in good faith and CLEARLY announces his desire for peace—if the adversary has reasonable ground to know the initial aggressor retreated, he does not have a right to retaliate.
2) Analyze in STEPS to judge who has the right to self-defense (Rowe initial aggressor retreats, victim comes at him with a knife, Rowe regained self-defense right)
5) Self-Defense and Property Interests

a) Property as the Object of the Criminal Conduct to be Justified (p529)

1) With a right to self-defense, you can attack a person’s property if you are reasonably trying to direct your force at that person.  (Boget hitting car that ran him over)
b) Property as the Interest to be Protected (p531)

1) You can’t invite someone into your home then try to justify using deadly force against them (Petronio bad X deal in his house)
2) Response, even in own home, MUST be proportional.  (Petronio)
6) Reasonableness and Mistake (p536):Modified Objective Standard “under the Circumstances”
a) Reasonable person under the circumstances: Expert testimony can be used to go towards the objective reasonableness of the belief.  (Kelly – battered wife evidence admissible)
b) Objective standard accounts for the background facts and other relevant characteristics of a particular actor based on the circumstances of the situation (physical movements, relevant knowledge, physical attributes, and prior experiences).  (Goetz kills 4 kids on subway)
c. Necessity (p552) (VERY RARE CASES!!)
1) Utilitarian: Calculate whether the harm prevented is greater than the harm caused by acting.
2) Guiding Questions:

a) What is the gravity of the harm to be avoided vs. that caused by acting?
b) How likely is it that your conduct will actually prevent it?
3) MPC § 3.02: Justification Generally: Choice of Evils

LN: Subjective test based on actor’s genuine belief they were avoiding greater evil by their act

a) Conduct is justified when actor believes:
1) harm sought to be avoided is greater than that sought to be prevented by the law defining the offense (UNLESS the statute OR legislative intent excludes it)
2) if actor reckless or negligent in bringing about the situation requiring a choice of harms, justification defense unavailable for any offense where reckless or negligence suffices to establish culpability (MORAL WAIVER!)
4) NY Penal Law: Necessity requires an emergency response, reasonably calculated to have an actual effect in preventing immediate harm. (Craig—sitting in Congressman’s room over Nicaragua)
5) Torture Memo: Economics Discount Formula: PxG very high for terrorist attacks, so harm caused in torture is justified.  (Bybee Memo)  Counterargs: 1) Can’t let all the laws be violated but one, discredits constitution.  2) The probability that the torture avoids some harm is EVEN LOWER than the probability of harm occurring in the first place
6) Sentencing Guidelines: Lesser Harms Policy Statement (more common than necessity defense)
a) Δ who commit a crime in order to avoid a perceived greater harm may have a reduced sentence if in society’s interest in punishing Δ. (mercy killings)
b) When society’s interest in punishment/deterrence is not reduced, sentence should NOT be reduced (giving defense secrets to enemy because Δ believes govt policies are misdirected)
c) EX: Lesser sentence for immigrant who snuck across border to get better healthcare in US)
7) Other Country’s Codes: (p560-561)

a) German: allows necessity to “protect legal interest” (honor, etc.)
b) Israel: must be absolutely NO other alternative

d. Law Enforcement, Public Duty, and Special Responsibility (p567)
1) MPC § 3.07: (Use of force in Arrests) 
a) Use of force justified when making/assisting in arrest when actor believes such force is IMMEDIATELY necessary to effect lawful arrest.   
b) Deadly force NOT justified unless: 
1) a) arrest is for a felony, and 
2) b) person is authorized to make arrests OR helping a person he believes to be authorized, and 
3) c) force employed does not create a substantial risk of injury to innocent persons, and
4) d) actor believes that: 
i.  the crime committed includes the use or threatened use of deadly force, OR
ii.  there is a substantial risk the person will cause death or serious harm if apprehension delayed
2) Constitutional Limits on Police: response must be proportional and must have probable cause not in violation of due process or cruel/unusual punishment (Garner shot boy he KNEW was unarmed)
3) Policy: Goal is to protect community-don’t want to criminally punish police who r trying to do their job
4) Citizens given more leeway for recklessness than police.  SEE PENA SUMMARY!
5) MPC § 3.03: Execution of Public Duty (Justifications for the infliction of punishment)  
   Conduct is justifiable when it is required or authorized by: 

a) law defining the duties or functions of a public officer or one helping them, 

b) law governing the execution of the legal process, 

c) judgment or order of a competent court, 

d) law governing armed services or the lawful conduct of war, or 

e) any other provision of law imposing a public duty
e. Duress (p597) (similar to necessity—basically done to avoid threat by person instead of physical situation)
1) MPC 2.09: Duress
(1) Its an affirmative defense to engage in criminal conduct if coerced by threat/force if a person of reasonable firmness would have been unable to resist.  

(2) defense unavailable if actor recklessly places himself in the situation that makes it probable he will be subjected to duress OR if he negligently placed himself in the situation where negligence is the required culpability (moral waiver)
LECTURE: Affirmative defense (burden on Δ to raise following Patterson/Martin), Δ must act reasonably to a perceived threat, and section 2 is a moral waiver—if you create the situation, you can’t use duress as a defense. Reasonable firmness test allows for real&perceived threat
2) Reasonable person will always pursue non-criminal alternatives first (Bailey prisoners escaped w/o first protesting jail conditions) 
3) RPP likely to commit minor crimes under duress to avoid harm (Toscano false medical reports)
4) Duty to report (turn yourself in) once the threat has ended. (Bailey escaped, didn’t surrender)
5) LINK: There MUST be a link between the duress and what you actually did—can’t go do anything.
6) Sentencing Guidelines: Coercion and Duress
a) Extent of reductions depends on reasonableness of Δ’s actions.

b) ONLY threats of physical injury to person or substantial property warrant reduction.

c) Financial difficulties and economic pressures do NOT warrant decreases.

d) PROF: Courts generally reluctant to reduce sentences based on duress since lesser crimes are usually charged in these cases).

f. Insanity and Immaturity

1) TEST: (If Δ meets any of them, he is acquitted)
a) Observational/Cognitive: Did person know what they were doing/what was going on? (MNaghten thought PM was persecuting him)
b) Moral Capacity: Did they have the moral capacity to know what he’s doing is wrong? (Schmidt – god told him to sacrifice wife)
c) Impulses: Is the person able to control their impulses? (Brawner had a mental defect making him unable to conform to the law/control his impulses)
VII. HOMICIDE
a. Overview

1) MPC: Criminal Homicide: Person is guilty of criminal homicide (murder, manslaughter, or negligent homicide) if he purposely, knowingly, recklessly, or negligently causes another’s death.
a) Murder: If person acts purposely, knowingly, or reckless under circumstances manifesting extreme indifference to the value of human life, guilty of murder.  Recklessness presumed if actor is engaged in a robbery/rape/threat by force/burglary/kidnapping/felonious escape 
b) Manslaughter: reckless (less than murder!) OR under extreme mental or emotional disturbance for which there is a reasonable explanation/excuse.  Reasonableness judged from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.      
Two Part Test:   
Objective: Was Δ under extreme disturbance? and 
Subjective: Was reaction reasonable?
c) Negligent Homicide: Murder committed negligently
2) Traditional Scheme (California):

a) Murder is the unlawful killing with malice aforethought, where the malice is express or implied.  
1) 1st Degree: Willful, deliberate, and premeditated killings OR killings in perpetration of a rape/arson/carjacking/robbery/burglary/kidnapping/torture/sodomy.
2) 2nd Degree: All other kinds of killings with malice.
b) Manslaughter is unlawful killing without malice:
1) Voluntary (upon a sudden quarrel or heat of passion)
2) Involuntary (in commission of an unlawful act, not amounting to a felony, or in commission of a lawful act which might produce death without using caution or in an unlawful manner.
c) Felony Murder: (see 1st degree murder!)  “A homicide that is a direct causal result of the commission of a felony inherently dangerous to human life (other than those listed) constitutes at least 2nd degree murder.
3) NY Penal Law: (p844)

a) 1st Degree Murder: intent to cause death and causes the death
b) 2nd Degree Murder: 

1) intent to cause death under the influence of extreme emotional disturbance for which there is a reasonable explanation or excuse, evaluated from the viewpoint of a person in Δ’s situation under circumstances as Δ believed them to be
2) Under circumstances evincing a depraved indifference to human life, recklessly engages in conduct which creates a grave risk of death and causes death
3) In the course/furtherance/flight from a serious felony, he or another participant causes the death of a person other than one of the criminals. For accomplice felony murder:
i. Affirmative defenses allowed (didn’t commit the homicide AND was no armed AND didn’t know others armed AND didn’t know others were likely to kill)
c) 1st Degree Manslaughter: recklessly causes the death of another person
d) 2nd Degree Manslaughter:

1) With intent to cause serious physical injury, he causes death, OR
2) With intent to cause death of another, he causes their death under the influence of extreme emotional disturbance
e) Criminally Negligent Homicide: causes death of another with criminal negligence
4) SCHEMES: Common law vs. MPC Approach (not widely adopted!)
a) Murder requires malice, Intent to kill (purpose or knowledge), intent to cause serious bodily harm, depraved indifference, felony murder, Voluntary AND Involuntary manslaughter)
b) No malice requirement, no 1st/2nd degree distinction, no manslaughter!
b. Murder (p848)
1) 1st Degree vs. 2nd Degree (p848): Intent to Kill…(purpose or knowingly)
a) 1st Degree murder (Watson killing cop in apartment)
1) “willful, deliberate, premeditated”
i. Premeditation: Δ reflected on decision before killing

ii. Deliberation: Δ acted with consideration of consequences and gave it a second thought

2) Calculated and Planned

b) 2nd Degree Murder

1) Unplanned or impulsive, 
2) Sudden quarrel or heat of passion

3) Proof of reflection not required (can be direct OR circumstantial)

c) Policy: distinctions avoid arbitrariness, greater degree of certainty for judges/lawyers/Δs

2) Intentional vs. Depraved Indifference

a) Intentional:  Purposeful or Knowingly, want/know death to occur
1) Defenses can be used to negate intent element
b) Depraved Indifference: Intent to Kill NOT required (GROSS recklessness)
1) Defenses cannot be used to negate recklessness.
2) Reckless actions with an extreme indifference to the consequences (human life taken)
3) Felony Murder

Policy:  Deterrence: makes Δs less likely to commit felonies OR at least make them be more 

careful to make sure no one dies.  Controversial since no mens rea requirement!

a) Predicate Felony: Is the felony inherently dangerous? Characterize:(Burroughs massager)
1) Abstract Method: What was the felony—does it seem like it would be covered by felony murder with the others? (usually used by courts)
2) Specific Method: Was it really bad? Evaluate law. (too taxing, too many details)
3) MOST courts condition felony murder on a list of specific felonies OR on the dangerousness of the underlying felony or the means by which it was perpetrated.
4) OTHERS condition it on some level of culpability with respect to the risk of death, or on proximate cause standards that condition liability on the foreseeability of death.
b) Merger Doctrine: 

1) When the elements of the lesser offense are an element of the felony murder, then it is not a predicate felony.
2) There MUST be an independent felonious purpose besides murder (stealing, raping, kidnapping, etc.)  (Wilson can’t be charge with assault w/intent to kill AND murder!)
c) Causation and Agency (APPLY BOTH ON TEST!!)
1) Agency: Felon responsible only if he or his co-felon commits the final, fatal act.  One felons’ act is imputed upon his fellow felon.
2) Proximate Cause: Others besides felons can commit the killing. Look at foreseeability of the result (Lowery--victim took gun from Δ, accidentally shot woman - original assailant guilty of felony murder since foreseeable victim would fight back)
3) Is there enough of a relationship between the felony and murder despite the wacky events that caused the death?  (Lowery and Hernandez use Proximate cause rather than agency to decide if link strong enough to say Δ caused the murder)
d) Group Liability

1) Δs who participate even minimally can be charged with 1st degree murder even if they did not commit the act (Enmund in getaway car)
2) Accomplices (felony murder convicts) CANNOT be sentenced to death—cruel and unusual (no other states have the law, so definitely unusual in Enmund!)
e) Capital Murder

1) The death penalty CAN constitutionally be issued to murderers.  (Gregg)
2) Constitutional since found in 35 states AND was used at time constitution adopted.
3) Other constitutional arguments of DP: arbitrary enforcement, DNA tests finding mistakes, but public generally accepts the DP (only ¼ find it wrong)
4) See Deterrence and Retribution policies in Gregg AND Enmund (111/112 in notes)
5) MPC Aggravating Circumstances: a) convict under sentence of imprisonment, b) Δ previously convicted of murder or a violent felony, c) Δ committee more than 1 murder at same occurrence, d) Δ knowingly created risk of death to MANY persons, e) murder committed at same time as robbery/rape/arson/burglary/kidnapping, f) murder committed to avoid a lawful arrest or to escape custody, g) murder committed for pecuniary gain, h) murder was especially heinous/cruel
6) MPC Mitigating Circumstances: (a) insignificant criminal history, (b) extreme mental/emotional disturbance, (c) victim participated in/consented to homicidal act, (d) Δ believed he was morally justified, (e) Δ was an accomplice with minor participation in the murder, (f) Δ acted under duress or domination of another, (g) Δ was a youth, (h) Δ lacked capacity to appreciate wrongfulness of conduct due to mental disease or defect or intoxication
c. Manslaughter 
(See codes above!!!)
1) Murder vs. Involuntary Manslaughter

a) Murder:  gross recklessness, objective test on “recklessly under the circumstances manifesting extreme indifference to the value of human life” GRAVE risk—objective standard.
1) Intention

b) Manslaughter: lesser recklessness, subjective test on circumstances as Δ believes them to be.  Creation of a SUBSTANTIAL risk, but less so than in murder.
1) Intentional, but under influence of sudden, intense anger, that obscures reason, produced by a reasonable provocation, before time has passed to cool down/regain judgment.  Temporary excitement rather than wickedness of heart. (Gounagias)
2) (OOP) If victim significantly provokes Δ’s behavior, then downward departure OK.

2) Voluntary Manslaughter:

a) Precipitating Incidents

1) Traditional Approach: Only certain crimes set by legislature that “create passion in the Δ and are not considered the product of free will” are reasonable provocations for “heat of passion” arguments (adultery, mutual combat, assault & battery, injury to relative, illegal arrest)
i. Words alone, no matter how abusive, are NOT adequate provocation out of policy. (Girouard wife told him she wanted divorce, yelled/screamed at him, lousy fuck, etc.)
2) MPC Approach:  Must satisfy BOTH (Shelton narcotics counselor killed student)
i. Extreme emotional disturbance? (subjective)

ii. Reasonable excuse for Δ to kill someone? (objective)

b) Cooling Off as a Defense
1) Would the average man have cooled during the time between the provocation and the killing? (Ashland, no facts)

2) Long histories of provocation can be considered towards reasonableness. (Berry/Patterson)
c) Must the Δ (intend to) Kill the Source of the Provocation or “Emotional Disturbance”?

1) Intentionally Killing those who are NOT the source of Provocation:
i. Follin: Reasonable man would NEVER strike out against innocent bystanders.

ii. MPC Commentaries: Codes does NOT require the actor’s emotional distress to arise from some injury or provocation perpetrated upon him by the deceased.

1. Simpson: Under MPC, a person’s suffering and despair can be used to decide if a reasonable man would have been provoked and lost control in the situation (wife left, kids disabled with cerebral palsy)

2) Accidentally Killing those who are NOT the source of Provocation
i. Texas: “Sudden passion” only if Δ killed the person who directly provoked

ii. PA: “Sudden Passion” = voluntary manslaughter if Δ negligently/accidentally kills a 3rd person while trying to kill the provoker

d) Sub-Group Question: Would precipitating incident agitate people generally or the specific Δ?
1) Prior temperaments NOT considered (bad policy: would reward bad-tempered men and punish more good-tempered men)  (Keenan drunk, stabbing train conductor)

2) Although backgrounds not generally relevant, long histories of abuse are to be considered as part of the circumstances of how a reasonable person in that situation would have reacted to the provocation. (Felton wife abused for years, killed husband)
d. Negligent Homicide

1) Defined: “gross deviation from the standard of care that a reasonable person would use (Beiter running over guy outside motel)
2) PROF: Troubling to convict someone for the WORST crime in all of law when they have no mens rea.  Should use lesser charges instead (take away license, speeding, fines, whatever)
3) Negligent Homicide vs. Manslaughter:
a) Negligent Homicide: failure to perceive a risk that exists
b) Manslaughter: conscious disregard of the risks
VIII. ATTEMPT

a. Grading/Policy

1) MPC: Attempt should be punished just as bad as the actual offense, except felonies of 1st degree become felonies of 2nd degree.
a) Policy: to neutralize dangerous individuals.  No reference to deterrence because most criminals intend to be successful in their crime, so the punishment for the substantive offense is already deterring them.  If they didn’t intend to succeed, they had no mens rea to begin with.
2) California: Attempt punished one-half the jail sentence, but attempted murder still life w/parole.
3) Retributivist: same mens rea, same blameworthiness, doesn’t matter that they didn’t succeed
4) Specific Deterrence: if person misses, they still might change their mind and accept a lesser punishment by stopping in the middle of the crime
5) Others: disturbs the peace, causes psychological harm to victims, exposes society to danger

6) Unfinished (actor stops) should probably be punished less than unsuccessful attempts.

7) Sentencing Guidelines on Attempt: Reduce sentence by 3 levels UNLESS actor did everything they could to complete the crime but was stopped due to something beyond Δ’s control.
8) Gives police a chance to stop crimes before they happen.
b. Act

1) Distinguishing Non-Punishable Preparation from Punishable Attempts

a) Traditional Tests Distinguishing Preparation from Attempt

1) Last Act (Eagleton): Δ guilty only if he did everything he could do, but by gratuity or some other event the result did not occur.
2) Dangerous Proximity: (Holmes in Kennedy) – mushy test

i. How bad is the harm of the offense if it were achieved?

ii. How close to achieving the offense did the Δ come?

3) Murray Test: Actions manifesting an attempt and direct movements up to the consummation of the final act (anomalous acts that have no other purpose)?
4) Constitutional Concerns (14th amendment) with Attempt Tests: Very mushy, lead to arbitrary enforcement, inconsistent results (McQuirter only guilty of stalking cause he was black and victim was white)
c. Giving Up in the Middle (ONLY Allowed under MPC!)
a) Substantial Steps: MPC Approach to Establishing Criminal Intent for Attempts
1) MPC §5.01: Criminal Attempt:

i. Mens Rea requirements for elements of attempt:

1. Actus Reus (conduct): Purposely
2. Result: Purposely or Knowingly
ii. Δ must purposely take a “substantial step” towards commission of the crime:

a) lying in wait, following victims, 

b) enticing victim to go to place where crime can be committed, 

c) finding a place to commit crime, 

d) unlawful entry of a structure/vehicle/etc where crime will be committed, 

e) possession of materials specifically designed for unlawful purposes 

and have no other lawful purpose, 

f) collecting materials to be used in crime or near place of commission, where such has no lawful purpose of the actor under the circumstances, 

g) soliciting an innocent agent to engage in conduct constituting an element of the crime
2) Applications:

i. Focus of MPC is on the dangerous acts already committed, not the acts that remain to be done.  (Donton)
ii. Hawkins: breaking in, getting under sheets = substantial step
iii. Ramos: calling several people to get meth = substantial step
iv. Presto: only said he tried to get drugs so people would pay him, too many other steps left (getting drugs, negotiating price, distributing to guys, etc--not guilty)
2) DEFENSE 1: Renunciation (Abandonment) MPC ONLY!!!!
MPC ONLY: Renunciation of criminal purpose is an affirmative defense if it is voluntary and complete.

Renunciation only comes into play when actus reus and mens rea are satisfied. 
a) Why should Abandonment be a defense?

1) For: Want to stop people from taking substantial steps, BUT also want to discourage people from taking further bad actions once they’ve already done all this bad stuff.
2) Against: Substantial steps are bad enough that we don’t want people to even take those steps.
3) Exonerates under the MPC completely, but in Cali/others only mitigates sentences.
i. Staples: renounced, but had already committed the attempt so guilty under CL
b) Elements of MPC Renunciation (In MPC, not in Cali)
1) Voluntary: decide by OWN will, not cause police are on to you or something else stops you
i. NOT stopped due to intervention of another OR some other extraneous factor (LeBarron – stopped rape attempt cause girl pregnant = extraneous)
ii. (Staples landlord discovers drilling tools, not voluntary/complete)
2) Complete: do something that clearly shows you have abandoned the intent, not that you are just wavering or postponing (i.e. get rid of gun)
3) To renounce: give yourself up or stop someone else
4) NOTE: Must give up both the actus reus AND the mens rea (Staples only the act, not mens rea

5) NOTE: Purpose is to stop dangerousness
d. “Defenses” to Attempt Liability: Impossibility
1) Pure Legal Impossibility: Think you’re doing something illegal, but the act is not criminal anyway!  ONLY DEFENSE THAT WORKS FOR IMPOSSIBILITY!! ( (Henley ex of fisherman who thinks fishing without a license is illegal, but in fact its not criminalized)
2) Traditional Legal Impossibility: Try to commit something you think is a crime, and it is a crime, but fail to go far enough. (EX: changing number on check, but not a material alteration since words used)
3) Legal/factual Impossibility: If legal condition were as you believed it to be, you would be committing a crime.  (EX: Henley receiving goods he wrongly believed as “stolen”—guilty since illegal to receive stolen goods, doesn’t matter if they aren’t stolen since you thought they were)
a) Thousand: soliciting agent he thought was 13yo—did all he could to commit the illegal offense that was impossible for him to complete because she was not 13.
4) Pure Factual Impossibility: If facts were as you believe them to be, did you commit a crime? (pick-pocket someone with nothing in their pocket, shooting an unloaded gun you thinks loaded)
a) Dlugash (shooting an already dead person you think is alive)
b) Policy: 
1) Deterrence: Want to deter people from what they THOUGHT they were doing—they’re still dangerous even though facts were fortunate for them.
2) Retributivist: Person had same mens rea as someone who commits the act!
e. Mens Rea and Attempts

1) MENS REA Required for Attempt Elements
a) Conduct: Purposely wanted the conduct to occur
b) Result: Purpose or Knowledge that people would die (examine probability of death)
c) Attendant Circumstances:  Same as the culpability required by the crimecrime (Dunne thought girl was of age, but statutory rape statute imposed strict liability even if you didn’t know her age)
d) Smallwood: purpose to have sex (conduct), but not practically certain they’d die (result) 
IX. CONSPIRACY

a. INTRODUCTION
1) NO Merger Doctrine
a) Pinkerton:  The overt act of conspiracy (agreeing to do something criminal) is entirely  independent of the crime being punished.  This is unlike attempt where it would be repetitive to punish for the same act.
b) Callanan: Conspiracy generates danger in itself that is not confined to the completed offense.
Policy Reasons to punish conspiracy separately:

1) Groups pose a greater potential threat to the public than individual crimes.

2) Increased likelihood of success.

3) Decreased likelihood that partners will back out of committing the crime (confirms crim. desires)
4) Groups are able to pull off more complex crimes than one can achieve alone.

5) Other crimes unrelated to the original purpose are more likely to occur.

6) COUNTER POLICY: Not fair to punish people for an inherently innocent act of getting together without doing anything.

2) MPC §5.03: Criminal Conspiracy
a) (1) Definition: Person guilty of conspiracy when he acts with the purpose of promoting or facilitating a crime by
1)  a) agreeing to engaged in criminal conduct OR an attempt or solicitation to commit a crime
2) b) agreeing to aid such other person in planning or commission of such crime or in the attempt//solicitation of a crime
b) (5) Overt Act: No person shall be convicted for conspiracy to commit a crime other than a 1st or 2nd degree felony UNLESS an overt act in pursuance of the conspiracy is proven to have been done by him or by a person with whom he conspired. (Overt act only needed for crimes other than 1st/2nd felony)
c) (6) Renunciation of Criminal Purpose: It is an affirmative defense that the actor, after conspiring, THWARTED THE SUCCSS of the conspiracy through complete and voluntary renunciation of his criminal purpose.
3) ELEMENTS SUMMARY OF MPC
a) Actus Reus: Agreement.  What are they conspiring to do?
1) For 1st and 2nd degree felonies: Agreement alone

2) For other crimes: agreement + overt act in pursuance of the conspiracy by Δ or an accomplice
b) Mens Rea: Purpose
1) To agree with someone, AND

2) To commit a crime

c) Defense:  
1) Renunciation (only in MPC!)
i. Complete

ii. Voluntary

iii. Successful in thwarting the conspiracy
2) Ignorance of the Law
i. Ex: A and B make an illegal campaign contribution together, but didn’t know it violated the law.
ii. CL: Conspirators must get together with an evil purpose to commit crime (A/B ~guilty)
iii. MPC: Disagrees, ignorance of law is no excuse just like other crimes (A/B guilty!)
3) NOT Legal Impossibility: Agreement to commit a crime is enough, even if crime can’t occur
d) Punishment:

1) CL in Callanan: conspirators can be punished more harshly than if the crime actually occurred
2) MPC: Punish the same as if crime occurred, except 1st degree offenses become 2nd degree
4) GERMAN Penal Code: Formation of Criminal Organizations

a) Whoever forms an organization directed towards committing a crime, or participates/recruits for/supports the organization, shall be punished.  
b) EXCEPTIONS: political parties OR commission of crimes is only an object OR activity is minor
c) Ringleaders punished more harshly
d) People with only slight participation/involvement do NOT have to be punished.

e) Differences from US: More forgiving than MPC for minor participators, whereas common law holds you responsible for ALL accomplice crimes under Pinkerton.
b. Pinkerton vs. McGee Rules: Accomplice Liability – APPLY BOTH!!!
1) TEST 1 (Pinkerton): One can be held liable for all reasonably foreseeable crimes in furtherance of the conspiracy agreement.
2) TEST 2 (McGee): One can only be held liable for the things he explicitly agreed.
a) McGee only guilty if he solicited, requested, commanded, or intentionally aided another in the offense
c. Agreement
1) COMMON LAW:
2) MPC: Even if someone else is acquitted of conspiracy, the person they conspired with can still be found guilty.
a) Deterrence: If you’re a Δ trying to conspire, even if unsuccessful, you are trying to create danger.
b) Retributivist: You should be punished for your own guilty mind—what you did was bad, and it doesn’t matter if others knew you were conspiring with them.
3) MPC §5.04: Incapacity, Irresponsibility, or Immunity of Party to Solicitation or Conspiracy
a) (1) It is immaterial to the liability of a person who solicits or conspires with another to commit a crime that 
1) (a) he or the person he so solicits/conspires with does not occupy a particular position or characteristic that is an element of the crime, if he believes he does have one of them, OR 
2) (b) the person whom he solicits/conspires is irresponsible, or has an immunity to prosecution or conviction for the commission of the crime (Berkowitz partner not liable, Δ still guilty)
X. SOLICITATION

a. MPC § 5.02: Criminal Solicitation
1) Definition: A person is guilty of solicitation to commit a crime if with the purpose of promoting or facilitating its commission he commands, encourages, or requests another person to engage in specific conduct which would constitute such crime or an attempt to commit such crime or which would establish his complicity in its commission or attempted commission.
2) Uncommunicated Solicitation: It is immaterial that the actor fails to communicate with the person he solicits to commit a crime if his conduct was designed to effect such communication.
3) Renunciation of Criminal Purpose: It is an affirmative defense that the actor, after soliciting another person to commit a crime, persuades him not to do so or otherwise prevented the commission of the crime under circumstances manifesting a complete and voluntary renunciation of his criminal purpose.
b. ELEMENTS

1) Actus Reus: commands, encourages, or requests someone to do something criminal
2) Mens Rea: purpose for all
3) Renunciation:
a) Completely

b) Voluntary

c) Successfully thwart what you were trying to do from happening
4) Unilateral Rule: Even if someone else doesn’t hear/respond/cooperate with you, still guilty of solicitation.
c. CASES:

1) UNILATERAL: Benson: Δ guilty of solicitation even though woman did not cooperate to perjure testimony, and it was legally impossible for her to perjure her testimony since she would not be able to testify.

2) UNCOMMUNICATED: Lubow Δ guilty of solicitation even though another party did not corroborate in jewelry scheme.
CRIMINAL LAW – DETAILED CASE SUMMARY OUTLINE
XI. Why do we have criminal law and what does and can it do?

a. Why Punish at All? (p4)

1) Blarek v. US: (gay racketeers) Application of the traditional principles of punishment (Deterrence, Retribution, Incapacitation, Rehabilitation) and other sentencing considerations.
2) MPC § 2.12 (p28): Courts can dismiss cases where defendant acts within customary license or tolerance, acts that cause little or none of the harm sought to be prevented by creating the law, or presents other partial excuses not foreseen by legislature.
b. What kinds of conduct can we punish (are there any limits on what we can punish)? (p69)
1) Stanley v. Georgia:  (possession of obscene material) Punishment limited based on 1st Amendment rights and privacy concerns.  State cannot justify such drastic invasions of personal liberties under the 1st and 14th amendments.  Can’t punish based on moral desirability of controlling a person’s private thoughts. “Obscenity” is unclear and he possessed them only in the privacy of his home---no harm to others and no empirical link between the obscene materials and criminal behavior.  
2) State v. Saiez: (possession of embossing machines) For a state to exercise of police power, statute must be in pursuit of the general welfare (ends) and the means it chooses must have some rational relationship to the general welfare.  Can’t criminalize possession of materials that CAN be used for unlawful purposes—must require INTENT or KNOWLEDGE to actually commit an unlawful act.  Statute here unconstitutional because it does not include requirement of intent to actually make fake credit cards.
Constitutional Limitiations (p588)

3) Lawrence v. Texas:  (gay sodomy) Criminalization of consensual conduct, Doctrinal Test: 
a) Privacy: Constitution protects privacy in regards to “marriage, procreation, contraception, family relationships, child rearing, and education” and to “define one’s own concept of existence” without compulsion by the state.
b) History: No previous laws against the conduct or protecting the defendants (consensual, not involving minors, no harm done)
c. If we are going to punish in general and can punish a particular act:
1) How do we punish? (p33)
Alternative Punishments (p41)
a) US v. Gementera: (sandwich sign for mail theft)Type of sentence must be imposed for permissible purposes and must be reasonably related to the purposes.  Consider: 1) Does the punishment further any generally accepted goals of criminal sentencing?, 2) Is it “Cruel and Unusual”? Contemporary sense (today) AND backwards sense (time Bill of Rights adopted), and 3) Policy

Punishment v. Sanction v. Measure (What is punishment?) (p69)
b) Kansas v. Hendricks: (sex predator law) Involuntary incapacitation of “sexually violent predators” in mental institutions does not violate double-jeopardy or ex post facto rights.  Original sentence was punitive and deterrent—the involuntary confinement is for rehabilitation and incapacitation.  Since SVP Act was non-punitive, an essential prerequisite for both double jeopardy and ex post facto claims was removed. (PROF: Disagrees, D never free under this act)

2) How much should we punish? Proportionality (p4)
a) Ewing v. California: (3-strike law for 3rd felony) SC long held that Incapacitation and deterrence rationales support recidivism statutes such as the three strikes law.  Nothing in 8th amendment prohibits “protecting the public safety”.  Empirical evidence shows repeat offenders are an increased danger to society and thus justifies a rational legislative judgment that incapacitation is an effective means of protecting the public.

b) United States v. Angelos: (dealing weed and 3 firearm offenses) For a sentence to be unconstitutional (cruel and unusual under the 8th amendment), it must be grossly disproportionate AND pass common law test.  SC affirmed similar sentence in Hutton v. Davis, so sentence here was affirmed EVEN THOUGH court believed it was grossly disproportionate considering: 1) Nature of crime vs. relation to the punishment, 2) Punishment for other offenses in the jurisdiction, and 3) Punishment for similar offenses in other jurisdictions.  Deference made to legislature to decide/change, not the court.

c) Collateral Effects of Punishment (p56):
1) Public Sanctions: Jury service, immigration, food stamps and social security, federal benefits (loans/licenses/grants), Registration (Megan’s Law), Firearms Possession

2) Private Sanctions & Civil Liability: Disbarment, loss of license, loss of employment/business/career, civil tort remedies (financial)

d. Victims (Community Based Sanctions)
1) People v. Mooney: (Δ was a minor who murdered 2 people) Alternative community-based sentences (such as victim reconciliation) can be used to reduce criminal sanctions in order to achieve societal goals (living examples, provide rehab, educate public---does more good than length/expensive prison terms).

XII. PRINCIPLE OF LEGALITY (BB1) (p107)
What must the institutions of government do to inform citizens about what conduct is criminal before such conduct transpires, and who must tell us?

a. “The Who”: The Institutional Leader in the Principle of Legality, the Legislature
1) Principle of Legislativity: p109

a) MPC §1.05: No conduct is criminal unless the code or some other statute says so.  Power to make criminal law rests solely with the legislature.  All law should come in form of statutes rather than judicial opinions.

b) CW v. Keller: (mother put fetuses in a box) Court created common law misdemeanor for indecent disposition of a dead body rationalizing that common law crimes can be made where harm to the public occurs and legislature has NOT had a chance to make the law.  (VIOLATES THE MPC §1.05! Pennsylvania later adopted 1.05 so common law crimes could not be made),

c) Meadows v. State: (drunk driver killed a fetus, not a “person”) Court CANNOT create a crime when there is not a sufficient harm to the public and the legislature has HAD a chance to make the law enforceable.  No common law support that fetus is a person and court refused to create a new law.  Court defers to legislature for creation of crimes since: 1) General Assembly representative of the public, and 2) Legislative committees conduct non-adversarial hearings to make sure all distinctions are properly drawn and the severity matches other offenses

d) Mistretta v. US: (Δ charges Congress’ delegation of power to Sentencing Comission ) Congress can constitutionally delegate its power to make law to independent commissions (such as the Sentencing Commission which creates federal sentencing guidelines.)  

2) Principle of Lenity: p123

a) MPC §1.02: When interpretations of the law are unclear (tie vote), then as a tiebreaker must view in terms most favorable to the accused to be extra careful in making actions criminal.

b) Johnson v. State:  (delivery of controlled substance to fetus) Statute was unclear on whether delivery included through the umbilical cord, so court looked to legislative intent and determined the legislature had a chance to define delivery but decided against it for policy reasons.

3) Principle of Specificity (Void for Vagueness): p127
a) People v. Bright: (Δ arrested for loitering at subway) Loitering is inherently innocent—must rewrite to include some purpose. Test for vagueness: 1) Statute must provide sufficient notice of what conduct is prohibited (can’t be innocent conduct!) so that the average person would know what the wrong act is by reading the statute AND 2) Statute must NOT be written to permit or encourage arbitrary and discriminatory enforcement:  Is the statute specific enough as to what law enforcement can and cannot do when arresting people for the crime?

b) People v. Nelson: (jostling statute) Fair notice given—statute specifically delineates conduct easily avoided by the innocent minded.  Discretion by police is clear—statute doesn’t cast such a large net that it grabs everyone, easy for cops to observe the conduct set in the statute.

c) Chicago v. Morales:  (gang loitering ordinance) Gang ordinance struck down for failing to give the ordinary citizen adequate notice of what is forbidden and what is permitted and provides absolute discretion to police officers to determine what activities constitute loitering (no clear definition).

d) State v. Maldonado: (Girl bought/gave heroine to brother who died) Question not whether she had sufficient notice her actions were unlawful, but whether she had fair notice of future consequences.  NOT TOO REMOTE is a question for the jury based on the facts of the case.  Clear that only those who were “not too remote” could be convicted.

b. “The What and the How”: What and how must they tell us?

4)   Principle of Prospectivity: p144

a) Rogers v. Tennessee: (year-and-a-day rule thrown out) Ex post facto (retroactive application of laws) does not apply to common law.  This law was not part of the criminal code, had never been enforced, and was outdated, allowing for the change.  Constitution Article I states” No bill of attainder (affecting 1 person) and also that no ex post facto law shall be passed.
   Publicity: p149

b) US v. Casson: (∆ broke burglary law 6 hours after punishment increased).  Actual notice to a particular individual is not a prerequisite when adequate notice of the bill is given to the public (bill was in the public domain for several months, given wide publicity, and 100,000 copies of the bill were printed/distributed/available to the public 2 weeks before President signed).
c. “The Where”: Where must an act be committed in order for it to be considered potentially criminal?

Personality Principle (p158)

1) US v. King: (Δ charged for distributing heroin in Japan for importation into the US) Nationality Principle: ∆ is a US citizen and owes the country and its laws respect for their authority under statutes with a legislative intent to control actions within and without the US.
2) US v. Lara: (Δ convicted in tribal court AND federal court) Dual Sovereignty Doctrine: More than one sovereign can punish someone for the same act as long as they draw from different sources of power.  Also: Active Personality Principle (status of defendant as part of a group) AND Passive Personality Principle(status of victim—US Officer)
Protective Principle (p165)

3) US v. Rodriguez: (false statements on immigration form) Protective Principle: Entry by an alien into the US is an attack directly on the sovereignty of the country.  State has inherent power to protect itself from destruction caused by attacks on its sovereignty—can be used to try anyone regardless of where they come from
XIII. ACTUS REUS (BB2)
What must a party do or not do in order to face criminal liability—what specific acts must they commit or fail to commit?
a. Overview

    Offense Elements Distinguished (p202)

Offense vs. Defense Elements (p202)


Burdens of Proof (p203)

1) Patterson v. NY: (killed neighbor who was sleeping with wife, aff. Defense of extreme emotional distress) State only has to prove the core elements of a crime beyond a reasonable doubt—any periphery elements (i.e. affirmative defenses such as insanity) must be proven by ∆ by a preponderance of the evidence.
2) MPC §1.12:  

1) No person can be convicted of an offense unless EACH element is proven beyond a reasonable doubt, without such proof, innocence of ∆ is assumed.  

2) Section 1 does not: a] require the state to disprove any affirmative defenses unless and until there is evidence support such defense OR b] apply to any defense which plainly requires the ∆ to prove by a preponderance of the evidence.  

3) Affirmative defense under 2a is any that arises under a section of the code which so provides, or b) relates to an offense defined by a statute other than the code and such statute provides, or c) involves a matter of excuse or justification peculiarly within the knowledge of the ∆ on which he can fairly be required to adduce supporting evidence




Presumptions (p206)

3) People v. Levya: (Δ in car where drugs found) State can place burden of proof upon ∆ to show something if there is a rationally supportable inference involved.  State only has to prove prima facie—presence in car and drugs in the car.  Once proved, they can rely on the presumptions unless ∆ can rebut them.  Jury MAY find ∆ guilty if state provides prima facie case BUT does not have to if they believe ∆’s evidence.
b. Is Status a Sufficient “Act”? (Acts vs. Status: p214)

1) People v. Davis: (Δ found in bathroom injecting self with heroin) Voluntary status (drug dependence) is not a defense against criminal liability under law.  You can criminalize all the stuff that leads to your addiction, and you can criminalize any of the consequences that occur as a result of your addiction, but you can’t criminalize addiction itself
2) Pottinger v. City of Miami: Involuntary status gives some people no realistic choice to live otherwise due to various economic, physical, or physiological factors beyond their control.  Cruel and unusual to punish people for inherently innocent conduct that causes no harm to the public based solely on their involuntary and unforeseeable status as homeless people.  Unlike Powell, the acts leading to homelessness occurred so much earlier that court draws line on the voluntary acts that led to their status.  NO ONE makes the deliberate choice to be homeless whereas people do make the deliberate choice to use drugs and consequentially become addicts.
3) Powell v. Texas: (public drunkenness statute) Can criminalize any of the consequences that occur AFTER you take on a voluntary status (drinking/addiction).  Can’t criminalize status alone, but can criminalize socially offensive behavior: appearing in public drunk, which results after taking on the status.
4) Robinson v. California: (addiction criminalized) Can’t criminalize involuntary status without the acts that lead to or any consequences that occur afterwards.
c. Voluntariness (Voluntary vs. Involuntary Acts: p223)

1) State v. Tippetts: (supplying contraband to jail after arrested for something else) A voluntary act can’t be criminalized if the involuntary act is an unforeseeable consequence resulting from the voluntary act.  Ultimate goal was not to bring drugs into the prison.  Voluntary acts require more than awareness—can be aware you are having an involuntary reflex that hurts someone but that does not make the involuntary act a voluntary act.  Intervening act—police forced him into prison involuntarily.
2) US v. Tucker: (Porn on computer) ∆ knew he possessed contraband and knew how to get rid of it, but did not do so.
d. Not Acting (Omissions p236)

Duties (p236)

1) State v. Miranda: (man did nothing when wife beat child) As a parent, ∆ had a voluntary legal duty to protect child from abuse but failed to do so.  Failure to act breaches a legal duty when 1) special relationship, 2) statute imposes duty to help another, 3) contractual duty, 4) one voluntarily assumes care of another (Kuntz adds 5) creation of peril, see below)
2) State ex rel. Kuntz v. Montana: (Wife injured husband in self-defense but failed to get help) Adds 5th duty: creation of peril: you gain an obligation after you do something to harm another as long as it does not pose a risk to yourself
Omissions vs. Commissions (p254)

3) Vacco v. Quill: (assisted suicide vs. refusing lifesaving medical care) Omission liability (not doing something) requires a duty whereas commission liability (going out of your way to do something) does not.  Constitutional under equal protection clause since they are distinct acts: 1) EVERYONE can refuse medical treatment (omission) vs. 2) EVERYONE is prohibited from assisting suicide (commission).  Examples: Omission: doctor not giving treatment (legal)  Commission: Dr. Kevorkian helping people die (commission)
e. Possession (p256)

Simple vs. Compound Possession (p260)

1) People v. Lee: (possession of unsealed alcohol container in public) Can’t criminalize innocent behavior (carrying alcohol) like here but COULD criminalize actual conduct (consumption in public)
Actual vs. Constructive Possession (p263)

2) People v. Rivera: (tells brother to get gun and shoot) Dominion and control over a person is equivalent to possession even if you don’t have actual possession.
3) People v. Valot: (weed found in hotel room) Dominion and control over an area makes ∆ liable for constructive possession even without actual possession.
Innocent Possession and Other Defenses (p273)

4) People v. E.C.:  (bouncer gave confiscated coke to police when they arrived for noise violation) Innocent possession is a defense to drugs & weapons as long as it was temporary and innocent.  Policy: we WANT people to confiscate illegal items and turn them into police and this requires at least temporary possession
XIV. MENS REA (BB3)
What mental state must a person have in order to be convicted of a crime or of certain specific crimes?

a. How is this different from actus reus?  Voluntariness vs. Mental States (p279)

1) In the matter of Ronnie L: (gun in jacket from friend) Voluntary acts are bodily movements performed consciously.  Here, he possessed the gun for a sufficient period to allow him to terminate possession but he voluntarily chose not to do so.  Since strict liability crime here, intent is irrelevant.
b. Overview (p282)

1) Queen v. Tolson: ???

2) MPC §2.02:  Mental Culpabilities Defined (Purposely, Knowingly, Recklessly, Negligently) p284

c. How do we make sense of what a particular statute says about the necessary mental state? (p288)

1) People v. Ryan: (did not know amount of chemical in shrooms) When only one element of a crime requires a culpable mental state, it is presumed to apply to EVERY element of the offense unless legislative intent says otherwise (i.e. that it’s a crime of strict liability).  Here, knowingly used for part of the offense so it was the required mental state.  ∆ did not know how much of the chemical he possessed, so he was not guilty.
2) State v. Lozie: (drug trafficking near school) Strict liability crimes must CLEARLY be laid out.  Here, vicinity of juveniles aggravating condition made clear it was strict liability, BUT the vicinity of the school did not do so.  Thus, legislative intent was not to impose strict liability and must follow default rules (in this state, recklessness).
d. What different kinds of mens rea are there?

Purpose v. Knowledge (p298)

1) People v. Steinberg: (Conscious Object vs. Awareness: father failed to help unconscious child) Intent = Purpose in law.  If purpose found, all the mental states below it are satisfied (Knowingly, Recklessly, Negligently). ∆ tried to argue knowingly should be required state, but doesn’t matter—purpose covers knowingly.
2) Holloway v. US: (Conditional Purpose: carjacking with conditional intent to shoot only if victim resisted) Conditional intent always suffices for actual intent.  Statute set out requirement of intent—cannot be negated by requiring a victim to comply with a condition that ∆ has no right to impose.
3) State v. Wyant: (Purpose v. Motive: ethnic intimidation statute) Cannot punish MOTIVES, only actual intent.  One can have motive without intent (wife could have motive to kill husband but no intent to do so), or intent without motive (psychopath has intent to kill but no motive).  CANNOT make a separate statute criminalizing motive—it requires an actual act.  INSTEAD, must add it to individual statutes geared towards specific behavior. (Can’t outlaw burning cross in yard with racial slur, can outlaw burning of crosses AND elevate punishment for having a racial slur on it).
Knowledge v. Recklessness (p309)

4) People v. Sanchez: (Certainty vs. Likelihood: friend shoots other friend in shoulder) Depraved indifference = recklessness (good chance something bad might happen and you ignore the risk), Intentional murder = purpose (know what you’re doing and want it to happen).  In this case, less than 100% purpose—it was not his conscious objective to kill him, only to disable or frighten him.  ALSO: Depraved indifference murder = extreme recklessness with grave risk of death vs. Reckless manslaughter = less extreme recklessness with substantial risk of death
5) US v. Jewell: (Willful ignorance and Conscious Avoidance: 100 lbs of weed in car but he avoided knowing about it) Knowledge subjective test (ostrich instruction) applied here—100% knowledge not required to meet knowingly requirement if it is practically certain that he knew he had weed in the car but intentionally avoided finding out about it (willful blindness) Ostrich instruction—practically certain illegal but put head in the sand to not find out more—rare to find ∆ guilty under this instruction.
6) People v. Coe: (Wilfulness and Knowledge of illegality: nurse searched patient for his money) Willfully = knowingly.  For willfulness, just have to show ∆ was aware her conduct was illegal.  ∆ does not have to know exact statute they are breaking, only that their conduct is unlawful.  Objective test used here: what would a normal nurse given training on this have known?  Knowledge doesn’t always just modify the act you engaged in, but can also modify the illegality of your conduct
Recklessness vs. Negligence (p323)

7) People v. Strong: (magician with knives)  Courts split on applying objective vs. subjective test to recklessness, BUT purposely and knowingly are ALWAYS subjective.  This court used subjective test and allowed negligent charge to be added in addition to apply the objective test (? for the jury)
8) CW v. Pierce: (physician practicing without license saturated woman in kerosene) Court (Oliver Holmes) applied OBJECTIVE test to recklessness—whether an ordinary person in that situation would have disregarded the risk.  Negligence is whether a RPP would have been aware of the risk.  If you use an objective standard for recklessness and negligence, you get the same result!
Negligence vs. Strict Liability (p329)

9) Morissette v. US: (converting bullet shells on federal property into scrap metal) Strict liability crimes that don’t harm the public good require intent of the act knowing it was illegal.  However, social welfare, strict liability crimes that harm the public good do NOT require mens rea.
10) State v. Wingate: (undersized catfish trucker) Strict liability applied—legislative intentionally left off mens rea as a matter of policy—no one could EVER be convicted if they had to “know” the catfish were undersized—this is a type of crime that all people must familiarize themselves with.
e. What is the relationship between actus reus and mens rea? (p342)

Concurrence (p342)

1) Regina v. Faulkner: (∆ lit match while stealing rum and burned ship down) Criminal law does not consider foreseeability.  Must have the INTENTION or at least recklessness in causing an act.  If you take the rum and theres a .0001% chance the ship will burn, no mens rea.  Greater the possibility of harm (fire starting), the higher up the ∆’s mens rea becomes.  If you take the rum and sign warns you there a high probability fire will start, mens rea raised to at least recklessness.  Can be guilty of larceny but not arson of the ship.
2) Regina v. Cunningham: (stole gas meter which leaked gas into neighbor’s house) SKIPPED in class—malice requires an actual intention or recklessness as to whether such harm should occur (foresight of possible consequences)
3) Palani Goundan v. Emperor: (thought he accidentally killed wife so framed as a hanging which really killed her) SKIPPED in class—must have actual intention to kill her to find murder.  Here, intention was only to injure.
4) Thabo Meli v. Regina: (plan to kill man by throwing him off bridge but accidentally killed him by force) SKIPPED—ultimate intent was to kill the guy, doesn’t mater how they intended to do it!
f. Mistake (p350)

Mistakes of Governing Law (p356)

Traditional Principle: Ignorance is No Excuse, nor is culpable ignorance or subjective awareness a presumptive element of offenses (p356)

1) US v. Baker: (intentionally dealt goods and knew they were counterfeit but did not know of the law) Default rule is that ignorance of the law is no excuse.  Statute does not require that you KNOW Congress passed a law—only that you intentionally dealt goods and knowingly used a counterfeit mark, both of which were admitted by ∆.  ∆ does not have to know conduct is against the law.
2) CW v. Doane: (custom to steal while unloading cargo)  Defense that everyone breaks the law is inadmissible.  Applies to someone who knows what they’re doing is illegal but receives contrary information (NOT an official, written statement as the MPC requires!).
Due Process Limitations on Traditional Principle (p357)

3) Lambert v. California: (convict did not know of LA ordinance requiring her to register within 5 days) Ignorance of the law IS an excuse when your legal obligation is obscure (hard to know about), regulatory, and PASSIVE (something telling you what you must do, not what you can’t do).  If time period was longer, case may have come out different—but violates due process to not give sufficient notice.
4) State v. Leavitt: (convicted and not allowed to possess firearms for one year but not told he had to reregister when he got them back after that) ∆ denied due process since he was not told by the court of an obscure/passive law (just like in Lambert).  PASSIVE obligation—something you must do, not something you can’t do.
Statutory Interpretation Limitations on Traditional Principle (p359)

5) Cheek v. US: (did not think he had to pay taxes based on constitutional and statutory arguments) Court denied constitutional challenges BUT allowed jury to consider the reasonableness of his belief of the statutory interpretation (objective test).  Willfulness requires government prove a duty exists, the ∆ knew of this duty, and that he voluntarily and intentionally violated this duty.  Here, guy was not ignorant and unrelated to the complexity of the tax laws (just whether or not he had to pay taxes!).  If his belief was reasonable due to the complexity, he may have gotten off.
6) Ratzlaf v. US: (structuring deposits less than 10,000 so bank doesn’t report) Knew he had an obligation, knew he shouldn’t violate this obligation, but did not know exactly why it was wrong.  Court ruled legislature intended for willfulness in statute to mean that he acted with knowledge that his conduct was unlawful.  Complex statute made it tougher to convict him.
7) Bryan v. US: (selling guns without a license) KNEW his conduct was unlawful although he did not know which law he was breaking.  Different from Cheek and Ratzlaf who did not think their conduct was illegal.
Good Faith Reliance on Official Pronouncements Limitations on Traditional Principle (p365)

8) Hopkins v. State: (charged for putting up lighted signs even though advised by State’s Attorney they were legal) Ignorance is no excuse of the law with 2 exceptions: 1) fair notice (principle of legality) or 2) OFFICIAL statement.  Advice by officials must be WRITTEN and OFFICIAL, not the case here so found guilty.  Reason: Don’t want advice to supersede the law.
9) Cox v. Louisiana: (civil rights rally near courthouse) Police enforcement of “near” made conduct legal, otherwise would raise entrapment issues.  NEAR is very vague and allows for discriminatory interpretation.
10) People v. Marrerro: (peace officer carrying gun) Individuals cannot make their own interpretations of ambiguous law.  Peace officers should be held to a higher standard to know the law.  ALSO, if any doubt, he should check with someone—if everyone’s reasonable beliefs were allowed, mistakes would be endless.
Cultural Defense Limitations on Traditional Principle (p369)

11) US v. Tomono: (Jap importing turtles) For universal crimes, cultural defenses are NOT allowed.  For regulatory/obscure crimes, they are admissible.  Some courts allow, some do not due to capacity problems of interpreting law in both countries, and deciding if illegal conduct should be allowed here!
12) State v. Woods: (Blanket Act – woman knew divorce invalid) Mistakes of fact are excused (did not know man was married), whereas mistakes of law are not (thinking divorce was valid)Woman made a mistake of law even though she knew ALL the facts and knew the law really well so as to work around it.
Mistakes of Non-Governing Law (p373)

Mistakes of Non-Governing Law Treated like Mistakes of Governing Law (p373)

13) People v. Bray: (unsure if convicted of felony) Ignorance of the law IS an excuse if you get reliable information from a reliable source—purpose is that we don’t want to excuse people who don’t try to figure out their legal obligations, but here, Bray tried REPEATEDLY to figure out his felony status, so he was excused
Mistakes of Non-Governing Law Treated like Cognate Mistakes of Fact (p374)

14) Arguments for excuses for ignorance of the law: Cheek = statutory argument, Ratzlaf/Cheek/Bryan = complexity of law arguments, Lambert constitutionality of obscure regulatory crimes

g. Intoxication (p380)

1) State v. Cameron: (girl drunk and hits boyfriend with bottle) Intoxication CAN be a dfense only when you are so drunk as to negate an element of the offense.  “A prostration of faculties such that ∆ was rendered incapable of forming intent.”  Intoxication only admissible to negate specific intent (purposely/knowingly) but NOT admissible when general intent (reckless/negligent) involved (German penal code is STRICT LIABILITY—intoxication no excuse, but does limit sentence).
XV. CAUSATION (BB4) (p399)

What kind of causal role must certain activities play in leading to harm for there to be the possibility of criminal liability?

a. Overview: Basic Struction of Causation Inquiries: Actual and Proximate Cause (p399)

1) MPC § 2.03: Causation: (1) After all elements are met, apply BUT FOR test.  (2) When Purposely or Knowingly, result element not established if not within purpose of the actor unless there is a) transferred intent OR b) same kind of harm results that is not too remote or accidental, (3) When recklessly or negligently and result is not within risk of which actor is aware or should be aware, then element not established unless: a) transferred intent OR b) same kind of harm results that is not too remote or accidental
2) Robertson v. Commonwealth: (police fell off bridge arresting escapee) For result crimes, State only needed to prove BUT FOR and FORESEEABILITY.  Foreseeability cannot be “too remote”—it’s a jury question for community to decide how far criminal responsibility should go.
Cause-In-Fact (p408)

3) Commonwealth v. Atencio: (guys who played Russian roulette with victim charged w/manslaughter) Intervening causes don’t always prevent you from being criminally liable if you were the actual (but for) and proximate (foreseeable) cause.  No duty to prevent deceased from playing, but they can’t cooperate or join with him.
b. Proximate Cause (p411)

Victim Actions and Traits (p411)


Subsequent Victim Intervention: Deliberate Victim Self-Destruction (p411)

1) People v. Campbell: (∆ gave deceased gun knowing he wanted to commit suicide) If there’s a substantial intervening factor, original actor is not guilty (even if the harm was foreseeable).  Encouraging someone to commit suicide is morally reprehensible, but not murder since there is no present intention to kill.
2) People v. Kevorkian: (suicide machine) Result must be a direct and natural result of ∆’s act.  Intentionally providing the means by which one can commit suicide is not murder, although recklessly or negligently providing the means could lead to conviction on a lesser offense.  Here, ∆ was not the direct/natural cause of the result since patients raised their arms as the intervening act.
3) State v. Bauer: (took pregnant girlfriend to woods to commit suicide together) ∆ who eggs on someone or is involved with getting them to commit suicide is not ultimately responsible for the death, but he still did something wrong and will probably be guilty of a lesser crime (assisted suicide, conspiracy, etc.)
Subsequent Victim Intervention: Risk Taking (p418)

4) People v. Kern: (white ∆s chased black guy into road where he got run over)  ∆’s actions were a direct and foreseeable cause of death—they chased him into the road which was the only reasonable alternative left open to him besides getting beat up.  Reckless behavior where there was a SUBSTANTIAL chance of death in the highway.
5) Commonwealth v. Root:  (drag racing on highway, one guy died)  Even though ∆ was reckless, the deceased directly caused his own death.  Unlike Kern, deceased had a safe option to avoid the risk.  This case passes actual and proximate cause, but intervening cause was sufficient to cut the effects of ∆’s recklessness.
Prior Victim Vulnerability (p423)

6) State v. Frazier: (∆ punched a hemophiliac who bled to death later)  Statute: Even if you don’t mean to kill someone, if it results you are still liable for the death.  Not an excuse to not know of their diseased condition OR that the punch alone wouldn’t have been sufficient alone without the disease (charges are usually downgraded based on ∆’s responsibility)  Unlike Root, this was purposeful.
7) People v. Stamp: (∆s robbed store, owner died of heart attack) Felony murder imposes strict liability—even if you don’t know of the victim’s vulnerability, doesn’t matter, you are responsible for whatever happens.  Moral Waiver: If you have the mens rea for the felony, whatever else bad happens (death) tough luck…
Third Party Intervention (p427)


Medical Interveners (p427)

8) Williams v. State: (∆s shot taxi driver, who died when trach tube blocked in hospital) An intervening cause breaks the chain of criminal responsibility only when it is so extraordinary that it would be unfair to hold ∆ responsible for the actual result.  If multiple but for causes and each could be solely responsible for death, ∆ can still be guilty if he was more of the cause of the death.  Here, victim would not have been in the hospital were it not for the shooting and it was foreseeable once he was that something could go wrong there.
9) People v. Stewart: (∆ stabbed victim, who went to hospital and hernia found, then died after hernia surgery due to negligence)  ∆’s conduct must be the ACTUAL cause of death—∆ might have died anyway while having hernia surgery regardless of whether he had been stabbed!
10) State v. Shabazz: (man died from hospital’s negligence after being stabbed) Gross maltreatment is a defense ONLY in the exceptional case where it is the SOLE cause of the victim’s death.  Actual and proximate foreseeable cause here.  
Other Third Party Interveners (p435)

11) People v. Kibbe: (∆s mugged man and threw him drunk in street with his pants down on cold night) To be a sufficiently direct cause of death, it is not necessary that the ultimate harm be intended by the actor as long as the death was reasonable foreseeable on their part. (here, could have died by freezing to death or getting run over—doesn’t matter that they didn’t know how he would die as long as foreseeable (diff if plane crashed into him!))  Even though driver was intervening cause, ∆s were still the direct cause by leaving him in highway.
12) People v. Warner-Lambert: (explosive dust gathering, company did nothing about it)  Just because a dangerous condition exists, there still needs to be evidence that this condition caused the death. Here, wasn’t clear—someone could have lit a match and started it, which would NOT be foreseeable.  Consistent with Kibbee—if he had died from a plane crash instead of freezing/getting run over, it would NOT be foreseeable and ∆s would go free.
13) People v. Kern: (white ∆s chasing black guy into street to get run over, with driver driving negligently fast)  An intervening act must be the SOLE cause of death for ∆s to get off—here, cannot say this because it was ∆’s wrongful conduct which forced him into the road in the first place)
XVI. JUSTIFICATIONS AND EXCUSES (Means of Avoiding Full Liability) (p499)

a. Overview (p499)

1) United States v. Lopez:  Justification focuses on the act—is it wrongful/worth condemning?  Excuse focuses on the actor—the act was wrong, is the specific actor criminally liable? (or--incapacitated, insane, under extreme pressure, etc.)  Third partys can assist a justified actor, but not an excused actor.
2) Spunaugle v. State:  A defense statute that focuses on the actor’s mens rea is an excuse, whereas one that focuses on the act is a justification.  Thus, Duress is an excuse here.  Justification focuses on actus reus whereas excuse focuses on mens rea (act is wrong, but should this specific person be punished?)
3) State v. Leidholm:  If reasonable belief by actor is correct based on all the facts, act is justified.  If reasonable belief by actor is incorrect based on hindsight, act is only excusable.
b. Self-Defense (p510)

Introduction (p510)

1) Martin v. Ohio:  (wife got in fight with husband, got his gun to throw out, he came at her and she shot him) Burden is on the state to prove all the elements of a crime beyond a reasonable doubt, and burden is on the ∆ to try and negate one of the elements of the crime by arguing self-defense.  The state does not have to disprove self-defense.  ∆’s self-defense argument must prove: 1) ∆ not at fault for situation, 2) ∆ had an honest belief she was in imminent danger, and 3) ∆ tried to retreat or avoid danger
2) People v. McManus:  (∆ shot attackers who were mugging his friend)  State does have the burden to disprove justification defenses where the law makes such conduct lawful.  Justifications do not negate an element of a crime--instead, they makes conduct entirely lawful and its up to the state to show it was not lawful.  Martin: belief was wrong, so an excuse.  McManus: belief was correct, so justified by law.  Excuses place burden on ∆, justification places burden on state.
3) MPC § 3.04: Use Of Force in Self-Protection: (1) Justified when actor believes it immediately necessary to protect himself against the use of unlawful force by another person on present occasion (2) Limitiations: Deadly force 4 preconditions: a) threatened with deadly force, b) did not provoke the act (moral waiver), c) retreat if you can to minimize social harm, d) not in own dwelling
Imminence vs. Immediacy (p518)

4) State v. Buggs: (beat up by Crips, came back and shot them)   The self-defense must be immediately necessary to avoid the harm—if you are able to retreat, the threat was not immediate.  Rationale for immediacy requirement: There’s other ways to prevent harm (call police) than to take matters into own hands.
Proportionality (p521)


Deadly vs. Non-deadly Force (p521)

5) People v. Bradley: (Δs stole 40s, punched owner in face) Do not have to retreat to use ordinary force, but DO have to retreat before using deadly force in self-defense.  Just because serious harm results does NOT mean that deadly force was used—pushing someone who falls and dies is not deadly.  Here, only 1 punch thrown = ordinary force.
Retreat (p522)

6) Commonwealth v. Toon: (Δ got in fight with guy who kept egging him on then stabbed/killed him) You must retreat before you can use deadly force when it can easily be done—don’t have a right to defend your manhood when challenged by using deadly force.
Initial Aggressor (p525)

7) Rowe v. United States: (victim used racial slurs, Δ kicked him, retreated, victim charges with knife, Δ shoots him)  Process of deciding self-defense involves separate steps/interactions to see if the response to an attack was proportionate.  Even if Δ is initial aggressor, if he withdraws in good faith and clearly announces his desire for peace his right to self-defense is revived.
Self-Defense and Property Interests (p529)


Property as the Object of the Criminal Conduct to be Justified (p529)

8) Boget v. State: (Δ run over, punched woman’s car) With a right to self-defense, you can attack something that’s not that person if you are reasonably trying to direct your force at that person.  Δ acted quickly and only after person who hit him, and after being run over it was justified.
Property as the Interest to be Protected (p531)

9) People v. Petronio: (bad ecstasy deal, Δ attacks dealer in his house) Δ cannot invite someone into his house to commit a crime then use deadly force against him—moral waiver argument, even in your own home, you still must act proportionately.
Reasonableness and Mistake (p536)

10) State v. Kelly:  (battered woman stabs husband) Self-defense can be used if person has a reasonable, honest belief that such action was necessary to prevent harm even though the belief was mistaken.  Two elements: HONEST and REASONABLE.  Evidence of battered wives admissible towards the REASONABLENESS objective element.  
11) People v. Goetz: (Δ on subway kills 4 kids)  Reasonable belief is an objective standard but still accounts for the circumstances of background and characteristics such as physical attributes, prior experiences, relevant knowledge, physical movements, etc.  Reasonable person under the circumstances—would a reasonable person, who had previously been attacked, acted this way?
c. Necessity (p552)

1) People v. Craig:  (Nicaragua embargo Congress sit-ins) Necessity defense judged by an objective standard – requires an EMERGENCY response, REASONABLY CALCULATED to have an actual effect.  If not likely to change anything or if there is a better legal alternative to change policy, breaking the law not excused by necessity.
2) MPC § 3.02: (Justification Generally: Choice of Evils) Conduct justified when actor believes: 1) harm sought to be avoided is greater than that caused, the law defining the offense allows for exceptions, and no legislative intent to exclude the justification (subjective test based on actor’s genuine belief), 2) when actor is reckless or negligent, no justification defense.
3) Memo by General Bybee: (torture memo) Economics Discount Formula: Torture is justified since PxG is huge if a terrorist attack happened, no matter how small the probability is.  PROF’s Counterarguments: 1) You can’t let all the laws but one be violated—if you violate the constitution, there is no constitution.  2) Even if threat is likely, there is an even lower probability of avoiding some harm by using torture
d. Law Enforcement, Public Duty, and Special Responsibility (p567)

1) MPC § 3.07:  (Use of force in Arrests) 2) Use of force justified when making/assisting in arrest when actor believes such force is IMMEDIATELY necessary to effect lawful arrest.   3) Deadly force NOT justified unless: a) arrest is for a felony, and b) person is authorized to make arrests OR helping a person he believes to be authorized, and c) force employed does not create a substantial risk of injury to innocent persons, and d) actor believes that: i) the crime committed includes the use or threatened use of deadly force, OR ii) there is a substantial risk the person will cause death or serious harm if apprehension delayed
2) Tennessee v. Garner: (police shot 15yo jumping fence w/o a weapon) Even if Δ is committing a felony, must believe he is armed or dangerous to the safety of others to use deadly force.  CONSTITUTIONAL LIMITS on law enforcement: Even police response must be proportional and not in violation of due process or cruel/unusual punishment.  Police must have probable cause that death or serious harm will result to them or others if they wait.
3) People v. Pena: (store clerk chased robbers outside to shoot at them, killed innocent man by accident) When a citizen is justified to use force, they are not liable for recklessly causing the injury or death of the wrong person.  This is true only for citizens—however, cops ARE liable for being reckless—since cops are authorized to use deadly force on a broader scale, legislature wanted to give them incentive to act responsibly when doing so—cops are also held to a higher standard because they are more well trained to deal with stressful situations.
4) MPC § 3.03: Execution of Public Duty (Justifications for the infliction of punishment)  (1) Conduct is justifiable when it is required or authorized by: a) law defining the duties or functions of a public officer or one helping them, b) law governing the execution of the legal process, c) judgment or order of a competent court, d) law governing armed services or the lawful conduct of war, or e) any other provision of law imposing a public duty
e. Duress (p597)

1) MPC §2.09: Duress.  (1) It’s an affirmative defense to engage in criminal conduct if coerced by threat/force if a person of reasonable firmness would have been unable to resist.  (2) defense unavailable if actor recklessly places himself in the situation that makes it probable he will be subjected to duress OR if he negligently placed himself in the situation where negligence is the required culpability.  LECTURE: Affirmative defense (burden on Δ to raise following Patterson/Martin), Δ must act reasonably to a perceived threat, and section 2 is a moral waiver—if you create the situation, you can’t use duress as a defense
2) US v. Bailey: (prisoners escaped under duress of jail)  Duress and necessity both excuse if you choose the lesser of two harms.  If non-criminal alternatives are available, it is assumed a reasonable person would follow them—so the criminal conduct will not be justified.  Here, after escaping or before, Δs should have turned selves in or reported.
3) State v. Toscano: (chiropractor giving false medical reports for insurance scheme) There must be a link between the duress and what you actually did.  For relatively minor crimes like this one, crime may be excused even if the threatened force is non-deadly or unlikely.  Also, threats against family members carry more weight than against the actual Δ!
4) Sentencing Guidelines §5K2.12 (p609): If duress defense is incomplete, court can still decrease the sentence based on the reasonableness of Δ’s actions (only threats of physical injury to person OR substantial property warrant reduction—financial/economic pressures do NOT warrant!).  Courts are generally reluctant to reduce sentences for duress.  LN: Think about other ways for duress to be recognized by a court by providing a lesser punishment.
f. Insanity and Immaturity (p623)

1) M’Naghten’s Case: (Δ killed man he mistook for PM, under insane belief the govt was persecuting him)  Classic Insanity Test: 1) Observational/Cognitive Test: Did person know what was going on?  2) Did they know that what they were doing was wrong?  Arguments for insanity defense: Deterrist: can’t deter someone who is insane.  Retributivist: can’t say an insane person’s acts are blameworthy if they don’t have the capacity to understand that what they are doing is wrong
2) People v. Schmidt: (man killed woman after God told him to sacrifice her)  A main part of being legally sane is having the moral capacity to know what is wrong—so even if you knew what you were doing, still must show you do not have this moral capacity.  “Wrong” is not limited to legal wrongs (mistakes of law)—its about appreciating the wrongfulness of what Δ is doing.
3) US v. Brawner: (man with mental defect couldn’t control behavior) Any abnormal condition of the mind which substantially affects mental or emotional processes and substantially impairs behavioral control can be excused.  Adds 3rd part to test: Is the person able to control their impulses?  If you are unable to control your impulses to avoid criminal activity, they you are likely to be found insane.
XVII. HOMICIDE (p843)

a. Overview (p843)

1) MPC § 210.1: (Criminal Homicide) – Person is guilty of criminal homicide (murder, manslaughter, or negligent homicide) if they purposely, knowingly, recklessly, or negligently cause death of another.
b. Murder (p848)

1st Degree vs. 2nd Degree Murder (p848)

1) Watson v. US: (Δ runs into apt building, kills cop who comes inside to get him guilty of 1st degree) 1st Degree murder must be willful, deliberate, and premeditated.  The longer someone has to consider the consequences, the more they can be deterred.
2) State v. Thompson: (Δ shot wife 4 times over 30 seconds after she divorced—1st degree)  Premeditation is an essential element of 1st degree murder, but not in the MPC.  Passage of time is evidence of premeditation but not sufficient itself—can use direct evidence (diaries) or circumstantial (threats, patterns of violence, buying weapons, etc.)
Intentional vs. Depraved Indifference Murder (p856)

3) Robinson v. State: (wife shot husband in thigh, bullet went up into abdomen—charged first with assault, then 2nd degree depraved indifference murder when he died months later)  No intent to kill is required for depraved indifference murder if Δ acted recklessly creating a substantial risk of death
Felony Murder (p863)


Predicate Felonies (p864)

4) MPC §210.2: (p863) Criminal homicide is murder when committed recklessly under circumstances manifesting extreme indifference to the value of human life;  such recklessness and indifference are presumed if actor is engaged in a robbery/rape/burglary/kidnapping/or felonious escape.  LECTURE: No intent required, instead creates a presumption of recklessness when you commit a felony which can be rebutted (made sure no one had a gun, show you were careful, made sure no one would be home when you attacked, etc.)
5) People v. Burroughs: (doctor massaged cancer patient to death) Characterizations of predicate felonies:  Abstract Method (What was the felony?  Was it really bad?  Does it seem like it would apply under the felony murder rule?)  and Specific Method: (Look to the law and evaluate the many details)  Courts generally follow abstract method since specific method is taxing on courts/lawyers.
Merger (p878)

6) People v. Wilson: (Δ went to kill divorced wife, shot 3 men who were at her house, felony murder conviction reversed)  Merger Doctrine: When the elements of the lesser offense are an element of the felony murder, then it is not a predicate felony for purposes of 2nd degree felony murder.  Here, they used the “assault with a deadly weapon” charge to elevate the murder into common-law 2nd degree felony murder.  The felony must be for an individual purpose (stealing instead of to kill).
Causation and “Agency” (p884)

7) People v. Lowery: (victim knocked gun away from Δ, chased him and accidentally shot a girl, Δ charged with felony murder)  Court applies proximate cause foreseeability test rather than agency theory (felons responsible only if they committed the final, fatal act).  Here, court found it foreseeable that someone would die from the criminal conduct the Δ engaged in.  If Δ had reached a place of safety, he would not have been responsible.
8) People v. Hernandez: (Δs sold drugs to undercover cop, police surrounded them, they shot/killed an officer—felony murder conviction)  Court again adopts proximate cause theory over agency theory.  The fatal result of a shootout where Δ and police have guns was foreseeable, so Δ guilty—accomplice also guilty for drawing gun, even though he didn’t ultimately shoot the officer)
Group Liability (p895)

9) Emmund v. Florida: (Δ asked for water for overheated car, pulled a gun, was shot by victims, then killed them—getaway driver who did not shoot also charged with 1st degree murder and robbery, sentence for death penalty reversed here as cruel/unusual) Cruel and unusual to order death penalty for someone with such limited participation as a getaway driver who did not kill and had no intention that life be taken.  To figure out if unusual, court looks at how other states apply the law—here, no one had been sentenced to death for this.  Deterrence: death penalty does not deter one who didn’t kill/had no intention that life be taken, UNLESS that was substantially certain to occur.  Retribution: In absence of intentional wrongdoing, punishment should be lower.  Δ only punished to extent of HIS actual actions/culpability, not those of others with him.
Capital Murder (p901)

10) Gregg v. Georgia: (first case to decide if Death Penalty is unconstitutional)  Death Penalty is NOT always wrong (7 justices for, only 2 always against it).  Not unusual—state legislatures, which represent the people, have passed death penalty statutes in 35 states making it common (not unusual).  At least SOME murderers are deterred. (later challenges: new DNA testing, arbitrarily enforced, but only ¼ of public thinks DP is wrong!)
11) MPC §210.6(3): Aggravating Circumstances a) convict under sentence of imprisonment, b) Δ previously convicted of murder or a violent felony, c) Δ committee more than 1 murder at same occurrence, d) Δ knowingly created risk of death to MANY persons, e) murder committed at same time as robbery/rape/arson/burglary/kidnapping, f) murder committed to avoid a lawful arrest or to escape custody, g) murder committed for pecuniary gain, h) murder was especially heinous/cruel
12) MPC §210.3(4): Mitigating Circumstances: (a) insignificant criminal history, (b) extreme mental/emotional disturbance, (c) victim participated in/consented to homicidal act, (d) Δ believed he was morally justified, (e) Δ was an accomplice with minor participation in the murder, (f) Δ acted under duress or domination of another, (g) Δ was a youth, (h) Δ lacked capacity to appreciate wrongfulness of conduct due to mental disease or defect or intoxication
c. Manslaughter

Murder vs. Involuntary Manslaughter (p922)

1) Commonwealth v. Malone: (Δ killed 13-yo friend playing Russian roulette, chargd with 2nd degree murder instead of manslaughter) Does not have to be an intent to kill for 2nd degree murder—that’s what distinguishes it from 1st degree.  As long as the means are intentional, doesn’t matter that the result was accidental.  Recklessness for murder = gross recklessness.  Recklessness for manslaughter = less reckless.  MPC 210.2 Murder: objective test on “recklessly under circumstances manifesting extreme indifference to value of human life”.  MPC 210.3: Manslaughter = subjective test on recklessness as the Δ believes them to be.
2) MPC § 210.3: Manslaughter (killing under extreme mental/emotional disturbance for which there is an explanation or excuse that does not make it murder.  Reasonableness is subjective from the viewpoint of how the person believes the facts to be.)  Subjective part: Was the Δ acting under extreme mental/emotional disturbance?  Objective part: Was the reaction reasonable?.  NY Penal Law does NOT have an objective element, only the subjective test.
Voluntary Manslaughter (Provocation/Extreme Emotional Disturbance) (p926)

3) State v. Gounagias: (none) Manslaughter is killing, though intentional, committed under the sudden intense anger, obscuring reason, produced by a reasonable provocation, and before enough time has passed to cool down/regain judgment.  Temporary excitement rather than wickedness of heart.


Precipitating Incidents (p928)

i) Traditional Approach (p928)

4) Girouard v. State: (wife who told husband he was a lousy fuck and she wanted a divorce—Δ charged with murder instead of manslaughter) Words alone are NOT adequate provocation to excuse Δ under a “heat of passion”.  Policy: Don’t want domestic arguments to end in excused murder.  ONLY adultery, mutual combat, assault/battery, injury to relative, and illegal arrest mitigate murder to manslaughter because they create passion in Δ and are not the product of free will.”
  ii)   MPC Approach (p930)

5) People v. Shelton: (narcotics counselor killed student who threatened to tell on him) MPC has a reasonableness componenet—was it a reasonable excuse for Δ to kill the student?  Two part test: 1) Extreme emotional disturbance? (subjective) 2) Reasonable excuse? (objective)
6) People v. Casassa: (Δ waited at woman’s house who told him she didn’t love him anymore) Under MPC, Δ had an extreme emotional disturbance, but not a reasonable excuse—thus, Δ guilty of murder instead of manslaughter under the affirmative defense of extreme emotional disturbance.
Cooling Off: A Bar to the Defense, a Bar Absent “Rekindling” a “Factor” to be weighed (p933)

7) People v. Ashland: (Δ’s wife told him she had been raped, Δ killed the guy 17 hours later) You don’t have an extreme emotional disturbance defense if you have time to cool off, use other means.
8) In re Fraley: (Δ killed guy who had killed his son 9 months earlier) Two elements to heat of passion test: 1) Had Δ cooled off? (other transactions, rational conversations on other topics, prepared for killing, etc.)  2) IF no, was there sufficient time in which a reasonable man would cool?
9) State v. Flory: (husband killed father-in-law who incest raped his wife/daughter)  Court ruled objective man would not have cooled.
10) People v. Patterson: A provocative act which leads to significant mental trauma over a long period of time that simmers in the subconscious is good enough to mitigate to manslaughter.
11) People v. Berry: (Δ’s wife was screwing another guy, stopped having sex with Δ)  Δ not guilty of murder, ongoing outbreaks of rage under specific provocation in past reached it final culmination when wife started screaming even though 20 hours had passed.
Must the Δ Intend to Kill the “Source” of the Provocation/Emotional Disturbance? (p935)

    Intentionally Killing those who are NOT the source of Provocation (p935)

12) State v. Follin: (Δ killed two infants sons and attempted suicide after catching wife cheating) Even if emotionally disturbed, you can’t lash out against anyone—there has to be some relationship between the cause of the disturbance and the target of the reaction.  Rationale: reasonable man would NEVER be so angry as to strike out in blind anger against innocent persons.
13) Simpson v. US: (Δ killed sons who had cerebral palsy after mother had left them)  Under MPC, a person suffering despair and frustration would be entitled to jury to decide whether his situation would provoke a reasonable person to suddenly lose control and kill w/o malice and deliberation.
14) MPC Commentaries § 210.3: Intentionally Killing those who are not source of provocation: The code does NOT require that the actor’s emotional distress arise from some injury/provocative act perpetrated upon him by the deceased (different from a few cases above!)  PENN: If A mistakenly kills B thinking he is the provoker, involuntary manslaughter charged.  Texas: “Sudden passion” means DIRECTLY caused by/provoked by the individual killed or his accomplice.  PA: Voluntary manslaughter if provoked by individual killed or another whom the actor endeavors to kill but negligently/accidentally causes the death of another.
   Accidentally Killing Someone who was NOT the source of provocation (p937 – no cases)

Sub-Group: Would precipitating incident agitated people generally or people more specifically like the Δ? (p945)

15) Kennan v. Commonwealth: (drunk Δ fought/killed train conductor who forcefully kickd him off the train) Δ’s temperament does NOT factor into the reasonableness of provocation.  Rationale: well-tempered men would be punished more harshly for same crime than a hot-headed, bad citizen.  Plus, too difficult to figure out special character of each individual’s mind.
16) State v. Felton: (Δ wife killed sleeping husband who had abused her for years) Reasonablness test is: How would a reasonable person faced with similar provocation react?  Here, would be judged from a woman provoked by years of abuse, was her reaction reasonable given that provocation?
d. Negligent Homicide (p951)

1) People v. Beiter: (partially drunk Δ ran over man leaving hotel to get in car) Negligent homicide requires a “gross deviation from the standard of care that a reasonable person would observe in the situation”).  Manslaughter- conscious disregard of risks.  Negligent homicide: failure to perceive risks you should realize exist.  PROFESSOR: Wrong to have a strict liability crime without any mens rea and charging them with the most serious crime in law (homicide!).
XVIII. ATTEMPT

Grading (p441 – no cases, lots of statutes)

a. Act (p446)

Distinguishing Non-Punishable Preparation from Punishable Attempts (p446)

Traditional Tests Distinguishing Preparation from Attempt (p447)

1) King v. Baker: Eagleton Last Act Test (rejected by this court): Only guilty of intent if you take the last step and do everything you can to commit the crime, but it somehow does not result.
2) People v. Murray: (marrying niece—acts manifesting criminal intent—not guilty) An attempt must be manifested by acts which would end in the consummation of the particular offense, but for the intervention of circumstances independent of the will of the party.
3) Commonwealth v. Kennedy: (poisoned cup--guilty) Holmes’ Dangerous Proximity Test: How bad is the result to be achieved AND how close did the Δ come to achieving it?  How likely is it that being so dangerously close will achieve the criminal result?
4) Commonwealth v. Peaslee: (man setup explosives in building, but did not light them—not guilty) Assess criminal intent by whether the actions leading up to the ultimate harm are anomalous behavior (i.e. buying a specific poison vs. having a regular household cleaner that can be used as such)
5) McQuirter v. State: (black guy stalked mom and kids, guilty) Demonstrates the (14th amendment) constitutional concerns of attempt tests—specifically, arbitrary enforcement and inconsistent results.  This guy likely only charged with attempted rape because he was black and victim was white.
6) Tremaine v. State: (black Δ pulled up white woman’s dress, not guilty) Shows inconsistent results with McQuirter due to arbitrary enforcement.
Substantial Steps and the MPC Approach (p453)

7) MPC § 5.01: Criminal Attempt: (applies mens rea to attempt’s elements)
(1) Conduct: purposely (gun not accidentally triggered)

      Result: purposely (want it to happen) OR knowingly (substantially certain but don’t care)

(2) Substantial Step Tests: a) lying in wait, following victims, b) enticing victim to go to place where crime can be committed, c) finding a place to commit crime, d) unlawful entry of a structure/vehicle/etc where crime will be committed, e) possession of materials specifically designed for unlawful purposes and have no other lawful purpose, f) collecting materials to be used in crime or near place of commission, where such has no lawful purpose of the actor under the circumstances, g) soliciting an innocent agent to engage in conduct constituting an element of the crime

8) Commonwealth v. Denton: (example of MPC app.) Focus of MPC is on acts Δ has already committed that are bad rather than the acts that remain to be done to constitute attempt.
9) People v. Hawkins: (Δ goes into girls house to kick it, crawls under covers = guilty) Under MPC, substantial step was breaking into the house and getting into the bed.
10) US v. Ramos-Palomino: (Δ tried to get meth for undercover agent, guilty) Under MPC, substantial step was calling several people.
11) US v. Presto: (Δ sold weed to undercover agent, tried to get more for them but was still owed money= not guilty)
b. Giving Up in the Middle (p464)

Renunciation (Abandonment) (p464)


Why should abandonment be a defense? (p464)

1) MPC § 5.01(4): Renunciation of Criminal Intent – affirmative defense to abandon a crime by manifesting a COMPLETE (definite, not just wavering and undecided) and VOLUNTARY (by own will, not forced by police) renunciation of criminal purpose.  Deterrence arguments: (FOR: Want to stop people from taking substantial steps, BUT also want to encourage people to change their mind once they’ve already done all this bad stuff—similar to felony murder rule (being careful while committing felony) (AGAINST: Substantial step is troubling enough that we don’t want people to do it in the first place)
2) People v. Staples: (Δ drilled thru floor to bank vault guilty) Once you satisfy the actus reus AND mens rea to attempt a crime, you have gone past the preparation stage and committed the attempt (common-law view).  Under MPC, you must then renounce both the actus reus AND the mens rea (here, he only stopped cause he was caught, so not clear that he had completely given up as required).  KNOWINGLY IS THE DEFAULT MENS REA for attempt
3) Sentencing Guidelines: Acceptance of Responsibility: Reduce sentence by 2 levels if Δ truthfully admits conduct, voluntarily terminates or withdraws from the crime, pay restitution, surrenders to authorities promptly, etc.  POLICY: Sentence reduced when Δ comes forward PRIOR to discovery, motivated by remorse, and was unlikely to be discovered.  If Δ renounces when it appears he will be caught OR is being investigated, no reduct
 Is the Renunciation “Voluntary” and “Complete”? (p468) 
4) Le Barron v. State: (raping pregnant girl, stopped)  Δ’s renunciation must be VOLUNTARY and not due to the intervention of another person or some other extraneous factor.
c. “Defenses” to Attempt Liability (p471)

 Impossibility (p471)

1) People v. Dlugash: (Δ shot dead man he thought was alive)  Factual impossibility: If facts were as you believed them to be, did you do something criminal?  Here, shot man he thought was alive—even though factually he was dead, his mens rea was no different, so guilty.
2) Commonwealth v. Henley: (Δ owned jewelry store, bought 5 chains agent told him were stolen) Legal/Factual impossibility: If legal condition of the goods were as Δ believed them to be (stolen), Δ guilty even if they’re not stolen.  ALSO: Pure legal impossibility example of fisherman without license, but not illegal IS a defense.
3) People v. Thousand: (Δ plans to meet “13yo” Bekka (agent) who he met online)  It does not matter that it was impossible for Δ to COMPLETE the actual offense—Δ guilty if he had specific intent and engaged in some act towards commission of the offense.  
4) US v. Oviedo: (guy thought he was selling heroine but it wasn’t) Δ should be judged only by his conduct without considering mens rea and whether he knew what he was doing was illegal—too hard to figure out what they were thinking.  Instead, should only judge Δ’s conduct, not his intent—here, he sold sugar and tried to be discrete about it.  Objectively, this conduct alone is non-criminal and therefore Δ not guilty.
5) Under MPC, if you think you’re doing something bad, you’re guilty.  Impossibility doesn’t matter if you were trying to do something bad.  Decide SOLELY on the person’s conduct--
d. Mens Rea and Attempt [Mental State (p486)]

Mental State with respect to Result and Conduct (p486)

1) Smallwood v. State: (guy with HIV having unprotected sex)  After actus reus established for attempt, mens rea for the conduct = purpose, and mens rea for the result = knowledge.  Here, the conduct (having unprotected sex) was purposeful, but the result of them dying was not “practically certain” so not guilty.
e. Attendant Circumstances (p494)

1) US v. Langley: (Δ drunk, didn’t know girl was underage, charged with attempted rape)  Same as below—statutory rape imposes strict liability even if you don’t know victim’s age, so same for attempted statutory rape.
2) Commonwealth v. Dunne: (Δ convicted of statutory rape for girl he thought was of age, challenges he did not know her age)  Use the attendant circumstances of rape—if he had completed the act, it would be rape.  Since he failed to complete it, only attempt—his mistake as to her age irrelevant in either case.
XIX. CONSPIRACY (p687)
Introduction

1) Pinkerton v. US: (facts below) Conspiracy does NOT merge.  Conspiracy is punished for the AGREEMENT, which is completely separate from the substantive offense.
2) Callanan v. US: (Reasons to punish conspiracy) Agreement to commit a crime is a dangerous enough act that should be punished separately from the substantive crime.  POLICY: Groups pose a greater threat to public than individuals, increased likelihood of success, decreased likelihood criminals will back out, more complex crimes can be achieved than when alone, other crimes unrelated to the original purpose more likely to occur.
3) MPC § 5.03: Criminal Conspiracy IN NOTES VERBATIM
4) German Penal Code § 129: Forming Criminal Organizations: IN NOTES VERBATIM
Conspiracy vs. Complicity: The Pinkerton Rule (p701)

5) Pinkerton v. United States: (Δ brother in jail, charged for brother’s IRS crimes) The overt act of one partner in crime is attributable to all if it is in furtherance of the conspiracy.  If co-conspirator commits a crime that is reasonably foreseeable, all co-conspirators who have an agreement with him can be convicted of the substantive crime even if they had limited participation.
6) People v. McGee: (Δs part of a gambling ring that was paying off officers)  One can only be held liable for the crimes committed by co-conspirators to which he explicitly agreed. He must have solicited, requested, commanded, or intentionally aided another in the offense.  APPLY THIS AND PINKERTON ON TEST!!! 
Agreement (p708)

7) People v. Berkowitz: (Δ convicted of conspiracy even though her partner was not)  Partner’s acquittal of conspiracy does not estop the state from finding Δ guilty of conspiracy—state was not trying Δ in that case, and must be given a full and fair opportunity to prove their case against Δ separately.
8) MPC § 5.04: Incapacity, Irresponsibility, Immunity of Party to Solicitation or Conspiracy: (1) It is immaterial to the liability of a person who solicits or conspires with another to commit a crime that: (a) he or the person he so solicits/conspires with does not occupy a particular position/characteristic that is an element of the crime, if he believes he does have one of them, OR (b) the person whom he solicits/conspires is irresponsible, or has an immunity to prosecution or conviction for the commission of the crime. (Applied in Berkowitz)
Solicitation (p719)

9) Benson v. People: (Δ lawyer solicited a woman to commit perjury) Impossibility is NOT a defense to conspiracy.  Solicitation creates danger, and even if it is not able to achieve a crime or the other does not cooperate, is evil in itself.
10) People v. Lubow: (Δ solicited 2 others for a jewelry scheme)   Unilateral Conspiracy/Solicitation Theory: If one person tries to solicit another to commit a crime, he is guilty of solicitation—doesn’t matter if the other party doesn’t corroborate or even receive the message.
11) MPC § 5.02: CRIMINAL SOLICITAITON

a) (1) Definition: A person is guilty of solicitation to commit a crime if with the purpose of promoting or facilitating its commission he commands, encourages, or requests another person to engage in specific conduct which would constitute such crime or an attempt to commit such crime or which would establish his complicity in its commission or attempted commission.
b) (2) Uncommunicated Solicitation: It is immaterial that the actor fails to communicate with the person he solicits to commit a crime if his conduct was designed to effect such communication.
1. (3) Renunciation of Criminal Purpose: It is an affirmative defense that the actor, after soliciting another person to commit a crime, persuades him not to do so or otherwise prevented the commission of the crime under circumstances manifesting a complete and voluntary renunciation of his criminal purpose.
(VERY BRIEF) Criminal Law Checklist

Principle of Legality: 

1) Did they have fair notice?  

2) Was the statute too vague? 

a. Does average citizen know what conduct is being criminalized?

b. Is the rule arbitrarily enforced?

3) Did the legislature intend for it to be this way?

Actus Reus (Objective/Observable):  What was the act?

1) How much do you have to do?

2) How far back do you go to find an act?

Mens Rea (Subjective/Mental State): What was their mental state?

1) Have to do something bad, but you ALSO have to know that what you’re doing is wrong.

Causation:  If a result crime, was their act the cause of the result?

1) Is the crime a result crime?

2) If yes, but for causation?

3) If yes, then reasonably foreseeable/intervening?

4) Proximate Cause Analysis: Yes, Δ did something wrong, but was there some intervening act that negates the causation in the case?

Justification and Excuse:  Any plausible claim to justify or excuse their conduct?

1) Self-Defense?

2) Necessity?

3) Duress?

4) Insanity?
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