The Model Penal Code

· Was drafted between 1952 and 1962 even though the origins of the Code lie in the 1930s by the American Law Institute

· The Code transferred lawmaking power from judges to legislatures, is comprehensive, attempted to construct a rational system of criminal law, and made policy first and theory of law second

· Second part of Code is offenses organized by the interests and institutions they are designed to protect: state, person, property, family

· A person is criminally liable if he engages in:

· Conduct that (actus reus and mens rea)

· Inflicts or threatens

· Substantial harm to individual or public interests

· Without justification (affirmatively good) and

· Without excuse (so difficult to avoid usually punished behavior that the punishment is inappropriate)

Compare: The German Penal Code

· Similar to MPC

· Definition of offense (elements of the offense), wrongfulness, culpability

Plea bargaining

· Plea bargaining is not taught to public defenders or assistant district attorneys and therefore is a very unstandardized process

· It works to the advantage of the police, attorneys, and judges and against the defendants – guilty or innocent

· Guilty defendants lost respect for the law and innocent defendants are constitutionally abandoned by not having their day in court

· Abolishing plea bargaining system would do more harm

· Instead, should modify it by rigorously enforcing prosecutors’ sentencing promises, treating the bargained for sentence as a price ceiling but not a floor, and not having such extensive legislative sentencing guidelines

1. Justify the Institution of Punishment: Why Punish?
I. MPC 2.12: Why Punish

a. Can dismiss if 

i. The conduct associated with the offense was not really causing or threatening the harm

ii. The offense was too trivial to warrant condemnation

iii. In the interest of justice

II. The question of whether the state is permitted to invoke the criminal law – to punish – in a particular case: Two approaches

a. Whether the criminal statute in question violates some more or less basic individual right

i. Rights guaranteed by the 1st amendment particularly, right of privacy

ii. States can’t criminalize mere possession of obscene materials

1. Stanley v. Georgia: police found film with obscene images on it in the defendant’s home

a. Categorization of films as obscene is insufficient justification to invade right of privacy

b. The right to receive information and ideas, regardless of their social worth, is fundamental to our free society

2. Very high burden to meet to criminalize

a. Possession of information and ideas

b. Possession of printed materials

b. Whether a criminal statute falls within the constitutional right of the state government to ‘police power’ and federal government to regulate interstate commerce
i. Unconstitutional to prohibit the mere possession of written materials here: you need possession and intent to do something wrong

1. Saiez: defendant possessed embossing machines and incomplete credit cards

2. In order for a statue utilizing the police power to be constitutional

a. Has to help the general welfare

b. Guarantee of due process

i. Means selected have to have a reasonable and substantial relation to the purpose

ii. Can’t be arbitrary, unreasonable, or capricious
3. Police power is not boundless – due process puts limits on state interference with individual rights

4. The private possession of obscene matter cannot constitutionally be made a crime because the First and Fourteenth Amendments prohibit it and the right to privacy prohibits it.

ii. Unconstitutional to prohibit private consensual conduct
1. Lawrence v. Texas: police went to defendants house on a reported disturbance and found him and another man engaging in a consensual sexual act

2. Right to liberty under the Due Process Clause of the 5th and 14th amendments gives the full right to engage in private, consensual, sexual conduct without intervention of the government
a. Exceptions: minors, persons who are injured or coerced or not consenting, public conduct, prostitution

3. History doesn’t have a tradition of criminalizing sodomy between consenting adults acting in private

a. Also similar to the right to privacy protected in Planned Parenthood v. Casey
4. O’Connor’s concurrence

a. Statute violates the 14th Amendment’s Equal Protection Clause, not Due Process Clause

b. Moral disapproval of a group can’t be a legitimate governmental interest under the Equal Protection Clause because legal classifications must not be ‘drawn for the purpose of disadvantaging the group burdened by the law’

5. Precedent

a. Argument: Same-sex couples adopting seems to be within the things protected by Lawrence v. Texas

b. Counterargument: But having children is not a right

i. It is a privilege so no guarantee for adoption

2. Justify the distribution of punishment: how and how much to punish?
Sentencing Rationales

I. General Info

a. 28 USC §994: Sentencing Commission

i. Can consider: circumstances of offense, nature and degree of harm, public concern, age, education, vocational skills, mental and emotional condition, physical condition, family and community ties, or criminal history when creating a sentence

1. But consider them only when relevant – inappropriate to consider them generally

2. Burroughs: characterize previous criminal actions in the abstract

a. Look at what part of the criminal code it came from

ii. Can’t choose a sentence based on defendants need for education, vocational training, medical care, etc…

iii. Ewing v. CA: may consider previous felons and criminal record in sentencing someone

1. Defendant got 25-life for stealing a few golf clubs but he had been convicted for robbery twice before

iv. The sentencing judge has the responsibility to ensure that the sentence reflects the goals and purposes of criminal sentences

b. MPC 303.6: Discipline & Control

i. Warden or other administrative head is the only person responsible to punish or discipline prisoners, this power can’t be delegated to other prisoners

1. Is unconstitutional if it is inflicted for the purpose of causing harm

2. Is unconstitutional if its inflicted with ‘deliberate indifference’ to the prisoner’s needs

c. If there are aggravating and mitigating circumstances present that aren’t accounted for by the Sentencing Commission, then the sentence shouldn’t fall within the guidelines

i. Blarek: defendants were interior designers for a druglord and were paid with illegal money and took measures to hide the source of their money

1. Though their homosexual orientation isn’t an appropriate consideration for discretion, it does create other issues - solitary confinement and would be abused, both reasons for lessening the sentence

2. Pellecchia requires a sentence reduction because he is HIV positive, an ‘extraordinary physical impairment’ and so incarceration will be detrimental to his life

ii. Sentencing Rationales

1. Defendants would receive ‘too much retribution’ because of homosexuality and HIV orientation

a. But retribution is important in all white collar crimes, especially those related to drugs

i. They harm society as a whole

2. General deterrence is important because they had a lot of press

3. Rehabilitation isn’t necessary because they aren’t morally wayward

4. Incapacitation would give no utilitarian benefit here

d. Sentence must be reasonably related to the nature of the offense and sentencing rationales and must be constitutional

i. Shaming sanctions may be statutorily okay
1. Gementera: defendant stole mail and was ordered to stand in the post office wearing a sign that said so

2. The sandwich board condition imposed upon Gementera is reasonably related to the legitimate statutory objectives of rehabilitation and general deterrence set forth in the Sentencing Reform Act

ii. Community type sentences may be statutorily okay

1. Mooney: Defendant was under the influence of many drugs and alcohol and didn’t remember shooting the people

a. The victim and their families may be consulted and their views obtained about appropriate sentencing alternatives

b. Sentencing rationales

i. The statutory goals of rehabilitation and incapacitation would be more appropriately served if the defendant had community type work and not an indefinite prison sentence

ii. Lengthy incarceration doesn’t serve deterrence or retribution because it isn’t cost effective

c. Comparison

i. GPC: Can lessen or remove a sentence if the defendant has made restitution with the victim

iii. Shaming sanctions may be constitutional
1. Constitutional tests: cruel and unusual?
a. 1: What is not cruel and unusual now, according to the contemporary standards of decency?

b. 2: What was not cruel and unusual when the Bill of Rights was adopted? – backwards-looking to 1789

iv. “Three strikes and you’re out”  type of punishment may be constitutional

1. Ewing v. CA: defendant had been convicted twice before and then stole a few golf clubs and was sentenced to 25-life

a. Constitutional test: cruel and unusual?

i. (3): The 8th Amendment doesn’t require strict proportionality between crime and sentence; it forbids only extreme sentences that are ‘grossly disproportionate’ to the crime

b. Sentencing Commission goals of deterrence and incapacitation are met by this type of punishment

v. Very long sentences for drug/gun crimes may be constitutional

1. Angelos: they wanted to sentence him to 55 years for having a firearm in connection to a drug offense
2. According to proportionality, the Court believed that the sentence was unjustly wrong and cruel and unusual

a. BUT there was relevant case law saying otherwise
b. In Hutto v. Davis, the Supreme Court held that 2 consecutive 20 year sentences for possession of 9 ounces of marijuana worth $200 didn’t violate the 8th amendment ( it is therefore hard to see how 61 years for distributing 16 ounces would violate it

c. Court asked the President to commute his sentence and Congress to modify the laws

vi. Increased alternative punishment based on past actions may be constitutional, even if already been punished for those actions

1. Kansas v. Henricks: defendant was convicted for a sexually violent crime and was in jail; upon release he was going to be reviewed for involuntary commitment
a. This is not double jeopardy, doesn’t violate the ex post facto clause

b. Court says the Act is not punitive, which means that it isn’t punishment and can’t violate the Double Jeopardy Clause

i. It’s not punitive because it doesn’t fall in line with either of the two main purposes of punishment – deterrence or retribution

c. Problem: it does fulfill purposes of incapacitation or rehabilitation

i. It seems like it is punishment but Court says it isn’t

e. Modes of Punishment

i. Imprisonment, supervised release, fine, forfeiture, special assessment, death, alternative punishments (shaming)
1. The fact that a condition causes shame doesn’t automatically mean its wrong; it signals that the defendant acknowledges his wrongdoing so it related to the offense

ii. MPC 1.04: Crime vs. Violation

1. Crime: an offense defined by Code/statute that has a sentence of death or imprisonment

2. Violation: offense defined by Code/statute that has a sentence of fine, forfeiture, or other civil penalty

II. Retribution (Kant)
a. Punishment is justified for its own sake

b. Important in all white collar crimes, especially drug related

i. Harm society as a whole and sentence must reflect that

c. How does it affect victims?

i. Victim’s experience was really only significant in so far as it established the norm violation

III. Incapacitation (Bentham - Utilitarian)

a. Punishment is justifiable for the sake of crime control

b. May think that someone should be incapacitated if they attempt a crime or even before they attempt a crime if it’s known they are a threat

i. Rejected and punishment is only distributed to the blameworthy

c. How does it affect victims?

i. Rise of victims’ rights and victims as an icon of potential victims helped usher in the return of incapacitation as a dominant theory

IV. Deterrence (Bentham - Utilitarian)

a. People decide to commit a crime depending on its ‘price’ so punishment is justified because it will reduce the number of unwanted acts

b. There is uneasiness about deterrence as a justification for punishment 

i. Lack of evidence 

ii. Doubts about economic model (see below: Problem)
iii. Moral attack (treating people as a means, not an end)
c. General

i. Restores faith in law

ii. If a certain wrong act is punished, it will deter other people from committing similar wrong acts in the future

d. Special

i. If a certain wrong act is punished, that particular defendant will be deterred from committing similar wrong acts in the future

e. Problem: assumes that people rationally weigh choices and the results of their choices when deciding to commit a crime

i. If true, then the court should try and determine the motivation to commit a particular type of crime (almost impossible to do) and choose a punishment/sentence that will deter the motivation associated 

V. Rehabilitation (Bentham - Utilitarian)

a. Punishment is justifiable for the sake of crime control

b. Resocialize offenders in a helpful way

i. Believe that crime is caused by social forces; not genes, character, or decisions

c. How does it affect victims?

i. Little use for victims; all about the offender

d. This theory is in decline

VI. Comparison to Other Sentencing Rationales

a. South African Correctional Services 

i. Uses incapacitation, deterrence, and rehabilitation

ii. All utilitarian

b. German Code of Punishment

i. Uses rehabilitation and incapacitation

ii. All utilitarian

iii. Very human to prisoners, complete lack of retribution

3. Criminal Law Checklist: General Requirements for Proving Crimes
I. Principle of Legality – Was there Advanced Notice of What’s Wrong?
a. Legislativity

i. MPC 1.05: Have to be given fair notice of what is criminal and have to be given this notice by a specific group/entity

ii. Power to make criminal law rests solely with the legislature; prohibition of common law crimes

iii. Keller: Court can recognize a common law crime when the wrongness of the act is sufficiently clear or presents danger to the public

1. Defendant hid dead newborns in a box in her garage

iv. Meadows: Court cannot create common law crime when the intent of the legislature is not sufficiently clear that it wanted to criminalize that action

1. There’s no moral consensus

2. Different than Keller because there’s a statute here

v. Mistretta: the Sentencing Commission can make criminal sentences

1. It is a proper application of the legislative discretion in delegating power

vi. Policy reasons why it’s not proper to make common law crimes

1. The legislature is closer to the citizens so they have a better idea of what they want

a. Aren’t local judges presumably more in tune with the moral sense of their local community that a state legislature or a federal legislature?

2. The legislature is democratically elected

3. Courts would make laws based on one little snapshot whereas legislature have a greater institutional capacity because they can hold hearings and get opinions from more people

4. Maybe notice is the real concern?

a. Is a defendant more likely to have notice of a legislatively created crime than a judicially created one?

5. Maybe retroactivity is the concern?

a. Every time a court creates a new crime in a case, it necessarily applies retroactively to the defendant in that case because her conduct was not a crime when she engaged in it

b. Lenity
i. MPC 1.02: Code should be construed according to the fair import of their terms and if the meaning can differ, it should be interpreted to further the general purposes

ii. Limits judicial discretion in interpreting crimes; limit the scope of statutory crimes created by the legislature

iii. If it’s unclear, then the law should be interpreted in favor of D

iv. If it’s not entirely clear that legislature wanted to criminalize something, then it’s not criminal

1. Johnson: There’s a statute that defines child abuse and neglect and the action by Johnson doesn’t fit that description

a. Legislature specifically considered and rejected that delivery of drugs through childbirth

v. Comparison
1. California Penal Code: rejects rule of lenity

c. Specificity
i. Limits discretion across all branches; prohibition against vague criminal laws

ii. Retributivism

1. Would want fair notice because without it, there would be nothing blameworthy

iii. Void for vagueness test – violates due process, is a standard not an absolute rule?

1. Statute must give fair notice of what is criminal

a. Directed towards potential defendants

b. Would an average person understand what is illegal

2. Statute must not be written so it is enforced arbitrarily

a. Directed towards law enforcement

3. Bright: the loitering statute is too vague

4. Nelson: further defines void for vagueness

a. A statute provides fair notice if a man of ordinary intelligence can ascertain which conduct is prohibit

b. A statute provides sufficient guidance if it doesn’t provide too much leeway to let police arrest whoever they want
c. Facts: statute provides objective criteria which must be observed by a police officer prior to arrest

5. Morales: seems specific but gives absolute discretion to police officers to decide what’s loitering

iv. Failure to give notice about what consequences are not permitted to follow from the act

1. Maldonado: Only guidance to police officers: only arrest the drug manufacturer/distributor if he wasn’t “too remote”

a. Basically, can say a statute is not vague if it is necessary to further public policy
b. Jury is ultimate gatekeeper of what’s ‘too remote’

v. Stalking laws: come under vagueness scrutiny because they’re overly broad

d. Prospectivity 
i. US Constitution: Article 1, Sect 9, 10, Due Process

ii. Limits the legislature’s discretion to provide for the retroactive application of criminal laws

iii. Ex post facto law doesn’t apply to common laws, only statutory laws

1. Rogers v. Tennessee: Tennessee Supreme Court abolished a common law and applied the new lack of law retroactively to the defendant in this case

2. Scalia’s Dissent: this analysis injures the principle of fair notice
e. Publicity (What & How)
i. Criminal laws must be publicized to allow potential offenders to consider the criminal implications of their contemplated course of action
ii. A belief that conduct doesn’t legally constitute an offense is a defense 

1. When the statute isn’t known to the actor and hasn’t been published or otherwise reasonably made available prior to the conduct

iii. Actual notice to a particular individual is not required

1. Casson: there was adequate notice of a new law because it would have been easy for defendant to find out about it

a. Widespread publication that Congress gives to the contents of a bill as it journeys through the legislative process

b. The news media gave wide publicity to it

c. Anyone could ask and obtain the exact status of the bill and an exact copy of it in its form

II. Jurisdiction
a. Territoriality Principle

i. Acts/Commission

1. Where the conduct occurred

2. Where the result occurred 

ii. Omission
1. Where the act should have been performed

b. Personality Principle

i. Active personality: jurisdiction where the defendant lives

ii. Passive personality: jurisdiction where the victim lives/is from

iii. Lara: it was not double jeopardy for the defendant to be tried for killing a US policeman by his Indian tribe and once by the US govt
1. Dual sovereignty doctrine applies:

a. Even though Congress passed legislation authorizing the tribe’s police power, tribal government is not a form of delegated federal authority – it enlarges the tribes’ own inherent power

b. Turns on whether the two entities draw their authority to punish the offender from distinct sources of power

c. Protective Principle

i. Focuses on the victim, which is the state, whose sovereign dignity has been offended by the crime

1. Even if the act was outside the state

a. But then the act must be intended to harm the state (mens rea requirement)

ii. State has the power to protect itself from destruction

1. Rodriguez: Entry by an alien into the U.S. secured by means of false statements or documents is an attack directly on the sovereignty of the United States

2. Exists in the U.S. government without express provision in the Constitution, and arises from the very nature of the government which was created by the Constitution

d. Universal Principle

i. Jurisdiction is independent of who did it, where they did it, when they did it

1. The only thing that matters is how bad it is

2. Ends up being the discussion/debate about universal human rights

ii. Policy

1. It’s good because it works towards peace

2. It’s bad because it takes power away from the International Court of Justice, which may be more impartial

3. Do Universal Human Rights fail to take into account cultural and social norms in non-western states?

III. Actus Reus

a. Objective element: punishes what you do

i. Conduct: every offense will have this
1. Conduct offense: contains no result element and criminalizes conduct alone

ii. Attendant circumstances: objective situation that the law requires to exist
iii. Result

1. Result offense: requires that a certain result occurs for it to be criminal

b. Conduct
i. Any bodily movement

1. Exceptions for bodily movements
a. Conduct which is not the product of your own volition (see Volunariness)
b. Reflective or convulsive act

i. Epileptic seizure

c. Conduct performed while unconscious or asleep (sleep-walking)

i. Not falling asleep while at the wheel of a car

ii. Acts vs. Thoughts

1. Can’t criminalize mere thoughts

2. Dalton: was found guilty after writing in his journal about torturing and molesting children

a. Big problem with legality

iii. Is Status an Act?

1. Can punish the acts that precede and result from the status, as long as the status itself isn’t being punished 
a. Robinson, Davis: Can’t criminalize the status of being a narcotics addict because status is involuntary

b. Powell: Can criminalize public drunkenness because it punishes a result of the status of alcoholic, not being an alcoholic

c. Pottinger: can’t criminalize involuntary status of homelessness, which can result from economic, physical, or psychological factors

i. Here, the status is inseparable from the conduct (eating, sleeping, bathing in public)

2. Punishment of involuntary status in unconstitutional because it’s cruel and unusual

a. Voluntariness of the status or condition is the distinguishing factor
b. Anything clearly linked to a voluntary act can be criminalized

3. Comparison
a. Penal Law of Israel: can’t criminalize the involuntary act itself

iv. Voluntariness
1. MPC 2.01: A person isn’t guilty of an offense unless his liability is based on conduct which includes a voluntary act

2. A prior voluntary act or omission may be sufficient for liability because the liability is based on the entire conduct but the voluntary act must be reasonably closely related to the eventual involuntary act
a. Tippetts: mere fact that the defendant voluntarily possessed the drugs before he was arrested is insufficient to hold him criminally liable for the later act of introducing the drugs into the jail
3. Voluntary possession can be having control over computer images
a. Tucker: didn’t choose to have the images stored on his computer but he knew that it was foreseeable they would be saved = voluntarily had them

b. Sometimes, rule of lenity isn’t enforced because there are social/moral reasons why a defendant should be guilty

v. Not Acting (Omissions) – Sometimes can be conduct
1. Standard rule: Omission vs. commission

a. Vacco v. Quill

i. Commission: doctor giving someone medicine to help them die (crime)

ii. Omission: patient refuses medical treatment and dies (not a crime)
2. By statute (requirement to file your tax returns)

3. By contract

4. Special Relationship Between the parties
a. Spouses, parent-child

b. Miranda:  He was not the biologically father but established himself as a step-parent, thereby rendering upon him a duty to act because of the parent-child relationship

i. May deter socially beneficial behavior by over-deterring people away from assuming responsibility for a child
ii. Goes against rule of lenity

5. By voluntarily assuming a duty of care towards someone else and then failing to adequately perform it

6. When your conduct created the peril

a. Kuntz: Whether inflicted in self defense or accidentally, if you place someone in peril, then there is a legal duty to

i. Personally provide assistance OR

ii. Summon medical assistance

iii. Exception: a person doesn’t have to place herself at risk of serious injury or death

b. Vermont statute

c. Wisonsin statute

d. Creates legality concerns: how much do you have to help, when is it safe to help

e. Policy reasons

vi. Possession
1. Simple vs. Compound Possession

a. People v. Lee: Can’t punish simple possession with no intent to do anything with the possessed item

b. State uses possession to punish shorthand other worse criminal activities

i. Is what’s being criminalized close enough to what causes the public harm?

2. Constructive Possession
a. Reasonable inferences of possession when there is not actual possession – either from proximity to the object or control over the object

i. Proximity to the object
1. Leyva: defendant was in the car with drugs

2. Holding: Must be a rational connection between the facts which are proved and the one which is to be inferred with the aid of the presumption

ii. One can have possession over something by being in complete dominion and control over it

1. Rivera: can have dominion and control over a person (told his brother to shoot someone)

2. Valot: defendant had control over the hotel room so had control and dominion over the drugs inside the room

3. Dissent: Legality problem: The legislature hasn’t yet made a citizen responsible for the indulgence of others in his presence – hasn’t criminalized mere presence

iii. Can you be guilty of something because there was evidence of something else that was bad/criminal?

1. Leyva/Valot

b. Temporary and lawful possession

i. As long as people are acting in a pro-public policy way, temporary and lawful possession of drugs is okay

ii. People v. EC: it’s okay for a bouncer to take drugs from a patron of the club as long as he’s going to give it to authorities and not take them

iii. This “innocent possession” is the same for guns because same policy concerns – want people to confiscate illegal guns/drugs

IV. Mens Rea

a. Subjective element: punishes why you did it
b. We punish people differently for the same act depending on their mental state at the time, what they were thinking

i. Analyze conduct to determine what they were thinking

ii. In actus reus, we analyze conduct for the sake of conduct

iii. There are social harms associated with the mental state that goes into planning murder

1. So these mental states may lead to other dangerous, harmful results

2. = Punish what goes into producing harmful conduct
c. Strict Liability

i. Does not require any mens rea; just the conduct is enough

ii. Must show voluntariness, not a mental state

1. In the Matter of Ronnie L.: He acted voluntarily because he was aware of the presence of the gun – he walked up several flight of stairs with it in his pocket

2. Problem: acting voluntarily is similar to acting intentionally (which is a mental state)

a. But there was a legislative intent to make this a strict liability crime

iii. Less serious crimes are more likely to be strict liability

1. Regulatory offenses: speeding

iv. Public welfare crimes are likely to be strict liability

1. Morissette: converting $84 of federal property is not strict liability

a. Here, there is no public welfare offense so there is a mental state

b. This crime doesn’t cause the same type of public harm that social welfare crimes do

c. Uses rule of lenity to interpret in favor of defendant

i. Having a mental state makes it harder to prove the defendant guilty

d. Difference between knowing that property belonged to the US and that is belonged to someone else

2. Wingate: possessing undersized catfish is strict liability so the driver didn’t need to know the fish in the truck were undersized

a. Uses this as a procedural tool to help further public welfare

d. Kinds of Mens Rea – MPC 2.02
i. Default Rules
1. If the law doesn’t say which element the mental state applies to, then it should apply to all the material elementsj
a. Ryan: “knowingly” applies to the weight of the drug, too

i. An intent to limit a mental state’s application must clearly appear or the mental state will carry to all the elements of the offense

2. Negligence is never the default mental state – if the statute doesn’t explicitly say which mental state is needed, then it is either purposely, knowingly, or recklessly

3. Unless the statute says otherwise, there is a mental state
a. Lozier: the offense of using drugs in the vicinity of a school is not a strict liability crime
i. “In the vicinity of a school” and “in the vicinity of a child” are clearly separated clasues

ii. “In the vicinity of a school” has no strict liability language or a specific mental state so goes to a default mental state

ii. Purposely
1. MPC: Conscious object to engage in conduct of that nature or cause such a result AND he is aware/believes/hopes that the necessary attendant circumstances exist

a. Wants to engage in conduct

b. Wants the result of the conduct

2. Purposely = intentionally

3. Awareness doesn’t matter

a. Steinberg: it doesn’t matter if defendant had knowledge that the result would occur, it’s enough that he wants or it his ‘conscious object’ that the result will occur

i. Even a person without specialized medical knowledge can have the intent to cause serious physical injury by withholding medical care
b. MPC 2.02: If purposely is established, then so is knowingly

i. But knowingly requires awareness…

4. Conditional purpose can qualify as purpose
a. Holloway: carjacking has a mental state of conditional purpose – will cause death or serious bodily harm if necessary
i. Purpose means: “I want to do this but only if something else happens first”

ii. Scalia’s dissent: but ordinary use of the word “intend’ doesn’t connote a conditional

5. Purpose vs. motive

a. Wyant: hate crime enhancements are unconstitutional because basically establish a thought crime
i. Motive: macro, underlying reasons why you did something

1. Distinguishing motive from purpose is difficult

b. But many public policy reasons why may want to criminalize motive, especially with hate crimes

i. Tension between free speech and equality (1st am. and 14th am.)

c. Enhancement for murder for hire is different than enhancement for a hate crime because there is an extra action in murder for hire – the additional act of hiring/being hired – and that is what’s being punished, not the motive

iii. Knowingly
1. MPC
a. Aware that you’re doing the prohibited conduct

b. Aware that the conduct will practically certainly bring about this result

c. Generally aware of the necessary attendant circumstances but it wasn’t your goal for it to be so

2. “Depraved indifference” is tricky
a. Usually equals recklessly

b. Sanchez: shooting point blank into someone’s torso is such a grave risk that is certain, not just likely, that he will die
i. Makes it reckless murder, not reckless manslaughter (which is recklessly)

c. Requires proof of circumstances manifesting a depraved indifference to human life

i. Focus not on subjective intent of defendant but upon an objective assessment of the degree of risk presented by the defendant’s reckless conduct
3. Subjective knowledge: Willful ignorance & conscious avoidance is knowledge
a. Subjective test: could prove your innocence by showing you didn’t know; the ostrich test

b. Ostrich jury instruction: a conscious purpose to avoid learning the truth is acting knowingly

c. Jewell: Defendant deliberately avoided positive knowledge of the drugs in the car

i. Must be not only practically certain but also that you willfully chose to not learn the truth

d. Blurs the line between recklessness and knowledge

i. Subjective standard of knowledge

ii. Kennedy’s dissent: the standard was whether he knew, not whether he could have known

e. No presumption of knowledge

i. Different than Levya – still have to show that he knowingly avoided the truth
4. Knowledge of legality

a. Knowledge can also modify the legality/illegality of your conduct

b. Coe: nurse hurt an elderly resident and was convicted of willfully violating a health law provision

i. don’t have to show that she knew she was violating a specific statute or regulation, just the she was aware it was illegal 

c. Knowing legality standards is only ever an issue with malum prohibitum crimes

i. Seems we assume that people know that malum in se crimes are illegal

ii. Knowledge of illegality would be much more troublesome in nontechnical areas

d. Policy

i. Fairness concerns against requiring someone to know what they’re doing is illegal

ii. Are more ways to punish in hyper-technical areas (professional sanctions) – not unfair to victims to require higher standards for knowledge of legality

iv. Recklessly
1. MPC: Consciously disregards a substantial and unjustifiable risk (some awareness but blew it off)

a. Disregard of risk is a gross deviation from the law-abiding standard of conduct

2. Subjective recklessness

a. Judge recklessness by whether than particular person consciously disregards it

i. Is there any evidence that defendant subjectively knew that his act was recklessness

ii. Very hard to prove

b. Strong: Religious leader killed someone after putting knives and a hatchet in him – but said that he had done it before and believed that god gave him powers to do this without harming anyone

i. Defendant gets a jury instruction on a lesser charge – negligent homicide

c. Cultural effect: the defendant here comes from a different background than the typical reasonable person so couldn’t/wouldn’t know what would be known under an objective standard

3. Objective recklessness

a. Commonwealth v. Pierce: doctor kept patient in kerosene soaked flannel and she blistered and burned

b. Importation of reasonable person standard from tort law into recklessness standard 

i. But how much do we subjectivize the reasonable person test?

ii. Reasonable person? Reasonable doctor? Reasonable 19th century doctor?

1. Could make it consistent with subjective recklessness by considering more factors…

c. Policy

i. Public safety, administrative efficiency – more people would be convicted more easily under objective standard

ii. Moral statement of society’s values: punishment is based on deviation from societal norms

1. Gives fair notice

d. Too close to negligence?

i. Difference between objective and subjective recklessness seems like the same difference as between negligence and recklessness

ii. They have the same level of risk but different awareness of the risk

iii. Objective standard is never used in knowledge or purpose

v. Negligently
1. MPC: Should be aware of a substantial and unjustifiable risk

a. Failure to perceive risk is a gross deviation from reasonable standard of care (culpable ignorance)

2. Negligence crimes are very rare
e. Concurrence: relationship between Actus Reus and Mens Rea

i. Mental state and act must concur in time and by offense

1. Can’t transfer intent from one offense to another or from one element to another

ii. Sometimes its impossible to divide up what was one transaction and what was the other

1. Thabo Meli v. Regina: the victim actually died from being left on a cliff, not from being hit, but it was all part of the ultimate plan to kill him
iii. The less concurrence there is between what they intended to do and what they actually did, the more problems there are

1. Regina v. Faulker: A seaman on a boat wanted to steal rum, lit a match, and caught the rum and the boat on fire

iv. Must look at the foreseeability of the outcome
1. Regina v. Cunningham: jury decides if there was foresight of the occurrence of a broken gas meter causing injury

v. Comparison

1. Paluni Goundan (Indian case): A man hit his wife on the head, thought he had killed her, so he hung her and then she actually died

a. He wasn’t guilty because his intentions didn’t match up with his acts

f. Negating Mens Rea

i. Mistake
1. Mistake of fact

a. Must be reasonable
b. Must negate intention (mental state)
c. Never a defense to strict liability

2. Mistake of law

a. MPC 2.02(9): Default rule: Unless state/statute says otherwise, you don’t have to know the law to be guilty (ignorance of the law is no defense)
b. MPC 2.04(3): Exceptions to default rule
i. The statute hasn’t been published/made available

ii. Acts in reasonable reliance of an official statement of the law

1. Statute, judicial decision, administrative order, official interpretation of a public officer/body

3. Mistake of Governing Law

a. General rule: Ignorance of the law is no defense

i. Baker: though he didn’t know there was a new law, he generally knew that counterfeiting was illegal

b. Custom may be a defense

i. Doane: Custom is one way to plead ignorance of the law but an illegal custom can’t validate more illegal conduct

c. Due process may be a defense

i. Lambert: When your legal obligation is regulatory and obscure and passive – what you must do instead of what you can’t do

ii. Leavitt: The court violated its duty to tell him he had to reapply for firearm permit

iii. When it would be incredibly unreasonable to assume that the defendant had notice
1. When it’s really hard for someone to find out their legal duties

iv. This rarely happens

d. Complicated statutes and legislative intent may be a defense – what do you have to be ignorant of?
i. Willfulness

1. Must prove that law imposed a duty on the defendant and defendant knew about it and intentionally violated it

2. OR must prove general knowledge of illegality (Bryan)
ii. Cheek: defendant said that tax laws are too complicated for average people to understand and court said his beliefs should be submitted to the jury
1. The more unreasonable the asserted belief or misunderstandings are, the more likely the jury will consider them to be nothing more than simple disagreements with known legal duties

iii. Ratzlaf: He didn’t know, strictly speaking, that his actions (structuring cash deposits to avoid reporting) were illegal but he knew what he was doing was wrong – not guilty
iv. Bryan: only need to show that defendant generally knew he couldn’t have/sell counterfeit guns
1. Different than Cheek/Ratzlaf because here, there’s no innocent explanation to his behavior

e. Good faith reliance on official statements may be a defense

i. Hopkins: relying on an attorney’s advice about what’s legal is not a defense

ii. Cox v. Louisiana: Policeman told defendant he could have a civil rights rally near the courthouse so he wasn’t guilty of breaking the statute

1. Usually not a defense but here it would be entrapment

2. Public policy reasons for this decision (civil rights)

3. Implies void for vagueness test (what is too near the building?)

iii. Marrerro: fed corrections officer from CT was guilty for carrying a gun in NY
1. He was also mistaken about the official statement he was relying on – CT said he wasn’t allowed to take his gun to other states
iv. Policy

1. Want to encourage people to respect and adhere the law, not encourage mistakes

2. Trade away some fairness to individuals for collective gains of efficiency

f. Foreigners whose actions would be acceptable in their countries may have a cultural defense
i. Cultural defense is very rare, very controversial, and not usually successful

ii. Tomono: the defendant’s cultural defense for smuggling in turtles and snakes doesn’t work
1. He was generally aware what he was doing was wrong

iii. Larger question of if courts are qualified to assess other cultural norms and if they are sanctioned there and if they should be sanctioned here

1. Not technically equipped to do

iv. Applies to crimes are very specific to Western or US norms

1. Different than universal wrongs like murder or assault

4. Mistakes of Non Governing Law

a. Sometimes treated like a mistake of governing law and ignorance is not a defense

i. Woods: woman was guilty of sleeping with a married man but she thought he was divorced and they were re-married

1. Seems like a hypertechnicality to know another state’s marriage laws (Cheek, Ratzlaf, Bryan)

2. Also kind of relying on an official statement - the divorce and marriage ceremonies (Hopkins)

b. Sometimes treated like mistakes of fact and ignorance is a defense

i. Bray: even the prosecutor can’t figure out if he’s a felon and shouldn’t be able to have a gun
1. When the legal obligation is very obscure like this, ignorance is a defense

ii. Intoxication
1. Voluntary intoxication

a. Can be a defense against purposely and knowingly, but not recklessly and negligently
i. Not recklessly because you “consciously disregarded the risk” when you became so incredibly drunk
ii. Not negligently because you should have been aware that being that drunk creates risks

b. Intoxication must be an extremely high level

c. Cameron: her intoxication negated ‘purposely’ so she was not guilty of aggravated assault

2. Involuntary intoxication
a. Form of insanity

b. Restrictions of voluntary intoxication don’t apply

c. Can be a defense even if it doesn’t negate a mental state

i. Is a defense to actus reus

3. Never a defense to strict liability

4. Comparison

a. German Penal Code: Total Intoxication

i. If you’re intoxicated and you commit another crime, too bad

ii. Almost like a strict liability crime

1. Mens rea for the act of getting drunk but mental state for the ultimate crime is irrelevant

2. Strict liability applies once you get drunk

V. For Result Crimes: Causation

a. MPC 2.03: Two part test for causation

i. “But for” cause

ii. Relationship between conduct and result satisfies any additional causal requirements imposed by the Code or the law defining offense

b. MPC 2.03: Purpose or knowingly: element isn’t established if the actual result isn’t within the purpose/knowledge of the actor UNLESS

i. Transferred intent: different person or different property in injured than intended

ii. Actual result is same kind of injury/harm and not too remote/accidental

c. MPC 2.03: Recklessly or negligently: element isn’t established if the actual result isn’t within the risk of which the actor is/should have been aware of UNLESS
i. Only difference is the person or property affected

ii. Actual result is the same kind of injury/harm as the probable result and isn’t too remote/accidental

iii. Kern: It is easier to show that something was reasonably foreseeable if actions were reckless – “conscious disregard”

d. Cause in Fact

i. But for cause may be a little less technical

1. Atencio: there’s probably but for cause because the defendant probably would not have been playing Russian roulette by himself

ii. Substantial factor may be enough for but for causation

e. Proximate Cause

i. Principle of legality

1. Not used in analyzing the proximate cause/reasonable foreseeability test

a. But maybe we should: if causation is not clear, then it may not be consistent with principle of legality to be found guilty of that specific crime?

ii. Reasonably foreseeable outcome

1. Robertson: policeman was chasing defendant and fell through an opening in a bridge and died

a. How subjective should the test of reasonable foreseeability be?

i. Sometimes it’s a scientific inquiry but here it’s a moral inquiry

2. Warner-Lambert: Need proof that defendants foresaw the result

a. Here, there wasn’t any proof

b. Rejects sweeping theory of culpability

i. Rejects the moral inquiry

3. Is there a difference between the foreseeability test and the “direct result”?

a. Maybe direct result implies there can’t be an intervening act

b. Stewart: “Direct” is not immediate or unaided

c. Shabbaz: there was direct proximate cause; much more so than in Stewart where the surgery was later

iii. Intervening causes may not eliminate the original actor from being guilty

1. Atencio: the defendants participation in Russian roulette was a cause, not just a condition or an intervening cause, of the victims death

iv. Intervening cause: the victim’s suicide
1. Suicide is an intervening cause
a. Campbell: the defendant egged the victim on and gave him a gun so he could commit suicide

i. Substantial intervening cause can remove a defendants guilt if the intervening cause is more of a proximate cause

ii. But victim’s suicide was reasonably foreseeable

1. Inconsistent with reasonable foreseeability test from Robertson

b. Kevorkian: the defendant hooked up the victim to his suicide machine where they ultimately pulled the handle to cause death

i. Death must be a direct and natural result of the defendant’s act

ii. Here, the death is not direct because of the intervening act of the victims raising their arms to start the process of the assisted suicide machine

1. Problem: Is this really intervening?

iii. Proximate cause is difficult with assisted suicide because of the moral divide
1. Moral inquiry from Robertson is tricky here

2. Suicide is not an intervening cause

a. Bauer: defendant let his pregnant girlfriend commit suicide and the baby died

i. Uses reasonable foreseeability test from Robertson

ii. The baby’s death was reasonably foreseeable from letting his girlfriend commit suicide – he helped her plan it 

v. Intervening cause: victim’s risky behavior
1. The victim taking risks is not an intervening cause
a. Kern: some white kids were beating, yelling racial slurs, and chasing black men and one of them ran into the street and got hit by a car

i. The result was reasonably foreseeable and sufficiently direct from the defendant’s actions

ii. More of a moral analysis/decision

1. Kern’s actions were so bad that he had to know that he was potentially creating dangerous results

2. The victim taking risks is an intervening cause

a. Root: the defendant and the victim were drag racing on the highway and the victim swerved into a truck

i. The last cause before the result was the proximate cause – intervening cause was the proximate cause

ii. Hard to reconcile with Robertson

iii. Possibly a moral analysis/decision in the other direction

1. Drag racing is bad

vi. Intervening cause: third party medical care/attention

1. Intervening medical care is not a superseding cause
a. Williams: inserting a trach tube was an intervening cause but not a superseding cause so the defendant that caused the original harm is still guilty

i. An intervening cause is a superseding cause when: its so extraordinary that it would be unfair to hold the defendant responsible for the actual result

ii. Here, inserting the trach tube was routine medical care, not extraordinary

b. Shabbaz: defendant stabbed victim and he died 12 hours later after surgery

i. An intervening cause is a superseding cause when it is the sole contributing cause

1. This happens very rarely in medical maltreatment situations

ii. Here, the gross negligence could not have been the sole contributing cause

iii. Much more direct than in Stewart

2. Intervening medical care is a superseding cause

a. Stewart: defendant stabbed victim and he died after surgery

i. Since there’s some evidence that the medical malpractice was the sole contributing cause, it broke the causal relationship between the defendants act and the victims death

ii. An intervening cause is a superseding cause when it is the sole contributing cause

3. Comparison

a. British case: Only if it can be said that the original wounding is merely the setting in which another cause operates can it be said that the death doesn’t result from the wound

vii. Intervening cause: other third parties

1. An intervening cause must be a superseding wrongful act
a. Kibbe: the defendants pushed the victim out of the car into the street without his coat, glasses or money and then a car ran him over

i. Uses reasonable foreseeability test

ii. Makes a moral inquiry

1. The defendants conduct was morally much worse than the intervening conduct, which was an accident

b. Kern: there was no intervening wrongful act

i. Uses reasonable foreseeability test

ii. The result was reasonably foreseeable so the defendants are still guilty

viii. Eggshell Victim
1. It doesn’t matter that the extent of harm was not foreseeable
a. Frazier: defendant punched the victim who ended up being a hemophiliac and dying
b. There was no proximate cause as in Robertson

i. This result was no reasonably foreseeable

c. There was no intervening cause

d. But didn’t have the mens rea to kill him, just harm him a little

2. It doesn’t matter that the type of harm was not foreseeable

a. Stamp: defendants held up victim’s convenience store and he had a heart attack and died

b. Maybe it’s enough foreseeability to know that the average person would react badly 

c. Uses felony murder rule

i. Felony murder rule is a moral waiver: If you do something wrong and it results in someone’s death, tough luck

1. You don’t have to have the mens rea for the murder

3. Almost like strict liability

a. So concurrence doesn’t matter with strict liability

i. So it doesn’t matter that the mens rea of the intended result doesn’t match up the actual result
VI. Is there any plausible claim for a Justification or an Excuse?
a. If there is, defendant may have a successful defense or, if still found guilty, may be able to have their sentence reduced

i. US Sentencing Guidelines, Policy Statements: for each of the example justification/excuses, there is policy saying that a reduced sentence may be appropriate if there is some evidence that one of these situations existed

ii. Even if the defense is not successful, reduces sentence may be available

b. Justification vs. excuse

i. Justification
1. Focused on the act itself (more objective)

2. Lopez: A third party has the right to assist an actor in a justified act

3. Leidholm: it’s the product of society’s determination that the actual existence of certain circumstances will operate to make proper and legal what otherwise would be criminal conduct
ii. Excuse
1. The specific person isn’t to be held criminally liable (subjective)

a. Reasonably but incorrectly believes that the force he uses is necessary to protect himself 

2. Lopez: an excuse is always personal to the actor; third parties can not legally help

3. Leidholm: doesn’t make it legal and proper conduct 

a. It openly recognizes the criminality of the conduct but excuses it because the actor believed that circumstances actually existed which would justify the conduct

c. Defense vs. affirmative defense (in some states)

i. Defenses: once raised, must be disproved by the prosecution

1. Infancy, intoxication, self defense

ii. Affirmative defense: defendant must raise and prove the defense by a preponderance of the evidence

1. Self defense, duress

2. Martin v. Ohio: defendant has burden of proof in self defense

a. State has a lot of leeway to force the defendant to prove something

d. Temptation to Act
i. Temptation to act is not a justification or an excuse

1. Queen v. Dudley & Stephens: defendants killed an innocent boy and ate him in order to save themselves

a. This was murder

b. If the circumstances present a great temptation to act, there is no justification or excuse to act on that temptation

i. It would be a ‘divorce’ of morality from law

e. Self Defense
i. Questions for analyzing a self defense claim

1. Who presented the initial attack?

2. What did the person defending himself have the right to do based on the initial attack?

a. Always an obligation to respond proportionally

3. Think about in chronologically and sequentially

ii. Justification vs. excuse

1. Leidholm

a. Justification: is justified in using force if his belief is a correct belief

b. Excuse: is excused in using force if he reasonably but incorrectly believes that the force he uses is necessary to protect himself against imminent harm
2. Self defense can be used against any mens rea

a. Self-defense is a justification so mens rea doesn’t matter

3. Self-defense is an objective test

a. Subjective aspect in evaluating the genuineness of the belief of imminent danger of death

iii. Elements of self defenses

1. Martin v. Ohio

a. Defendant wasn’t at fault in creating the situation giving rise to argument

i. Moral waiver

b. Defendant had an honest, reasonable belief she was in imminent danger of death or great bodily harm

c. Defendant didn’t violate any duty to retreat

iv. Non-deadly force

1. A victim may use non deadly force anytime that victim reasonably believes that force is about to be used against him

2. You don’t have to retreat before using nondeadly, ordinary force

a. Bradley: defendants were possibly stealing from a convenience store and proprietor demanded they pay then defendant punched him
i. Broader right of self defense than others

3. You have to retreat before using nondeadly force
a. Toon: the defendant didn’t start the fight on the public street but he responded with disproportional force and he had the ability to retreat

i. Duty to retreat from a public place/street

ii. Would have a different outcome in Israel and Germany

1. Their laws are more concerned with dignity and honor than US laws
v. Deadly force

1. MPC 3.04: Preconditions for using deadly force

a. It’s justified if it is necessary to protect himself against death, serious bodily harm, kidnapping, or sexual intercourse

i. Unless the actor provoked the force or knows he can avoid using force by retreating

1. Doesn’t have to retreat from own home

2. Deadly force: force, under the circumstances, which is readily capable of causing death or other serious injury

a. Doesn’t actually have to cause death

3. Majority rule: permits a victim to use deadly force anytime that victim reasonably believes that deadly force is about to be used against him

4. Minority rule & MPC: prior to using deadly force, must retreat to the wall if its safe to do so

a. Exceptions to duty to retreat

i. Don’t have to retreat out of your home

ii. Don’t have to retreat if victim of a rape or robbery

iii. Police officers have no duty to retreat
vi. Must be Imminent Danger

1. If you have the ability to retreat, the threat must not be so imminent

a. Buggs: defendant was in a fight with some people, left to get a gun and came back at shot at the group, hitting one of the women

b. After a fight has broken off, one can’t pursue and kill merely because he once feared for his life

2. No practical distinction between immediate and imminent

a. Proper inquiry isn’t the immediacy of the threat but the immediacy of the response necessary in defense

3. Policy

a. Against imminence requirement: from an autonomy/dignity standpoint - shouldn’t you have the right to fight back when you are attacked by other people

vii. Defense of others

1. A third party jumps into a fight to help someone else and claims self defense

a. Issue: how reasonable was that third party in believing that the person who needed assistance was a victim and needed aid?

viii. Initial aggressor

1. General rule: initial aggressor doesn’t have the right to self-defense

2. Exception: the person who is the initial aggressor can regain the right to self defense later in the interactions If he retreats and the ‘victim’ then initiates force again

a. Rowe: Victim said racial epithet to Rowe, Rowe kicked him then retreated, Victim comes at him with a knife, Rowe shoots victim

b. To get back defense of self-defense, defendant has to withdraw and communicate his withdrawl to the initial victim

c. Words never give someone the right to respond with deadly force (see MPC 3.04) but maybe can respond with nondeadly force

ix. Can Self-Defense Apply to Property Crimes?

1. Self defense is available in a crime against property if the defendant didn’t intend to harm the property

a. Boget: victim was driving his truck and aimed to hit the defendant who flipped into the truck bed and then started the back windshield 

b. Even if you are ultimately unsuccessful in hitting the person who was attacking you, as long as you were targeting him/her and not the property directly – then it’s okay

i. Must reasonably believe that you are targeting the person, not destroying property

2. Can not use deadly force in self-defense to defend property

a. Petronio: defendant and victim were in defendant’s house, planning a drug deal, and victim didn’t leave when defendant told him to

i. Very big moral waiver working against the defendant here

b. Offenses against property can only be averted through the use of nondeadly force

c. MPC 3.06(3)(d): deadly force is justified to avert burglary only in case of danger to persons, and not only to property

i. But might be justified if protecting the family inside the house

d. Can’t kill someone just because they are trespassing on your property (spring gun example)

x. Modifying the Objective Standard: Battered Wife Syndrome

1. Instead of reasonable person test, can apply the reasonable battered wife test

a. Still an objective standard, just a more robust definition of what is reasonable fear

2. Need expert testimony to put forth BWS as basis of self defense

a. The expert testimony helps establish an honest, reasonable belief the defendant was in imminent danger of death or great bodily harm

3. Narrow standard for precedent

a. Won’t follow that there could now be a reasonable drug dealer test

i. Difference in moral culpability – drug dealers are morally culpable whereas battered wives are not

b. In BWS, it isn’t a hypothetical about being harmed – the defendant has a history of being actually harmed by the ‘victim’

c. Goetz: defendant thought he was going to be mugged by a group of black teenagers so he shot at them

i. He does not get to subjectify the reasonable person test because the regular reasonable person standard accounts for this circumstances

ii. If you are attacked/threatened, you have the right to respond proportionately

iii. Different than BWS because this defendant didn’t have a history of violence with these victims

1. The victims had no way of knowing he had been mugged in the past

2. It is not fair to hold people accountable for defendant’s past, unrelated, personal experiences

a. To do so would create a vigilante system of justice

xi. Comparison

1. GPC 32,33: Necessary self defense is allowed

a. Necessary means required to avert an imminent unlawful assault from oneself or another

b. If there is excessive self defense because of confusion, fear, or fright, then it’s still okay

f. Necessity
i. Questions for analyzing a necessity claim

1. Did this person commit this crime thinking that they were picking the lesser of two evils?

2. What is the gravity of the harm you’re trying to avoid?

3. Was what you’re doing reasonably calculated to avoid the greater harm?

4. Why did they do this and why did they think this? (partially subjective here)
ii. MPC 3.02: Necessity for avoiding a greater evil might afford a justification for prohibited conduct
1. If the actor believes conduct is necessary to avoid a harm or evil to himself, the conduct is justified if

a. Harm avoided is greater than harm prevented by the law

b. The Code and no other law provides exceptions with this specific situation

c. Legislative purpose to exclude the justification doesn’t plainly appear

2. This justification is unavailable for recklessness or negligence
3. Partially subjective

iii. Choice of evils: Person did something wrong but did so in order to avoid something even worse

1. One approach: The greater harm avoided was substantially greater and immediate/imminent
a. People v. Craig: defendants sat in a government office to protest the persecution of people in Nicaragua
i. The harm was not immediate enough

ii. The defendants actions weren’t reasonably calculated to avoid the harm in Nicaragua

iv. Terrorism & Use of Torture to Prevent It

1. Necessity could justify the use of torture

a. Argument: The greater evil avoided by interrogation is enormous – the possible magnitude of a terrorist attack

b. Counter-argument: concede that the harm would be greater but say that you can never know with the necessary amount of certainty that your act (interrogation) could actually prevent the greater harm (terrorist attack)

v. Comparison

1. Israeli Penal Law 34K, 34L

a. No criminal liability if the act was done immediately to save his or another’s life, freedom, body or property from an imminent danger of serious injury

b. No criminal liability for an act he was ordered to do by a threat with grave and imminent injury 

2. GPC 34, 35

a. Justification: If a person is faced with an imminent danger to life, limb, freedom, honor, property or another legal interest and commits an act to avert the danger from himself or another, he is justified

b. The protected interest must substantially outweigh the one interfered with

3. German and Israeli Penal Codes are very interested in dignity and honor

a. US is more interested in privacy and liberty

b. German and Israeli necessity laws might allow someone to use self-defense/necessity when someone threatens their honor

i. Would lead to a different result in Toon

g. Law Enforcement, Public Duty

i. MPC 3.07

1. Use of force is justifiable when the actor is making or assisting in making an arrest and believes that such force is immediately necessary to effect a lawful arrest

2. Use of deadly force is not justifiable unless

a. Arrest is for a felony

b. Person is authorized to act as a peace officer or is assisting

c. Actor believes force creates no substantial risk of injury to innocent persons

d. Actor believes that

i. The crime for which the arrest is made involved conduct including the use or threatened use of deadly force OR

ii. Substantial risk that the person to be arrested will cause death or serious bodily harm

ii. MPC 3.03: Execution of Public Duty

1. Conduct is justifiable when it is required or authorized by

a. Law defining the duties/functions of officer

b. Law governing execution of legal process

c. Judgment/order of a court or tribunal

d. Law governing the armed services or war

e. Any other provision of law imposing a public duty

iii. For police officers & other law enforcement

1. When the officer has probable cause to believe that the suspect poses a threat of serious physical harm, its not constitutionally unreasonable to prevent escape by deadly force

a. Must see a weapon or be almost certain that the person committed a crime inflicting physical harm

2. Tennessee v. Garner: Police officer shot someone as he was trying to flee over the fence and he died

a. Here, the police officer thought he was unarmed and had no probable cause to believe that he was dangerous

b. Use of deadly force was not permitted in these circumstances

3. Policy

a. Against: Goals and interests of the state aren’t accomplished by using deadly force because then there is no deterrence and no incapacitation and no ‘justice’

4. Most jurisdictions

a. No use of deadly force to stop fleeing misdemeanors but a general privilege to use it to stop fleeing felons

iv. For citizens

1. Before using deadly physical force, the citizen must be correct in his reasonable belief that the person he is seeking to arrest committed an enumerated felony and that such person is in immediate flight from the commission of the felony

2. Pena: defendant was robbed in his bodega and ran out and shot at two people he thought were the robbers and ended up killing an innocent man
a. Citizen is not criminally responsible for reckless assault or homicide of an innocent person in an otherwise justified use of force to stop a robbery or rape

b. Specifically and deliberately different than standard for police officers

i. They would be criminally liable for the innocent man’s death

ii. Policy

1. Police officers have more training – higher expectations that they can not make mistakes

h. Duress
i. Justification vs. excuse

1. Spunaugle: duress is an excuse so applies to malice murder

ii. MPC 2.09: Duress is an affirmative defense when the defendant was coerced by the use or threat to use unlawful force against his person or another person
1. Objective test: reasonable person in his situation would not have been able to resist doing the unlawful conduct

2. Genuineness (subjective) requirement: also have to act because he actually believed he was in duress

3. Moral waiver: if defendant recklessly created the situation which led to duress, can’t use the duress defense

4. Consistent with Martin & Peterson

a. Requires proof beyond a reasonable doubt

b. It is constitutional for defendant to have the burden of proof in an affirmative defense

iii. If there was a reasonable, legal alternative to violating the law, the duress defense will fail
1. Bailey: defendant escaped from a federal prison because he said the conditions were unbearable but was recaptures

a. Defendants were guilty because could not provide evidence that they attempted to surrender after escaping

b. Must pursue other alternatives before resorting to unlawful conduct

c. Moral waiver: They were in a situation of duress because of their own actions

i. They would not have been in jail if it weren’t for their bad actions

iv. Unlawful conduct must be something to remove or respond to the threat from the situation of duress

1. Has to be a link between the duress and what the defendant actually did

a. Connection to who is threatening you

b. Connection to what they are threatening you with

2. Toscano: duress may be a defense in situations where the threat is not imminent – defendant filed false insurance claims

a. Sometimes there are other situations where breaking the law is necessary and it’s best for the jury to decide if the behavior was reasonable in the situation

v. Duress vs. necessity

1. It may be a continuum, rather than a binary analysis

2. One distinction: source of coercion is different

a. Duress is coercion usually from another person (pick the lesser harm bc of threat from a person)

b. Necessity is coercion usually from the environment (pick the lesser harm bc of threat from the general situation)
i. Insanity
i. MPC: defendant lacked the ability to conform his conduct to the requirements of law

ii. M’Naghten/Schmidt  test
1. Two part disjunctive test
a. Didn’t know the nature and quality of the act 

i. Observational, cognitive – didn’t know what was going on?

b. Didn’t know that the act he was doing was wrong 

i. Moral observation – even if they did know what they were doing, did they know that it was wrong – did they have the ability to evaluate it?

ii. To not appreciate the moral wrongness of your action, it can’t just be that the defendant is morally depraved

1. Can’t just have a different opinion of morality, must have some disease of the mind that causes him to not have the same moral standards as society

2. Schmidt: defendant said the voice of God told him to kill the woman but he later admitted that he knew what he was doing was wrong
a. Elaborated on M’Naghten test by adding (ii) to second part of the test

3. Deterrence

a. It’s important for a defendant to know what he was doing because he can’t be deterred from future conduct if he wasn’t aware of what he was doing in the first place

4. Retribution
a. It’s important for a defendant to know what he was doing because you can’t condemn someone who didn’t have a guilty mind because then he’s not morally blameworthy

iii. Brawner test
1. Two part disjunctive test

a. Defendant did not appreciate the criminality of his conduct

i. Insanity could be something observable

b. Defendant lacked the ability to control his conduct and impulses

i. Lacked the capacity for free choice and thought
ii. If you’re unable to control your impulses and conform to societal norms, that goes towards showing someone’s insanity

iv. Comparison

1. Alaska statute

a. Evidence of a mental disease or defect can negate a culpable mental state

2. GPC

a. Defendant is not guilty if acts due to pathological psychological disorder, profound consciousness disorder, mental defect, or any other serious psychological abnormality

b. Can reduce punishment if capacity to understand illegality of the act is substantially diminished

i. Like the US Sentencing Guidelines Policy Statements that reduce sentences

j. Immaturity/Infancy
i. Under 7: no criminal liability

ii. Under 14: rebuttable presumption of no criminal liability

k. Consent of the victim

i. Almost never a defense to a crime

1. Exceptions: adult can consent to sex for rape, adult can consent to travel for kidnapping

4. Examples: Crimes

I. Homicide (has to be a human)
a. Policy
i. There are different categories of homicide to avoid arbitrariness

ii. Avoid sentences that are too long if there was a less culpable mental state

iii. Common law manslaughter is more pro-defendant

1. No reasonableness requirement

b. MPC (Less influential than other parts of the MPC)
i. Murder 
1. MPC 210.2: Criminal homicide is murder when

a. It is committed purposely or knowingly

b. It is committed recklessly under circumstances showing extreme indifference to the value of human life

i. Malone: Gross recklessness is murder: depraved indifference
1. Grave risk of death

2. Russian roulette is gross recklessness so murder conviction is okay

c. Felony murder rule (see below)
2. MPC 6.06: Punishment: minimum of one year, no more than 10 years, max of life

3. No distinction between 1st degree and 2nd degree

4. Result crime

ii. Manslaughter
1. MPC 210.3: Criminal homicide is manslaughter when

a. It is committed recklessly
i. Malone: regular recklessness is manslaughter

1. Substantial risk of death

2. Russian roulette is more than a substantial risk of death

b. It would be murder except its committed under the influence of extreme mental or emotional disturbance that has a reasonable explanation of excuse

i. Reasonableness is determined from the viewpoint of a person in actor’s situation under the circumstances as he believes them
1. Reasonableness is a jury question

2. Shelton: is society ready to say that an average citizen would act this way in response to this level of provocation

3. Reasonableness is not particular to that type of person

a. Keenan: Not the ‘reasonable middle eastern man’ for honor killings

ii. Cassassa: Should be made by viewing the subjective, internal situation in which the defendant found himself and external circumstances as he perceived them at the time

1. Then assess from that standpoint whether the explanation was reasonable

2. Not reasonable to stab someone then submerge them in cold water because they don’t like you back

iii. Shelton: Part objective/part subjective
1. Extreme emotional distress is subjective

2. Reasonableness is objective

3. Telling your HS counselor you would tell on them for selling drugs is not extreme emotional distress and dropping a rock on someone’s head and stabbing them with an afro pick is not reasonable

iv. Ashland: If there is a sufficient time interval to cool off, then the extreme emotional disturbance defense may fail

v. Follin: must kill the source of the extreme emotional disturbance, not just anyone

1. Must be a connection between the cause of the heat of passion and the criminal act that follows in response

2. MPC 6.06: Punishment: minimum of one year, no more than 3 years, max of 10 years

iii. Negligent Homicide

1. MPC 210.4: Criminal homicide is negligent homicide when

a. It is committed negligently
2. MPC 6.06: Punishment: no less than one year, no more than 2, max of 5

3. Beiter: Defendant saw people about to cross the street so swerved but accidentally hit someone and didn’t realize it until she went home

a. Not guilty because acted reasonably under the circumstances

i. Tried to swerve away
b. Dissent: she was intoxicated and speeding

4. Recklessness vs. negligent homicide

a. Recklessness requires that the person is aware of the risk then consciously disregards it

5. Basically no mens rea

a. Not strict liability homicide but can convict someone without them ever realizing they were doing something wrong

6. Deterrence: doesn’t serve the purpose of deterrence because can’t deter someone who wasn’t aware of what they were doing

7. Retributivism: punishment seems out of proportion
c. Common law
i. Four Types of Murder (result crime): specific intent to take life is the essential ingredient; malice is the grand criterion
1. Intent to kill (purpose or knowledge)

a. 1st degree
i. Mens rea: calculated or planned killing, premeditation, deliberation

1. Malice directed particularly to the victim

ii. Premeditation: space of time

1. Potentially unconstitutionally vague because isn’t defined further than “allowing a space of time to elapse”

2. Could analyze with void for vagueness test

3. Thompson: defendant shot and killed his wife because she had filed for divorce; 4 days elapsed in between learning about this and shooting her

b. 2nd degree

i. Mens rea: more of an instinct, less planning

1. Malice by any evil design

ii. Malone: Gross recklessness for which the defendant must reasonably that death to another is likely to result

1. The result may have been an accident but the act was not

2. Proof of motive is relevant but never necessary here

c. Distinction between the two is based on how much time you had to think about and plan the murder

i. Watson v. US: Defendant struggled with police officer who had been chasing him and ran into a house, police officer followed him, defendant took the officer’s gun and shot him = 2nd degree
d. Retribution theory: there’s a longer sentence for 1st degree murder – someone who plans death and thinks about it is somehow more morally culpable

e. Deterrence theory

i. We want more to deter planning an deliberately killing someone

ii. Want to encourage people to stop themselves if they have time to think about it

2. Intent to cause serious bodily injury

3. Depraved indifference (really serious form of reckless)

a. Robinson v. State: your act doesn’t have to put the victim in imminent danger but if it leads to it, it is reckless murder

i. Defendant was fighting with her lover then shot him in the leg & it traveled into his thigh

ii. She acts in a way that completely disregards the possibility that she could kill him

b. Malone: deliberate indifference is considered  2nd degree murder

i. Implied malice

4. Felony murder (see below)
ii. Manslaughter: killing without malice
1. Voluntary manslaughter
a. Provoked killing

i. Must be a provocation, usually a fight

ii. Must be a sudden passion or rage
iii. Ashland: If there is a sufficient time interval to cool off, then the heat of passion/extreme emotional disturbance defense may fail
iv. Girouard: no finite list of what is a legally adequate provocation

1. Mere words, even words saying you want a divorce and are a bad lover, are never enough

2. Objective test: reasonableness standard

3. Some provocations: Assault or battery, adultery, mutual combat, injury to a relative, illegal arrest

v. Keenan: judge the provocation in terms of reasonableness; not subjective reasonableness to that particular type of person

1. Not the ‘reasonable middle eastern man’ for honor killings

vi. Follin: must kill the source of the provocation, not just anyone

1. Must be a connection between the cause of the heat of passion and the criminal act that follows in response

b. Extreme emotional or mental disturbance lessens the sentence

i. Not a complete justification like irresistible impulse insanity

ii. More of a fleeting condition here

1. Duration is the difference between the two
2. Involuntary manslaughter
a. Killings from criminal negligence
b. Misdemeanor manslaughter

i. Killing someone while you’re doing an unenumerated felony or a misdemeanor

1. Unenumerated felony: felony not in the list of felony murder
d. Felony Murder Rule

i. MPC

1. Recklessness and indifference is assumed here if defendant is committing robbery, rape, deviate sexual intercourse, arson, burglary, kidnapping, felonious escape

2. Rebuttable presumption of guilt

a. Defendant must put forth evidence that shows otherwise

b. Because committing a felony shows that you are reckless

i. Defendant must show that he is not being reckless

ii. Tough presumption to overcome

ii. Common Law

1. If committing a felony and murder results, are guilty

a. Absolute rule

2. Mens rea for the felony then strict liability for the murder

3. List of predicate felonies: rape, arson, robbery

4. Cal. Penal Code 189 

a. All murder committed during an enumerated felony is first degree

b. All murder committed during an unenumerated felony is 2nd degree

5. NY Penal Law: Felony murder is murder in 2nd degree

iii. Does every felony trigger the felony murder rule

1. Burroughs: use an objective analysis: is this the type of behavior that is dangerous and we should deter?

a. Rejects subjective analysis

iv. Wilson: Assault with a deadly weapon is not a predicate offense for felony murder

1. Elements of assault with a deadly weapon are included within elements of murder so it is just like eliminating the mens rea requirement

2. It is an improper merger

3. Statutory interpretation was used here: statutes should be interpreted so they make sense and are fair

a. The felony murder regime in CA is more like the common law rule

b. No rebuttable presumption

4. Retribution: the guilty mind is what makes the crime morally culpable so should want to show it

5. Deterrence: don’t want to overdeter assault but also don’t want to underdeter murder

v. Causation in Felony Murder

1. Agency theory: defendant is still guilty because he caused the general situation to arise so the shooter was acting as his agent in causing death

a. This intervening cause doesn’t matter

b. In some states: agent can’t be a third party, must be a co-felon or someone directly involved
2. Proximate cause theory: defendant is guilty if result is reasonably foreseeable
a. Was the murder that resulted reasonably foreseeable from the actions of the defendant

b. The agent is an intervening cause but not a superseding cause

c. Lowery: one of the victims of the underlying felony caused the gun to go off in the scuffle so technically caused the death

i. Doesn’t matter, the defendants actions were still the proximate cause of death

d. Hernandez: must be enough of a nexus of connection between the felony and the death

i. Different proximate cause test

ii. Facts: officer was shot by a fellow officer when they were trying to stop the defendants from ambushing and robbing a man

3. Extensions of felony murder rule?

a. Doesn’t matter if the person who did the killing wasn’t the defendant

i. May be an agent

ii. May be a reasonably foreseeable consequence

b. Deterrence problems with this: No deterrence value attaches when the felon is not the person immediately responsible for the death

i. Might hold people responsible for the acts of others

vi. Constitutional Limits of Felony Murder: Group Liability

1. Doesn’t address specific common law rules or statutory rules; only constitutional analysis

2. Enmund v. Florida: 4 defendants, 2 of them went to the victim’s house intending to rob him and pulled a gun, the victim’s wife came out and shot at them but then another defendant shot both the victim and his wife

a. Can Enmund be punished by death when he didn’t intend to cause death and didn’t physically cause the deaths (lacks mens rea and actus reus)

i. No, the punishment is disproportional

ii. Can’t punish someone with death who had no mens rea, no intent

3. Is it cruel and unusual punishment to punish him since he didn’t intend to take part in the crime?

a. State legislatures are considered but not determinative
i. If something is common, can’t be unusual

ii. It is very uncommon to punish someone this way with felony murder

b. Constitution

i. What was cruel and unusual at the time of the constitution was written

ii. No felony murder rule in constitution

vii. Defenses
1. If the defendant had a defense to the underlying felony

2. Felony they’re committing must be something other than the killing

3. Deaths must be foreseeable

4. Deaths caused while fleeing from a felony are felony murder

a. But once defendant reaches point of temporary safety, deaths caused thereafter are not felony murder

5. Not liable for the death of a co-felon as a result of resistance by the victim to arrest

a. Minority rule: one of the perpetrators must do the killing and some non perpetrator must die
viii. Retribution: moral waiver, penalty is increased because the conduct was already morally culpable

ix. Deterrence: This much penalty for the felony, will deter people from doing many other types of felonies

e. Capital Murder – Constitutional Analysis
i. Furman v. Georgia: 3 justices say its sometimes ok to execute people but not in these cases, 2 justices say that it is never ok to execute someone, 4 always ok to execute

1. Definitively decides that it is sometimes okay to execute someone for murder

ii. Constitutional Analysis: Is it cruel and unusual?

1. State legislatures

a. Lots of states have recently enacted similar death penalty statutes so can’t be that cruel and unusual

2. The Constitution
a. The death penalty was allowed when the constitution was written

iii. Remaining constitutional concerns

1. Proportionality requirement

a. Must still be consistent with Enmund

i. Can’t use felony murder rule in death penalty

b. Can’t punish small crimes with death penalty

2. Void for vagueness test

a. Principle of legality: do people know what is punished by the death penalty?

iv. Limitations
1. Can’t execute the mentally retarded, children

v. Deterrence

1. No empirical evidence about the deterrence value of the death penalty

2. Specific deterrence is accomplished – this person can not kill again

vi. Retirubtion

1. Eye for an eye: if defendant kills then it is retribution for him to be killed

II. Conspiracy – not a result crime
a. Inchoate offense: incomplete

b. Why do we punish conspiracy: Policy Reasons

i. Pinkerton

1. Law of numbers: worse to have more people in on something – more dangerous

2. Very anti-defendant

ii. Callanan

1. Socially reprehensible conduct: collective criminal agreement presents a greater potential threat to the public

2. Danger which a conspiracy generates isn’t confined to the substantive offense which is the immediate aim of the conspiracy

iii. Conspiracies are inherently and exceptionally dangerous
1. Used to be able to punish conspiracy even if the object of the conspiracy wasn’t a crime

a. Not anymore

2. Does punishing conspiracy punish the status of being a conspirator?

c. Merger
i. Common law: conspiracy merged with substantive offense

ii. Today, Callanan: no merger
1. People can be convicted of conspiring to do something and actually do something (can be convicted of conspiracy to commit murder and murder)
d. Jurisdiction
i. Traditional common law rule: 
1. State didn’t have criminal jurisdiction over a conspiracy if agreement was made in the borders but the object crime was to be committed somewhere else

ii. MPC: abandoned this rule: 
1. Regardless of whether the crime that is the object of the crime is completed in the borders, there is jurisdiction

e. Bilateral vs. Unilateral Theory of Conspiracy: People v. Berkowitz

i. Bilateral: traditional common law

1. Must exist at least two criminally culpable people for there to be a conspiracy

ii. Unilateral
1. Defendant may be convicted of conspiracy even though all other parties to the illicit agreement aren’t criminally liable due to age, lack of intent, or other impediment

a. Agreement is not disproved through collateral estoppel

b. If one defendant is acquitted, it just means that the People couldn’t’ prove his guilt beyond a reasonable doubt – doesn’t mean that the won’t be able to prove the guilt of the other

2. Retribution: would like unilateral theory because still had the guilty mind regardless of the other conspirators

f. MPC 5.03: Criminal Conspiracy

i. Actus Reus (majority)
1. Agreement
a. Does not have to expressed

b. No written or spoken words of agreement

c. Various people can be part of the conspiracy even if they don’t know each other

2. Overt act towards the substantive offense
a. Have to look at what they’re conspiring to do

b. Every substantial step for attempt is an overt act

i. But every overt act for a conspiracy is not a substantial step for attempt

ii. Mens Rea

1. Purpose to agree and purpose to act

iii. Defenses
1. Renunciation is an affirmative defense

a. Thwart the success of the conspiracy

b. Complete

c. Voluntary

2. Impossibility: not a defense

g. Common law

i. Actus reus (minority rule)

1. Agreement

ii. Mens rea
1. Intent to agree and intent to act

iii. Defenses
1. Renunciation is not a defense

2. Impossibility is not a defense

h. Compare: GPC 129: Formation of Criminal Organizations

i. Two differences from the MPC 

1. (5) If participation in the conspiracy is slight or minor, then can be not punished

2. (2)(2): if the commission of crimes is only a minor objective or activity of the conspiracy, then won’t be punished

i. The Role of Complicity in Conspiracy Liability

i. Pinkerton v. US: Must show no complicity to not be responsible for acts of other conspirators; Common law rule

1. Partners act for each other in carrying it forward

a. Co-conspirators are responsible for all reasonably foreseeable crimes committed by co-conspirators in furtherance of the conspiracy

b. To be not guilty for acts of others: Need evidence of affirmative action from defendant to establish his withdrawal from it

2. Intent is proved by acts of some of the conspirators in furtherance of the common objective

a. Mens rea for act is established by forming the conspiracy

ii. People v. McGee: Must show complicity to be responsible for acts of other conspirators; MPC rule

1. Liability for the substantive offense can’t be independently predicated upon defendant’s participation in an underlying conspiracy

a. Must show complicity in the further acts for the defendant to be guilty

2. Expand the basis of accomplice liability beyond the legislative design

a. Repugnant to our system of jurisprudent to punish for offenses in which he did not participate

j. Solicitation (asking people to be part of the conspiracy)
i. Merger: ends when you ask them to do the crime

1. When they agree to do the crime, the crimes merge and the only crime left is conspiracy
ii. Purpose of punishing solicitation: People v. Lubow

1. It presents a danger to society and sufficiently indicates a tendency towards criminal activity from those people

iii. MPC 5.02:

1. Actus reus: commands, encourages, or requests another person to engage or attempt criminal conduct

2. Mens rea: purpose

3. Defenses

a. Renunciation: affirmative defense

i. Must persuade him to not do the crime OR must prevent the commission of the crime

ii. Complete

iii. Voluntary

b. Impossibility: Benson v. People: no defense here

i. If the solicitor believes that the act can be committed, it doesn’t matter that the crime urged isn’t possible or becomes impossible later

iv. Unilateral theory: even uncommunicated solicitation is enough

1. People v. Lubow: explains difference between bilateral and unilateral theory

III. Attempt – not a result crime
a. Inchoate offense: incomplete crime, efforts to achieve the ultimate harm is criminalized

i. The ultimate harm itself is not criminalized in this crime

ii. Wouldn’t charge them with attempt if they succeeded in their criminal goal
b. Merger
i. Attempt merges onto the completed crime

1. Can’t be convicted of murder and attempted murder for the same person

ii. Never merge crimes that have different victims

1. The intent to kill one person is transferred if the defendant misses and kills someone else instead

2. Always two crimes here: murder to the women you actually hit, attempted murder for the first person

c. Act
i. MPC Substantial Step

1. MPC 5.01: Criminal attempt

a. Purposely engages in conduct which would constitute the crime if attendant circumstances were as he believed them

b. Only omits doing something because believes the result will occur without his further conduct

c. Purposely takes a substantial step in a course of conduct planned to culminate in the crime

i. Some substantial steps: waiting or searching or following victim, enticing victim, unlawful entry, possession of material that have no other lawful purpose, soliciting an innocent agent to complete the crime

2. What Qualifies as Substantial Steps

a. People v. Hawkins

i. Facts: the defendant went into the victim’s house and took off his shoes, got into bed with her, and said he was there to ‘kick it’

ii. Attempt: falls short of completion through means other than the defendant’s voluntary relenting

1. Defendant’s acts were a substantial step toward the commission of a sexual assault

b. US v. Ramos-Palomino

i. Attempt: Requires proof of the requisite criminal intent and an act that is a substantial step toward commission of the substantive offense

ii. His failure was beyond his control, not a decision to abandon the venture

iii. Only couldn’t get meth because he couldn’t get a hold of it
3. Ambiguous Acts are not Substantial: US v. Presto

a. Placing a call to a potential source to determine the availability of drugs is not ‘more than mere preparations’

i. The act is too ambiguous, too many other steps remained before distribution would occur – so not a substantial step

ii. Common law: Preparations vs. Attempt

1. Intent Test: King v. Barker
a. Must be of such a nature as to be itself sufficient evidence of the criminal intent with which it is done

i. Must show criminal intent on the face

ii. Must not need evidence of confession to show intent

2. Last Act Test: People v. Murray

a. Facts: defendant was trying to marry his niece and requested a magistrate and witnesses

b. Preparation: devising or arranging the means or measures necessary for the commission of offense

c. Attempt: Must have taken the last step he was able to take along the road of criminal intent, must have done all he intended to do and was able to do to cause the result

i. Direct movement toward the commission after preparation ends

ii. Would end in consummation of offense except for intervention of independent circumstances to stop it

3. Dangerous Proximity Test: Commonwealth v. Kennedy
a. Facts: defendant put some poison in a cup that he expected victim to drink

b. Attempt: acts which are expected to bring about the end without further interference on the part of the criminal are near enough

i. Unless the expectation is very absurd

ii. Look at how close they came to the dangerous result

iii. Can do less than the last act but still very close to achieving the dangerous result

1. Not as strict as last act result

iv. More of a focus on the dangerousness of the result

4. Some Preparations Test: Commonwealth v. Peaslee

a. Facts: defendant arranged combustibles in a building that would have burned it down if they were lit

b. Attempt: some preparations beyond the first act may be attempt

i. If preparation comes very near to the accomplishment of the act, the intent to complete it renders the crime so probable

ii. How anomalous or complicated the preparations are: may provide evidence of intent to complete the act

5. What is Evidence of More than Preparations

a. McQuirter v. State
i. Facts: defendant followed the victim down the street and hung around, waiting for her, then almost followed her into the house

ii. To determine intent: can look at social conditions and customs, facts and circumstances

b. Tremaine v. State
i. Facts: defendant goes into the woman’s house and lifts up her robe and yells at her but then leaves because a car is coming

ii. Need proof of an overt act towards rape, not just a strong probability that he intended to use force

d. Mens Rea
i. MPC 5.01: Criminal attempt

1. Purposely

a. Purposely engages in conduct and result is only stopped because he was wrong about the attendant circumstances

b. Purposely takes a substantial step

2. Knowledge

a. “Belief that it will cause such result without further conduct on his part”

b. Knowledge if practical certainty

ii. Common law: Specific intent to kill

iii. Mens rea with respect to Result & Conduct

1. Smallwood v. State: Defendant was diagnosed with HIV then raped several women without condoms

a. Was this attempted second degree murder?

b. Substantial step by exposing her to HIV

2. Mens rea is the intent to kill: with respect to result

a. May be shown by circumstantial evidence

b. Before an intent to kill may be inferred upon the defendant’s exposure of a victim to a risk of death, it must be shown that the victim’s death would have been a natural and probably result of the defendant’s conduct

i. Death is natural and possible result of being exposed to HIV

ii. But death by AIDS was not sufficiently probably without more evidence of an intent to kill

1. Explicit statements demonstrating an intent to infect their victims, specific actions demonstrating an intent and excluding other possible intents

c. His intent with respect to result seemed to be rape, not murder

d. But could knowledge be shown?

i. He did not have the knowledge because at this time, people did not know that much about HIV/AIDS

ii. So harder to prove knowledge at this point

iv. Mens rea with respect to Attendant Circumstances: Mistake of fact can negate mens rea here

1. US v. Langley: defendant was convicted with assault with intent to commit rape but he was drunk and made a mistake of fact as to the victim’s lack of consent

a. Is mistake of fact a defense to the mens rea of attempt?

2. Although rape only requires a general intent but attempt to rape requires a specific intent to rape

a. So must have had the specific intent to commit each element of rape, including the attendant circumstances

b. Mistake of fact as to the victim’s consent (attendant circumstances) must be just honest

i. Not reasonable as well

v. Mens rea with respect to Attendant Circumstances: Mistake of fact can not negate mens rea here

1. Commonwealth v. Dunne: defendant was convicted of attempted statutory rape and said he had no intent because he didn’t know the victim’s age

a. Is mistake of fact a defense to the mens rea of attempt?

2. No, it is not

a. Opposite view of Langley

b. Don’t need to show specific intent for the attendant circumstances of attempt

i. It would be inconsistent to require one rule for the completed act and another for the attempt

e. Justifications & Excuses: Attempt has its own Special Defenses
i. Renunciation/Abandonment
1. Must first show the actus reus of attempt before can use the defense of renunciation

2. Under the common law, this was not a defense

a. In some jurisdictions, still no abandonment defense: CA

i. But might be relevant for mitigating the sentence

b. Some jurisdictions put it in the statute, like the MPC

c. Some jurisdictions allow the defense despite the absence of statute

d. MPC is more focused on the defendant whereas the common law if more focused on the harm

3. MPC 5.01(4): affirmative defense that he abandoned his effort to commit the crime

a. Complete and voluntary renunciation of his criminal purpose

b. Not voluntary if it is motivated by circumstances which increase the probability of detection or apprehension which makes it more difficult to accomplish the criminal purpose

c. Not complete if it is motivated by a decision to postpone the criminal conduct until a more advantageous time, or transfer to another similar objective or victim

i. Did everything that he could to stop the movement toward the criminal result

ii. Best case of completeness: undo all of the steps that defendant took, got rid of the gun and any other materials that were going t be used for the crime

4. Voluntariness
a. Concerns about dangerousness drive this analysis

b. People v. Staples: If someone finds out about the attempt then they give up, it is not voluntary

i. Attempt: drilling activity into the room where the vault is was a direct step toward the completion of the burglary
ii. Nonvoluntary abandonment: defendant became aware that the landlord had resumed control over the office and had turned defendant’s equipment and drilling tools over to the police

1. Equivalent of interception

c. LeBarron v. State: If intervention of another person or extraneous factor, then not voluntary

i. Attempt: defendant followed a woman and forced her into a shed where he was going to rape her but stopped when she showed him she was pregnant

ii. Renunciation: He formed the intent and would commit the crime except for the intervention of another person or some other extraneous factor

1. Pregnancy is the intervention of an extraneous factor

5. Deterrence: competing considerations

a. If you’ve done the last act/substantial act: people need to be deterred from these troubling steps/acts

b. We always want to give incentives to people to change their mind and not go through with it

ii. Impossibility
1. Old common law
a. Legal impossibility: no crime to attempt to do that which is legal

i. The circumstances were as you believed them to be

b. Factual impossibility was not a defense (a man could be held for attempted grand larceny when he picked an empty pocket)

i. If the circumstances were as you believed them to be, would you have done something criminal

2. MPC
a. No distinction between legal and factual impossibility

b. It is no defense that, under the attendant circumstances, the crime was factually or legally impossible of commission, if such crime could have been committed had the attendant circumstances been as he believed them

c. People v. Dlugash: Bush shot the victim and he fell over then a few minutes later, the defendant shot the victim five more times

i. If the defendant believed that the victim was alive, it isn’t a defense to attempted murder that the victim may already be dead

d. Commonwealth v. Henley: the defendant bought jewelry he thought was stolen but it was owned by police, who set him up

i. Guilty because legal impossibility is not a defense

e. Retribution: there is the same guilty mind even if it was impossible so deserves punishment

f. Deterrence: This will deter people from attempting morally culpable things 

3. If one thinks his conduct is criminal, but its actually legal, is not a basis for criminal liability (Henley)

a. Difference between the attendant circumstances being as you believed them and the law being as you believed it to be

4. Why Legal Impossibility is Not a Defense: People v. Thousand

a. Facts: defendant invited who he thought was a 14 year old girl to do sexually explicit things

b. The notion that it would be impossible for the defendant to have committed the completed offense is simply irrelevant to the analysis

