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Criminal Law—Encompasses those acts with the prerequisite mental states (act + intent) that the legislature specifies as having such a harmful impact on society as to designate them as crimes and to authorize the state to use its power to punish the actor by depriving him of his liberty and/or property.

I.  Criminal law Framework

1.  Criminal Law is determined by the legislature (statutes and Constitution)

a.  If you are a legislator, what should the rule be?

b. How should the law be applied?
Cases:

Keeler v. Superior Court--( found out his estranged wife was pregnant with another man’s child.  He punched her in the stomach, killing the fetus.  He was charged with murder.

i. Court rules that there was no statutory crime for murder in this case.  Crimes must be codified by the legislature—common law crimes violate due process because they lack fair notice.  Furthermore, ex post facto laws violate the Constitution because they hold ( liable for what was a legal act at the time of commission.

Commonwealth v. Keller—Exception to Keeler—PA court allowed conviction of common law crime of “improper disposal of a dead body” on the grounds that it was “harmful to public morality,” a phrase that was codified in the criminal statutes.
2. Courts will restrain the legislature from enacting laws that are unfair

Cases:
a.  Chicago v. Morales—Chicago ordinance forbid gang members from loitering in any public place.

i. Void for vagueness—a statute must be specific enough to put a law-abiding person on notice that his conduct is in violation of the law.  This statute singled out a specific group and criminalized being around them.

ii. Non discriminatory enforcement—a statute that is too broad can encourage arbitrary and discriminatory enforcement by law enforcement. 

3. Elements of a crime:

a. Result—focuses on anything that brings about given result that is a social harm.

b. Conduct—prohibits certain conduct regardless of social harm

c. Attendant Circumstance—a fact that must exist at the time of (’s conduct
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II.  Theories of Punishment

1.  Utilitarian—forward looking theory that focuses on how to maximize social benefits in the future by preventing future crimes (not concerned with past).

a. Deterrence—premised on the notion that humans are rational beings who will weigh the costs and the benefits of their actions before the commission of any crimes.  Criminals are punished under this theory in an attempt to increase the perceived costs of committing a crime and thus alter an individual’s decision on whether or not to commit a crime.

i. General deterrence--( is punished in order to demonstrate to society that crime doesn’t pay

ii. Specific deterrence--( is punished in order to deter him from committing crimes in the future

b.  Incapacitation—Seeks to prevent crime by imprisoning ( (removing the danger from society)

c. Intimidation—Punishment reminds ( that punishment is unpleasant, which will make him obey the law when he is released.

d. Rehabilitation—Seeks to prevent future crime by reforming the ( by giving him education, skills, psychological aid, etc… so that ( will become a productive member of society.

2. Retributive—backwards looking theory that focuses on the criminal act by providing justice through punishing (.  Premised on notion of free will and that those who chose to commit a wrongful act deserve to be punished by society.

a. Punishment restores moral equilibrium that was upset by the harm to the victim.  ( pays his debt to society for refusing to accept its burdens.

b. Punishment proportional to the offense also reinforces the belief that all members of society have the same worth by lowering ( to the level of his victim.

Most criminal laws are justified by both theories of punishment (i.e. Not mutually exclusive)

III.  Act Requirement

1.  All crimes contain a requirement that the ( have an actus reus, a voluntary

external act by the ( or the omission to perform an act that the ( was under a legal duty to perform.

2.   Act—a willed muscular contraction or body movement by the actor


a. The following are not considered acts: conduct not of (’s own volition (duress), reflexive or convulsive acts, or acts committed while unconscious or asleep.

b. For possession offenses, the act is the knowingly taking possession.

Cases:
Martin v. State—Police forcibly removed a man from his house and arrested him for being drunk in public.

i. If a person is not acting in a voluntary manner, he cannot be held accountable for his actions.

People v. Newton—Passenger with gun on a flight from the Bahamas to Luxembourg was arrested when the pilot landed in New York (unexpectedly) in order to remove him from the plane.

i. ( did not voluntarily go into New York, so he cannot be charged with a violation of NY law.

People v. Grant—( assaulted officer at a bar.  He had been drinking and had a history of automatism (unconscious actions brought on by epileptic seizures).

i. A person cannot be held accountable for acts committed if he had no voluntary control over his behavior.

ii. ( may be held accountable if he had prior knowledge of his condition coupled with the knowledge that his actions (drinking) would likely bring about that condition.

3.  Policy

a. Utilitarian—A person cannot be deterred from committing a voluntary act, so there is no benefit from punishment.

b. Retributive—A person should not be punished unless he acts of his own free will and volition.

c. Courts have struck down on Constitutional grounds a number of statutes that criminalized a status or condition as opposed to an act.

Cases:
a.  Robinson v. California—( was arrested under a statute that criminalized “being a drug addict”

i. Punishing for a status and not an act violates the 8th (cruel and unusual punishment) and 14th (due process) Amendments.  

b. Proctor v. State—statute prohibited “keeping a place” with the intent to sell liquor.  

i. There must be an actus reus to be charged—guilty thoughts or intent alone is not enough.  This statute punished ownership, which is control and knowledge but has no act associated with it.

4. Omission—can only be punished where the actor is under a legal duty to perform an act.  This duty must be clear and the actor must be physically and mentally capable of performing it.

a. For omissions, duty to act can arise from:

i. Statute

ii. Status—relationship between the parties

iii. Contract

iv. Voluntary assumption

v. Risk creation

IV.  Mens Rea

1. Mens rea is an act committed with a “guilty mind” that indicates the actor is morally blameworthy for their actions.  In a more specific sense, mens rea is the mental state that is required for the ( to be considered culpable, and thus deserving of punishment.

2. Policy

a. Utilitarian—Asserts that one who acts without the requisite mens rea is not a threat to society and is incapable of being deterred (b/c they did not intend to cause harm) and therefore, is not in need of reform through punishment.

i. Some people are dangerous to society even though they lack the mens rea for a (or any) criminal offense (e.g. the insane).

ii. It can be argued that under utilitarian theory, deterrence might be increased by eliminating the mens rea requirement, as it would encourage people to be as cautious as possible. 

b. Retributive—A person who acts without the required mens rea does not deserve punishment because the result was not a manifestation of their free will.  Similarly, a person who deliberately commits an act or takes an unjustifiable risk is worthy of punishment because they are morally culpable.

3. General vs. Specific Intent Crimes (common law distinction)

a. General Intent—awareness of factors that the law says make it a crime.  The ( must only have a culpable or blameworthy state of mind.

i. Almost all crimes are included in this category

b. Specific Intent—law requires doing an act with a particular intent or objective.  The intent cannot be inferred from (’s conduct (must be proven independently)

i. There are 11 specific intent crimes at the common law

1. Solicitation

2. Conspiracy

3. Attempt

4. 1st degree murder (other forms are general intent)

5. Larceny

6. Embezzlement

7. False Pretenses

8. Robbery

9. Burglary

10. Forgery

11. Assault as an attempted battery

4.  Intentionally

a.   At common law, an offense was intentional if it was the (’s “conscious object” to cause the result or ( was virtually certain to occur as a result of his conduct.

b.   The MPC divides intent into purposefully and knowingly

5. Model Penal Code Treatment of Intent--§ 2.02
a. A person may not be found guilty of an offense unless he had the requisite mens rea for each material element of the offense

i. Material element means an element that does not relate exclusively to any matter unconnected with the harm sought to be avoided or the existence of a justification or excuse.

b. Kinds of culpability

i. Purposefully—It is (’s conscious object to cause the result § 2.02(2)(a)(1)
ii. Knowingly--( is aware that his conduct is “practically certain” causes the result--§ 2.02(2)(b)(ii)
iii. Recklessly--( act with conscious disregard of a substantial and unjustifiable risk

1. The risk must be so great that, considering the nature and purpose of (’s conduct, its disregard involves a gross deviation from the standard of conduct a law-abiding person would observe in (’s situation (Based on (’s subjective belief of the facts).

iv. Negligently--( should have perceived a substantial and unjustifiable risk (Based on facts as they actually occurred).
	Mental State
	Conduct
	Circumstances
	Result

	Purposefully
	(’s conscious object is to engage in conduct
	( is aware of their existence or hopes or believes that they exist
	(’s conscious object is to cause such a result

	Knowingly
	( is aware that his conduct is of that nature
	( is aware of circumstances
	( is aware that it is practically certain that his conduct will cause result

	Recklessly
	( consciously disregards substantial and unjustifiable risk that conduct exists, gross deviation from standard of conduct
	( consciously disregards substantial and unjustifiable risk that circumstances exist—gross deviation from standard of conduct
	( consciously disregards substantial and unjustifiable risk that result will occur—gross deviation from standard of conduct

	Negligently
	( should be aware of substantial and unjustifiable risk that conduct exists—gross deviation from standard of conduct
	( should be aware of substantial and unjustifiable risk that circumstances exist—gross deviation from standard of conduct
	( should be aware of substantial and unjustifiable risk that result will occur—gross deviation from standard of conduct.


MPC commentaries suggest “substantial” is a question of likelihood, “unjustifiable” is a question of cost/benefit analysis.

6. Transferred Intent—Under both the common law and MPC § 2.03(2)(a), a person purposefully or knowingly causes a result if the result differs only in respect that a different person or property is injured or affected.

7. Cases:
a. Regina v. Faulkner—A sailor lit a match while attempting to reseal a barrel of rum in his ship’s hold.  The match sparked the rum and set fire to the ship, causing great destruction.  ( is charged with arson.

i. Must have mens rea to be convicted of an offense.  Most of the justices here determined that there was no intent to commit arson.

b. U.S. v. Balint--( was indicted for violating a narcotics statute after he sold a desk that has some pills in a drawer, unbeknownst to (.

i. The court ruled that although ( lacked knowledge, it was his responsibility to know what it was that he was selling b/c of the danger posed to the purchaser (form of strict liability).

c. U.S. v. Dotterwich--( charged with introducing misbranded drugs into interstate commerce in violation of Fed. Statute.

i. Similar to Balint in that (’s position of power as the seller makes him liable for failing to inform himself about potential public harm (form of strict liability)

d. People v. Ryan--( arrested after receiving 2 lb. Box of mushrooms and charged with possession of more than 625 mg of a hallucinogen (796 mg of the chemical substance).  ( contends that he was unaware of the weight of the chemical that produced the hallucinogenic effects.

i. There must be a mens rea for every element of the offense.  If only one mens rea is specified, it applies to every element of the offense (including the weight in this case).

ii. Fed. Drug law gets around this by basing punishment on the weight of the drug, not the specific chemical compound.

V.  Causation

1. Actual causation—(’s conduct is the “actual cause” of the prohibited result if that result would not have occurred “but for” (’s conduct.--§2.03(1)(a)
a. If the result would have occurred independent of (’s conduct, ( is not guilty of the offense.

b. Multiple causation—acceleration of an event that would have happened independent of (’s conduct is sufficient for actual causation.

i. Concurrent causation—In cases where it is impossible to prove causation (e.g. (s A and B shoot the victim simultaneously and either would be fatal w/o the other), courts determine if (’s conduct was a substantial factor in the causing the result.

2. Proximate causation—looks to see if (’s conduct that was the actual cause of the result was also the direct cause of the result (no independent intervening causes).  Dependent intervening causes depend on the actual cause and do not alter the chain of causation (but for (’s act…) unless the occurrence was bizarre or freakish.  Independent intervening causes are unrelated to (’s act and thus negate (’s responsibility unless the intervening occurrence was foreseeable to a reasonable person in (’s situation.  

a. The MPC permits the conviction of a ( who was the actual cause of the result if the result is not too remote of accidental in its occurrence to have a bearing on (’s liability.--§2.03(2)(b), 2.03(3)(b)
b. Conviction is warranted if the result only differs from (’s mental state with regard to the person or property affected or the severity of the harm.—2.03(2)(a), 2.03(3)(a)
3. Cases:
a. U.S v. Hamilton—( got in a bar fight and beat and kicked the victim in the face.  The victim died early the next morning after having a convulsion after which he pulled out the breathing tubes that had been inserted to keep his nasal passages clear from blood from his injuries.

i. The victim’s death would not have occurred but for (’s conduct, regardless of whether or not the removal of the breathing tubes was an intervening cause.

ii. This is an example of a broad liability statute (homicide) that leaves large amounts of discretion to the prosecutor.  Even though (’s mens rea may have been to only cause injuries, but not death, he is responsible for his actions b/c he caused a death (prob. Knowing or Reckless if MPC were used).

b. Stephenson v. State—( kidnapped victim and assaulted her repeatedly and tried to rape her.  While victim was with (’s accomplice, she purchased poison, which she injested at the hotel ( had taken her to.  Victim refused to let ( take her to the hospital, so he drove her to Indianapolis, and she later died at her home.

iii. Court ruled questions of causation are facts for the jury to determine and upholds conviction.  (’s conviction might have been in part b/c he was the head of the KKK in Indiana at the time.

iv. MPC--§2.03(1)(a)—causation, §2.03(3)(a)—transferred intent—the result of (’s crimes of kidnapping, assault, and attempted rape were more severe that he probably anticipated, but his intent is transferred from those intended results to what actually transpired.

e. Commonwealth v. Rhoades—(, a habitual arsonist, started a fire in an apartment building.  A firefighter at the scene died of a heart attack.  The coroner testified that the fire was a contributing cause of the death, but not the proximate cause.

i. (’s action must be the proximate (direct) cause of the result if he is to be held responsible.

d.  Commonwealth v. Root—( was racing down a highway with Hall while traveling 70-90 mph in a 50 mph zone.  In an attempt to pass (, Hall struck an oncoming car and was killed.  ( was charged with involuntary manslaughter.

ii. The court concluded that ( was not the proximate cause of Hall’s death, which they thought was Hall’s fault.  This is distinguishable from a prior case with similar facts where the ( was convicted b/c he cut off the deceased, causing the accident.

iii. States that it would be unjust to liberalize a tort rule for a criminal case (unfair to ()

VI. Mistake

1. Mistake of Governing Law—( is not aware that his conduct constitutes a crime.  If you think of a crime as:    crime=element 1 (w/mental state) + element 2 (w/ mental state)…, mistake of law concerns the left (crime) side of the equation.  This type of mistake is rarely allowed, as most courts follow the common law maxim that “ignorance of the law is no excuse.”

a. MPC exceptions:  1. when the statute is not known to ( and has not been published or made readily available and 2.) when ( acts in reliance on an official statement of the law contained in a statute, judicial decision, and administrative order, or an official interpretation by the public official charged with its enforcement (usually the attorney general).  §2.04(3)(a),(b)
2. Cases
a. United States v. Baker—( was charged with trafficking in counterfeit goods for selling fake Rolex watches.  This conduct had been criminalized by federal statute 2 years before (prior it was punished by civil penalties).  ( acknowledges that he sold the watched but claims that he was unaware his actions were illegal.

i. ( knew what conduct he was engaged in and that is sufficient for conviction under the statute.  Ignorance is no excuse.—This is the usual application of this rule

c. Cheek v. United States—( was charged with income tax evasion and claimed as a defense that he had a genuine belief that the income tax was unconstitutionally enforced based on his belief that the 16th Amendment did not authorize taxes on wages and salaries but only on profitable gains.

i. The court focuses on the language of the statute, which punishes for a “willful” violation.  The court took this to be a “super mens rea” above “purposefully” that required the prosecution to prove that ( voluntarily and intentionally violated a duty the ( was aware of.

ii. This represents the minority view (The Baker view predominates). 

d. Hopkins v. State—Pastor was charged with a statute that prohibited advertising that he performed marriages.  The signs in question only mentioned his name and address, not that he performed marriages.  ( claimed that he did not know he was violating the law b/c the state attorney had inspected the signs and told ( that they did not violate the statute.

i. The court ruled that ( was aware of the statute and still violated it and that the advice received from the state attorney was not prejudicial.

e. Commonwealth v. Twitchell—(s, Christian Scientists, were convicted of involuntary manslaughter for refusing to allow their 2 year old son to undergo a lifesaving operation.  (s relied on a church pamphlet that quoted a statement on the legal responsibilities of Scientists that indicated they would not be charged.

i. Court ruled that a mistake of governing law can be excused if (s relied reasonably on an official statement of the law by the executive branch charged with enforcing it.  § 2.04(3)
3. Mistake of Fact or Non-Governing Law—( is unaware of one of the elements of a crime (the right hand side of the equation).  A mistake of fact is a misunderstanding about the state of affairs of something in the world.  A mistake of non-governing law occurs when the ( misunderstands an element of a crime that the legislature has used a legal standard or question to define the element.  The distinction between the two is insignificant because the MPC treats them the same.  The MPC allows this defense anytime it negates the mens rea necessary for the offense charged--§2.04(1)(a).  However, the MPC does not allow the defense when ( can be charged with a lesser offense had the facts been as he believed them to be.  In that case, ( will be punished for the lesser offense.  §2.04(2)
4. Cases:

a. Regina v. Prince—( was charged with unlawfully taken a girl under the age of 16 out of the possession of her father against his will (anti-elopement statute--similar to statutory rape).  ( claimed she looked much older than 16 and that he thought she was 18 when, in reality, she was 14.

i. Court held that a mistake of fact is only a defense when there is no culpable mental state.  They ruled that ( was culpable b/c he took a girl he knew to be under 21 without the permission of her father (court did not discuss why the statute said 16 when the relevant age was 21).

b. State v. Guest—(s were charged with statutory rape of a 15 year old.  They claimed that they honestly believed she was older than 16, which was the age of consent.

i. Court held that (s should be allowed a mistake of fact defense b/c they had an honest and reasonable belief that the victim was not younger than 16.  The court acknowledges that this is NOT the majority view (strict liability is typical).  Court follows MPC’s suggestion that if the mental element for the offense is not present, the ( can be charged for a lesser offense in accordance with his view of the facts—in this case, contribution to the delinquency of a minor.

c. Long v. State—( was convicted of bigamy and claims a mistake of non-governing law b/c he thought the Arkansas divorce he obtained from his 1st wife was valid in Delaware.  

i. (’s consultation of an attorney and good faith reliance on his opinion indicate (’s honest attempt to keep his conduct within the confines of the law.  He is thus entitled to the defense.  The key issue was (’s diligence to ascertain and abide by the law.
d. People v. Bray—(, a CA resident, was convicted of being a felon in possession of a firearm.  Bray had been convicted of an offense in KS, but was not aware that his conviction was for a felony.

i. ( didn’t know his conviction was a felony and it took extensive investigation for the prosecution to ascertain that the prior conviction was for a felony—thus entitled to a mistake defense (can be argued that this was mistake of fact or nongoverning law—doesn’t matter).

4. Policy of Mistake defenses—MPC § 2.04 lays out the doctrinal questions surrounding mistake.  Policy questions include which is a better approach, Baker or Cheek?  Hopkins or Twitchell?  Is the Long rule a good idea?  Which rules best conform to utilitarian or retributive justifications for punishment?

a. Mistake of law—benefits of the general rule (mistake of law no defense) include 1.) certainty that the law is definite and that individuals are accountable to it, 2.) it is a precaution to fraudulent claims that ( was unaware that his conduct was illegal, and 3.) that it encourages citizens to educate themselves about the law and deters ignorance of it and that citizens have a moral duty to know society’s obligations (retributivist).

i. Responses to these claims include 1.) that with the proliferation of laws in modern society, it is difficult to be aware of some laws or to be confused about their meaning (e.g. tax laws), 2.) that juries are traditionally the body to weed out fraudulent claims in all aspects of the law, and 3.) that unless the person knowingly chooses to commit a wrong, society has no basis to exact retribution.

VII. Defenses—safety valves of broad types of behavior that exonerate ( from criminal liability even though they committed all elements of the offense.  The tension in them relates to whether they are over or under inclusive.  They deal heavily in policy, as they were created to be applied in situations where punishment probably isn’t appropriate (safety-valve function) and there is heated debate as to which classes of (s should be allowed to claim each defense under both theories of punishment.
1. Justification Defenses—are based on the idea that the (’s conduct was a good or at the very least, not morally wrongful.  Focuses on the nonwrongfulness of an act.

a. Self Defense—The use of force against another is justifiable when the actor has the belief that such force is necessary to protect himself against the use of unlawful force on the present occasion.  §3.04(1)  

i. Can be based on (’s subjective belief, rather on what is reasonable (differs from common law).

a.  If (’s belief is reckless or negligent and the underlying charge is based on that level of culpability, the justification defense is not justified.  § 3.09(2)

b. Limitations on the use of force § 3.04(2)
i. To resist arrest (even if the arrest is unlawful)

ii. To resist force being used by the occupier or protector of property where ( knows that the other person is using force unless:

a. ( is a public officer performing duties.

b. The property has been unlawfully taken from ( (making action justified by § 3.06).

c. ( believes such force is necessary to prevent death or serious bodily harm. 

iii. Use of deadly force is only justifiable if ( believes it is necessary to protect himself against death, serious bodily harm, kidnapping, or rape.  § 3.04(2)(b) 

a. Not allowed if ( provoked the use of force against himself with the purpose of causing death or serious bodily injury (( is initial aggressor).

b. ( knows that he can avoid the necessity of using such force with complete safety by retreat, but this has exceptions b/c it is very controversial

i. ( is not required to retreat from his dwelling or place of work

ii. A public officer is not required to retreat

2. Cases:

a. People v. LaVoie—( was driving when a car hit him and pushed him through a red light.  After coming to a stop, he got out of the car with his gun.  The victims called him profane names and one man moved toward ( in a threatening manner.  ( shot him dead.  

i. ( is justified in using deadly force if he fears (subjectively) death or serious bodily injury at the hands of the deceased.

b. People v. Goetz—( shot 4 youths who asked him for money on a subway, killing one and paralyzing another.  ( claimed that he feared for his safety based on his past experiences.  He had been mugged once and had deterred 2 other muggings by revealing his pistol.  

i. NY law states the (’s belief in impending harm must be reasonable (objective), although it determines that to determine if the belief was reasonably held, the jury must consider the (’s personal situation, thus effectively removing objectivity (everyone’s beliefs are reasonable to themselves).

c.  People v. Abbott—(, a felon-writer, got in an argument with a waiter and went into the alley with him.  ( claimed that the waiter then approached him suddenly so ( stabbed him, killing him.  At trial ( stated that he now believed the victim had led him outside so he could pee on the building and that he approached him to warn that someone was coming.  ( Claims that 18 years of incarceration had warped his view of reality and that he was accustomed to a setting where trivial conflicts customarily became deadly fights.

i. This comes dangerously close to a “my world view defense.”  The MPC mitigates this by making the ( liable for reckless murder or negligent homicide if he acted in a reckless or negligent manner.

d. U.S. v. Peterson—( witnessed victim stealing wiper blades from his car.  He went in house and came back out with a gun and told the victim that he could not leave or he would shoot him.  The victim got a lug wrench out of his car and advanced toward ( in a threatening manner, who promptly shot him dead.

i. ( is not entitled to self defense b/c he was the initial aggressor b/c he came out with a gun when he was not threatened at all initially and the victim tried to retreat at first but was forbidden to leave by (.  

a. ( could have lost his aggressor if he was using non-deadly aggression and the victim responded with deadly aggression (e.g. ( punches victim, victim pulls knife, ( pulls gun)—majority rule

b. Minority rule—non-deadly aggressor has duty to retreat before losing aggressor status—if ( fails to retreat, the offense can be mitigated (murder to manslaughter).

c. Deadly aggressors—must wholly abandon deadly design and communicate that to the victim.

ii. Also the ( cannot use deadly force except to resist imminent (on the present occasion) use of unlawful deadly force--( must have no recourse to the law if he is to use deadly force. 

iii. This rationale presents a problem in battered wife syndrome cases, where the woman might attack the man first and in a situation where there is no immediacy.

5. Defense of others—same as defense of self.  Under MPC § 3.05(1),(2) ( is justified in using deadly force to defend another if ( would be justified in using such force to protect himself, that the person being assaulted has the right to use such force if the facts are as the ( believes, that ( believes intervention is necessary to protect the other person and, if the other person is under a duty to retreat, ( must first attempt to persuade him to do so before using the deadly force.

i. The minority rule requires ( to be right in his belief that his intervention with deadly force is necessary (disallows mistake).  The majority rule and the MPC base the right to intervene to defend another on (’s subjective belief.

6. Defense of property—the thing harmed is only a property right, which the law does not value as highly as the life of another person.  The MPC permits the use of force to defend property when the ( subjectively believes that the victim is about to use unlawful force to dispossess ( of his property. The Code also allows the ( to recapture property that has already been taken from him, using non-deadly force even if he is not in hot pursuit of the victim.  § 3.06(1)(b)(ii).  The use of deadly force is authorized if the victim is attempting to commit a specific property offense, the victim has used or threatened to use deadly force against the (, and that the use of such force by ( is necessary to prevent the offense.  § 3.06(3)(d)(ii)(1,2).  The MPC does not extend the right of force to mechanical devices that are intended to cause injury § 3.06(5).

a. People v. Ceballos—( set a spring gun up in his garage to protect his property from theft.  A 15 year old boy broke the garage lock and raised the garage door and was shot in the face.  He testified that he was looking to steal something to pay a debt.  ( claims that his action is justified b/c had he been present, he would have been justified in shooting the victim himself

i. The court ruled that a literal interpretation of the CA statute that allows killing to prevent any felony would be undesireable b/c many felonies do not pose a threat to the life or limb of the victim.  

ii. The court ruled that there must be some element of discretion in whether or not to use forcible defense and that a spring gun does not provide this.

7. Necessity defense—a justification defense premised on the notion that the ( had no choice but to commit the offense—is based on a “choice of evils” theory where the ( chose the lesser of 2 evils in a situation where harm is emminent.  The MPC § 3.02 allows this to be based on (’s subjective belief.  The harm or evil adverted must in fact be greater than that caused by (’s actions—objective test.  Also, if the actor’s recklessness or negligence causes the situation that causes the necessity, the ( cannot use the necessity defense if recklessness or negligence is the required mental state for the crime charged (anti-utilitarian b/c it removes the incentive for the reckless or negligent actor to act to advert a greater harm caused by his recklessness or negligence).  Finally, the defense is not available if there is a statute covering the offense committed that does not contain an exception (if Congress wanted an exception for necessity, it would be in the statute).  At common law, the defense was unavailable in homicide cases (Dudley), where the MPC makes no distinction.
a. Queen v. Dudley & Stevens—(s were in a shipwreck and were at sea in a lifeboat with no food or water, along with the captain and the cabin boy.  After several days, (s killed the cabin boy, who was near death, and the 3 men ate him until they were rescued.  (s claimed necessity b/c otherwise they would have died and that 1 death was better than 4.

i. The court refused to recognize the defense, stating that murder was never an acceptable alternative to any scenario.  Also, the (s in this case chose to kill the weakest person rather than draw lots for who would die, as was typical in such situations.

b. This defense can present difficult scenarios, such as if ( sells drugs or commits theft to buy food and then claims necessity.  Federal law dictates that statutes override the necessity defense (Oakland Medicinal Marijuana Case) under the theory that if Congress had wanted an exception, they would have written it into the statute.

c. People v. Unger—( escaped from prison, claiming that he had been repeatedly raped and had been threatened with murder if he went to authorities.  He claimed necessity to the charge of escape, which would have increased his sentence by several years.

i. The court allowed the defense to go to the jury.  The court evaluated a test developed by another court (Lovercamp) to determine when the ( could be justified in escaping from prison, although it determined that the ( need not meet all conditions of this test—it is enough that he met some(4/5).

1. ( faced a specific threat of death or sexual assault in the immediate future.

2. There was no time to complain to the authorities or there was a history of futile complaints.

3. There was no time to resort to the courts.

4. There was no use of force toward prison personnel or other “innocent” persons in the commission of the escape.

5. ( must immediately turn himself in to the authorities after he reaches a place of immediate safety from the threat.

d. People v. Warshow—“Political Necessity” case, (s were charged with unlawful trespass for refusing to leave the grounds of the nuclear power plant they were protesting and claimed their actions were necessary on public policy grounds b/c of their belief that a meltdown would occur 10 seconds after the plant went back on-line.

i. The court refused to allow a defense of political necessity, stating that there was no way to prove immediacy and that (’s claims were based entirely on speculation.  Additionally, it was stated that the defense was prohibited by both Congress and the VT legislature’s policy choices allowing the establishment and regulation of nuclear power.  The dissent wanted the issue to go to the jury and stated that the legislature might have made a mistake (inherently anti-democratic claim if 5 people can overcome the policy implemented by the legislature b/c they thought it was “wrong”).

8. Excuse Defenses—are based on the idea that although ( committed the all the elements of the offense and his conduct was unjustified, he is not to blame for his conduct because there is some other factor that negates the proper mental state for the crime.  Focuses on nonblameworthiness of the actor.

a. Duress—most people believe that a person who is coerced to commit a criminal act is morally blameless, but not that the person has acted properly (thus excuse instead of justification—included in Chapter 2 of the MPC—requisite mental states).  § 2.09(1) states that the force used does not need to be deadly (required by common law), but merely enough to cause physical harm (to himself or another) and unlawful and arising from a human threat (not nature) such that a person of reasonable firmness would have acted as ( did.  The ( is completely unavailable to someone who placed themselves in the coercive situation recklessly but if ( was negligent, he can claim duress for all crimes committed except those based on negligence §2.09(2).  The MPC also eliminated the common law presumption that a woman acting in the presence of her husband was coerced §2.09(3).

i. The reckless provision seems to preclude duress if you run with a “bad crowd.”

ii. State v. Crawford—( forced another man to commit a string of robberies and burglaries with him.  When arrested, ( claimed duress b/c the drug dealer to whom he owed money had forced him to go on the crime spree to pay off the money he owed him (drug dealer had driven ( to Topeka and given him the gun and told him how much he had to steal).  ( also lived in drug dealer’s KC crackhouse.

iii. Court ruled that the defense could not be allowed b/c ( had placed himself in a position of dependence on the drug dealer (reckless), b/c ( had ample opportunity to escape from the threat (the dealer didn’t follow him around) and thus the threat wasn’t immediate.

iv. This would have been a slippery slope had the defense of “the gangsters that I run with made me do it” been allowed.

v. The man that ( forced to commit the robberies with him was not charged, but if he had been, he would have had a legitimate duress excuse (esp. since he escaped and told the police).  This illustrates how the defense is rarely needed b/c prosecutorial discretion is used and true duress cases are not prosecuted.

b. Insanity defense—based on the idea that the ( has such a severe cognitive or volitional disorder that their criminal conduct is not perceivable to ( or he is unable to control his conduct.  This defense achieves many of the goals of punishment, but not others.  Affirmative defense that places the burden of proof on (, although prosecution still must prove the mens rea required for the elements of the offense.

i. Utilitarian—b/c ( cannot appreciate the nature of or control his conduct, he is undeterrable by criminal punishment but social benefits may be obtained by his incapacitation (this part doesn’t matter if the ( is in prison or the nuthouse) and rehabilitation in a mental facility.  This claim is open to fraud by (s, but there is some deterrence in the fact that a person found NGI (not guilty by reason of insanity) is still incarcerated.

ii. Retributive—An insane person lacks the mental capacity to choose to commit a wrongful act and thus, is not capable of exercising his free will.

iii. Problems with the defense—open to fraud (although it is relatively rare, juries are skeptical of it, and (s found NGI are sent to mental institutions), and that mental illness isn’t a real disease—it is just a classification placed on people who act abnormally (but these people are in many instances incapable of making decisions with the proper mental state as result of their illness).  How well this defense works depends on jurisdiction—rarely comes up.  CO—40%, WY—2%.
iv. History of the defense:

1. M’Naughten test—est. 1843—majority rule in U.S. except for 1970s.

i. ( not responsible if at the time of the act he was laboring under a defect of reason or disease of the mind such that he

1. Did not know the nature and quality of his act, or

2. Did know the nature and quality of his act but did not know that what he was doing was wrong.

People v. Serravo—( stabbed his wife b/c he thought God told him to dissolve his marriage bonds b/c she was not supportive of his efforts to open a sporting goods store.  ( knew that his actions were against the law but believed that he was morally justified b/c God told him to.


Issues raised:

i. Does wrong refer to legal or moral issues?—Court decides it refers to moral issues (majority position).

ii. Whose sense of right and wrong, society or the individual?—Societies standards of right and wrong are those used (objective).

iii. Deific exception—should a person who commits a crime that they know society condemns but believes that God has commanded them to commit be considered automatically insane, or should it be a factor considered in assessing a person’s cognitive ability to distinguish right from wrong (Serravo)?

iv. What does it mean to say that something is morally wrong from the standpoint of society?  Especially if the law truly reflects public standards of morality.

2. Irresistible impulse test—developed in the mid 1800s (Commonwealth v. Rogers), determined a person was insane if ( acted with an irresistible and uncontrollable impulse.  

i. Problems include that it is difficult to prove that the ( lacked complete volitional capacity (rarely occurs), that it must be an impulse excludes those who plan an activity but are unable to control their actions, and it is difficult to distinguish between a person that cannot control their conduct and one that does not.

3. Durham “Product” Test—Rarely accepted test that sought to expand the defense by stating ( was not responsible if his unlawful act was the result of a “mental disease or defect” and that “but for” the disease, ( would not have committed the crime.

i. Relied heavily on expert testimony (too much) and gave large amount of discretion to the jury.

ii. The defense was so widely available that it permitted abuse and would let (s off who knew what they were doing and had enough control over their actions that they could have chosen not to.

iii. This test was overruled in 1972—only applied in NH today.

4. MPC § 4.01 test—NGI if ( “lacks substantial capacity either to appreciate the criminality of his conduct or to conform his conduct to the requirements of the law.”—Broader than the M’Naughten test.  This was widely applied until Hinkley, who used it get off with the attempted Reagan assassination.  

i. The MPC test lacked the all-or-nothing decision required under M’Naughten, which some courts interpreted to require evidence of complete cognitive or volitional incapacity and left it to the states to determine if it was a legal wrong or a moral wrong.

5. Federal Insanity Test—Created in 1984.  18 U.S.C. §17—( is excused if he proves clear and convincing evidence that at the time of the crime, ( was unable to appreciate the nature and quality or the wrongfulness of her conduct as the result of a severe mental disease or defect.

i. This is a narrow application of M’Naughten.  Also incorporates some aspects of the irresistible impulse test.

c.   Intoxication— a disturbance of mental or physical capacities resulting from the ingestion of a foreign substance, such as alcohol or drugs.  MPC § 2.08(5)(a)
i. Involuntary intoxication—occurs if ( became intoxicated as result of coercion, mistake (e.g. spiked drink—MPC covers in Mistake sections), pathological intoxication (intoxication grossly disproportionate to the amount consumed and to which the ( does not know he is susceptible)--§ 2.08(5)(c), and prescribed medication causing an unexpected effect (common law only).

1. It is a defense when it negates the mens rea 2.08(1) of the offense charged (failure of proof defense) or when the intoxication caused ( to become “temporarily insane”—applies the insanity statute of the jurisdiction.  § 2.08(4).

ii.  Voluntary intoxication—Generally enhances rather than reduced culpability (b/c it was a deliberate act).  Also, in such cases if ( commits an act with a reckless mental state, and was not aware of the risk b/c of the intoxication, the unawareness of the risk does not matter.  The MPC 2.08(1) does allow voluntary intoxication as a defense, however, if it negates any element of the offense.  Also, temporary insanity is not a defense (must be able to negate an element of the offense, lacking the capacity to appreciate the act’s criminality or being able to conform conduct is not enough).  Intoxication that results from alcoholism or drug addiction is considered voluntary.   

9.  Other defenses—offense modification (by proving defense to a specific crime, the underlying purpose for punishing the act is negated, i.e. abandonment), extrinsic defenses (unrelated to criminal law and based on public policy—statute of limitations), and failure of proof (not a real defense—demonstrates that prosecution failed to prove a requisite element of the crime, i.e. mistake of fact—MPC places in justification).

VIII.  Substantive Offenses

1. Homicide—the killing of a human being by another human being and is criminal unless justified or excused.  The MPC divides criminal homicide into 3 crimes, murder, manslaughter, and negligent homicide.

a. Murder—defined at common law as the killing of a human being by another with malice aforethought.  Malice aforethought existed if the ( intended to kill or inflict serious bodily harm upon the victim (with no mitigating circumstances), ( knew about the high likelihood or was outrageously reckless about causing the death (abandoned and malignant heart) or the death occurred in the commission of a felony (felony-murder rule).  The MPC defines murder as a purposeful, knowing, or grossly reckless (manifesting extreme indifference to the value of human life) killing.  The felony murder rule applies if the ( was the actor or accomplice engaged in the attempt or flight from a robbery, rape, arson, burglary, kidnapping, or felonious escape.  § 210.2(1).

i. U.S. v. Watson—( fled from the police after stealing a car.  An officer encountered him in an apartment and a struggle ensued.  ( got the officer’s gun away from him and shot him twice in the chest, killing him despite the officer’s pleas that it wasn’t worth it.  ( then ran to different apartment, called a friend and told him that he had shot the police and offered a woman money to hide him.

1.It is important to look at the demeanor of the ( immediately after the murder to determine premeditation.  A murder is deliberate if ( had time to make a decision regarding his action to kill.  The court ruled that this time required can be shorter than a few seconds (thinking “I’ll kill him” is enough).  The court in this case determined that the killing was premeditated b/c ( initiated the struggle, defeated the officer and had his weapon at which point he could have fled, rejected the officer’s pleas for his life, and was not in a state of shock or remorse afterwards, but was still contemplating his escape.

a.  Policy problem with this is that virtually every intentional killing is now premeditated, in which case the legislature probably would not have graduated degrees.

b. It would be better if courts used “deliberate” instead of “premeditated” b/c while premeditated refers to the time of contemplation, deliberate refers to the quality of thinking processes during that time.

b.  Manslaughter—causing the death of another without “aforethought.”  Included when ( intended to cause the death but was acting in the heat of passion (provocation—partial excuse), ( acted recklessly or was grossly negligent, or ( was acting in self-defense but used an unjustifiable amount of force.  The common law graduated manslaughter into voluntary for cases of provocation and unjustified self defense, and involuntary  manslaughter for reckless or grossly negligent conduct.  (The MPC has no distinction and applies only to reckless homicide)

i. People v. Walker—Victim came up to ( and others and demanded to gamble.  When they refused, victim started swinging knife at them.  They backed him up a street.  Victim then cut ( with knife.  ( knocked him down, turned the knife around, and forced the victim to stab himself in the throat, killing him.

1.  The court ruled that a killing is mitigated to voluntary manslaughter if there is sufficient provocation to enflame the passions of the ( and there is no lapse of time that allows the ( to “cool down.”

2.  The MPC mitigates a killing to manslaughter if the killing is committed under the influence of extreme mental or emotional disturbance for which there is a reasonable explanation or excuse §210.3(1)(b).  Reasonableness is determined by the viewpoint of a person in the actor’s situation.

ii. Rowland v. State—( caught his wife “in the act” of adultery.  He pulled out his gun and shot at the paramour as he ran out of the bedroom.  The bullet struck his wife, killing her.

1. The court ruled that catching a spouse in the act of adultery (defined as about to, in the process of, or immediately after the act itself) was sufficient provocation to reduce a murder charge to manslaughter regardless of if it is the paramour or the spouse killed.

a. This presents a policy question of should the law reflect human nature or some idealized form of conduct?  Results of cases like these have been called sexist—the ultimate decision is left to the jury however, which is probably the best reflection of the reasonableness of (’s actions and the standards of the community.  Juries are generally reluctant to punish (’s for acting as they would in a given situation (susceptible to human frailties).

iii.  Ex Parte Fraley—( walked up to victim on street and shot him 6-8 times while shouting, “you damned son of a bitch, you killed my boy!”  10 months before, the victim had killed (’s son and had been acquitted of it.  ( claims that he acted in a fit of passion.


1.  The court determines that ( was not acting in a fit of passion as required to reduce a charge to manslaughter b/c he had sufficient time to “cool down,” which the court defined as having occurred anytime the ( had a chance to think rationally after the initial provocation.  

iv. People v. Berry—( was provoked off and on by his wife for 2 weeks.  After the last incident, ( remained in his wife’s apartment, brooding for 20 hours.  When she returned, she attempted to seduce him and then stopped and screamed at him.  He killed her.  (’s psychiatrist testified that the wife was suicidal and that she was baiting ( to kill her (how he could testify about the mental condition of someone he never met is unknown).  The state argues that ( had time to cool down.

1.  The court determines that the determination of a triggering event in a provocation claim is ultimately one for the jury to decide as a question of fact.

v.  Policy—Determining the characteristics of the reasonable person is key to the analysis.  If it is an objective standard, then it is a much stricter definintion of provocation.  If the characteristics and situation of the ( are taken into account, it effectively creates a subjective standard.  The MPC discusses reasonableness in terms of a person in (’s situation § 210.3(1)(b), which is very ambiguous.  The policy issues involved of how strict or loose the standard should be are topics of great debate, as a balance is sought between human nature and a normative standard of conduct.  The modern trend is to let the jury be the reflection of the community, which ducks the issue that some juries may not make the correct decision by refusing to convict at all (of manslaughter or murder-e.g. paramour killings in the south).

c.  Negligent Homicide—A person who brings about the death of another through his negligence is guilty of involuntary manslaughter (common law) and negligent homicide( MOC).

i.  Commonwealth v. Welansky—(, a nightclub owner, did not have the proper number of fire exits installed in his club and most of them were locked from the outside or blocked, so that his patrons were unable to escape when a fire broke out and several died.  The issue was whether or not ( ignored a known substantial risk of which he should have been aware.  

1. The court concluded that ( “willfully and wantonly” disregarded a risk that he should have known about.  This blurred the distinction between reckless and negligence, but negligent homicide was not a punishable offense in MA at the time.  The fact that the fire codes existed was taken to be proof that ( should have been aware of the risk.

2.  This is probably an instance of gross negligence, punishable as negligent homicide under MPC § 210.4.  

ii. Mayes v. People—(, drunk and acting strangely, threw a loaf of bread at his wife.  He then threw his beer glass at her as she passed before an open doorway.  The glass struck the lantern she was carrying, causing it to explode on her which caused her death.  ( claims he meant to throw the glass outside and it inadvertently hit his wife and b/c he did not have the intent to kill his wife, he cannot be prosecuted for murder.

1. This is a case of reckless murder. The court determined that ( was acting with a “malignant heart” (intent to cause mischief/blatant disregard of human life) and that is enough to say ( was acting with malice, which elevates the killing to murder, regardless of intent.

2. The MPC recognizes this as an instance of gross recklessness, which is murder.  The question is if someone is being punished for having a murderous disposition (being a bad person) rather than a murderous intent.  It can be argued that malice combined with reckless acts are sufficient to constitute murder.

e. Felony Murder Rule—Imposes strict liability for deaths caused as the result of (’s participation in a felony.  At common law, this type of murder was considered first degree for certain enumerated severe felonies and second degree murder for all other felonies.  The purpose of the rule is to deter dangerous conduct in the commission of felonies.  This rule is controversial.

i. Deterrence—criminals probably don’t act rationally.  From a Blameworthiness perspective, retribution suggests that the rule should be applied only to certain categories of severe felonies (many states and the MPC do this).  Why then, should it be limited to violent or dangerous felonies if it exists to punish blameworthiness?  It is not an off/on switch w/ several parameters to explore.

ii. People v. Stamp—( robbed a business and the owner, who was obese, had a heart attack and died 15-20 minutes after the completion of the robbery.  ( argued that the death was not a foreseeable consequence of the robbery.  

1. The court determined that there was strict liability under the felony murder rule for any death that results from the commission of a felony, regardless of intent.

iii. People v. Gladman—( fled from robbery he committed.  When confronted by a police officer in a nearby parking lot, ( shot him.  The question was whether or not the felony was still proceeding at that time.

1. The court concluded that whether or not a felony was still occurring was a question for the jury.  The common law was that a crime was still in the commission stage until the ( reached a place of temporary safety.

iv. People v. Hickman—( was fleeing a burglary when a police officer fired at a shadowy figure who he thought to be (, but was really another officer.  ( is charged under the felony murder rule with the death of another officer.

1. The court held ( accountable b/c a 3rd party died b/c ( committed a felony and that was what the intent of the felony murder rule was, even though there was probably not proximate causation.

a. This raises difficult questions about the role of possible police negligence/overaggressiveness and the effect that it should have.


v.           The MPC §210.2(b) waters down the rule so that it only applies to certain felonies (robbery, rape, arson, burglary, kidnapping, felonious escape) and makes the default mental state reckless (Hence, Hickman would likely go free).

vi.  Capital Punishment—was outlawed by the Supreme Court in Furman v. Georgia b/c it granted too much discretion to juries (no clear holding)—1972.  The result was state legislatures enacting statutes that gave a guided direction to the jury regarding the death penalty or make death the automatic penalty for certain crimes.  This type of guided imposition of the death penalty was ruled constitutional in Gregg v. Georgia in 1976.  This view was challenged in McCleskey v. Kemp by the Baldus study, which showed the death penalty was applied in far greater numbers to blacks than whites (although the most significant finding was that the killers of white victims received the death penalty far more than those who killed blacks).  The court ruled that statistics were no way to determine individual justice and that legislatures where the proper forum for such arguments.  In Coker v. Georgia, the court ruled that the death penalty was disproportional to the crime of rape and as such, unconstitutional for violating the 8th amendment (cruel and unusual punishment).  Thus, the death penalty can only be imposed in murder cases.

2. Rape—common law definition was “carnal knowledge of a woman, forcibly and against her will.”  There was an exception that men could rape their wives, though.  The MPC defines rape as sexual intercourse with a man besides his wife if he compels her to submit by force or threat of severe bodily injury, death, extreme pain, or kidnapping (against anyone); has impaired her power to appraise her conduct by drugging her against her knowledge; she is unconscious; or is less than 10 years old.  §213.1(1).  The MPC also provides a lesser offense of Gross Sexual Imposition §213.1(2).  The issue in rape cases is which element to look at?  Force looks at (, resistance (common in the common law, not used today) looks at the victim (difficult burden on victim), and consent, which also looks at the victim.  Consent is hard to measure, however.  Do you look at the view of the victim (subjective)?  Or the victim’s outward manifestation (objective)?  The Policy question is, Should there be a reasonable resistance requirement?  Many states require this as a way to demonstrate that there was consent b/c there is too much at stake to look only at the victim’s mindset (often opposed as “putting the victim on trial”).  The struggle is to come up with objective rules to determine when consent is present (Antioch College “May I…” example).

a. Commonwealth v. Berkowitz—( removed clothes from victim and had sex with her while she repeatedly said no.  She did not resist him and was able to leave at anytime.

i. PA statute mandated that a woman must be forcibly compelled to have intercourse and b/c no force was used and she did not resist, ( was found not guilty as a matter of law (criticized for not letting it go to a jury).

b. State ex rel. M.T.S.—( was convicted b/c the victim did not give affirmative expression (not necessarily verbal) of her consent prior to sex

c. State v. Moorman—Victim came back to dorm passed out, dreamt she was having sex, and woke up to find out she was having sex.  ( claimed that she asked to have sex and that he thought it was someone else.  The court ruled that the victim was incapable of giving consent b/c she was not conscious at the time it was supposedly given.

d. Boro v. People—( told woman that he was her doctor and that she had a disease from using public toilets that could only be cured by undergoing an expensive and painful operation, or by paying him $4,000 for an “injection.”  The victim consented to the “injection” and paid ( $1,000 for having sex with her.  ( was charged with rape.  The court concluded that the victim consented to a medical procedure and b/c the fraud was in the inducement (why she consented), and not in fact (she did not consent to sexual contact but only to an examination), the ( was not in violation of the CA rape statute at the time.  The law was changed to take actions like this into accout.

b. Theft Offenses—divided by the MPC into robbery (larceny—an unlawful taking and carrying away + assault) and theft, which allows the common law property crimes of larceny, false pretenses (deception), and extortion to be charged together.

i. Robbery—MPC § 222.1—theft plus the infliction of bodily injury, threat of bodily injury to another, or the commission of a 1st or 2nd degree felony.

ii. Larceny—unlawful taking of property with the intent to deprive the rightful owner of it (moveable property) or the transfer of property to another interest to benefit himself (immoveable property).  § 223.2(1,2)
iii. Deception—obtains property by creating or reinforcing a false impression, prevents another from obtaining information that would affect his judgment of the transaction, fails to correct the false impression ( created, or fails to disclose a known lien or adverse claim to the enjoyment of property that ( transfers.  §223.3
iv. Extortion—( obtains property by threatening to inflict bodily injury, accuse a criminal offense, expose a secret that would subject the person to hatred, contempt, ridicule, or harm his ability to do business, take or withhold action as an official, cause or continue a strike, testify or refuse to testify against/for another against person, or inflict any other harm which would not benefit (.  § 223.4
v. Property lost, mislaid, or delivered by mistake—( is guilty of theft if he knows the property to belong to another and fails to take reasonable measures to return it to the person entitled to it.  § 223.5
1. Rex v. Chisser--( took property paid less than it cost and ran off.—Larceny is a felony

e. Habitation offenses—burglary § 221.1 and arson § 220.1

IX.   Inchoate Offenses
1. Attempt—defined in the common law as a person, with intent to commit a criminal offense, engaging in conduct that constitutes a “substantial step” toward the completion of that offense.  The MPC defines attempt as a person acting with the culpability required for the commission of the crime and purposely engages in conduct that would constitute the crime if the attendant circumstances were as he believed them to be, does or omits to do anything with the purpose of causing a result when causing a the result is an element of the crime, or purposely does or omits to do anything that under the circumstances as he believes them to be, is a substantial step toward the commission of the offense.  § 5.01(1)  This is based on the elements of the crime.  You need purpose for the conduct and result elements, while the needed mental state for a circumstance element is that of the underlying offense.  The MPC will hold a ( guilty of attempt for a circumstance element, while the common law would not.

a. State v. Lyerla—( fired 3 shots at a passing car, killing 1 but missing the 2 other passengers.  He was charged with 2nd degree murder and 2 counts of attempted 2nd degree murder.

i. The court rules that attempt is a specific intent crime and that 2nd (unintentional) degree murder required a reckless mental state.  The court rules that it doesn’t make sense to speak of attempt as an unintentional crime (“accidentally” tried to kill them).

ii. It is possible to punish reckless behavior without a harmful result (e.g. drunk driving laws).  In this case, reckless endangerment charges could have been brought.

b.  People v. Rizzo—(s were driving around looking for the man they were going to rob.  Finally, the car stopped and ( ran out and into a building, where he was arrested for attempted robbery.  The man he planned to rob was no where in the area.

i. The court applied the “dangerous proximity” test (an act must go so far as to constitute a step in the direct movement of the commission of the offense after the preparations are made) and determined that the robbery was not imminent b/c the intended victim was not present.

ii.  Policy question—how far should the police allow an attempt to go before intervening?  The question is how to balance fairness for the ( (we don’t want to punish thoughts or mere preparations) and the societal interest in having police prevent the commission of the planned offense.

iii.  The MPC considers the slightest preparation the required actus reus (strongly indicative of (’s criminal purpose)  and lists steps that are not deemed sufficient on which to apply attempt liability § 5.01(2).

c.  Abandonment—MPC allows an attempt to be excused if ( completely abandons his attempt with the intent never to return to it or wait for more favorable circumstances.  § 5.01(4).


People v. Staples—( rented apartment above bank and started drilling holes in the floor above the vault.  He then left the apartment and let his lease lapse when his wife came back to town.  The owner called the police when he discovered the drilling equipment.

i. The court concludes that ( had already attempted burglary b/c he had drilled into the bank.  An abandonment defense is not allowed b/c (’s abandonment was involuntary (his lease ran out) rather than voluntary (pangs of conscience/change of heart).  Also, the court rules that abandonment must take place before the attempt is made and that an abandonment after the attempt, as here, is not exculpable.

ii.  Policy—the greatest argument for an abandonment defense is to give the ( incentive to quit the crime.  It needs to be relatively narrow, however, b/c it would otherwise hurt deterrence by giving criminals the idea that they get “one shot free” at a crime.


iii.  The MPC allows a broad abandonment defense in order to mitigate the effects of the tougher  “substantial step” test, which classifies an attempt much earlier than the common law (MPC approach would probably exonerate Staples)

d.  Impossibility—Involves cases where ( attempted to commit a crime but b/c of circumstances unknown to (, the commission of the crime was “impossible”

i. Pure legal impossibility—( commits an act, believing that it is a crime which, in fact, it is not.  This is always available, but it is never charged (sometimes disputed as even being a defense)

ii.  Factual impossibility—similar to mistake of fact/non-governing law (deals w/ left hand side of equation).  The claim is that b/c one of the elements of the defense was missing.  This test has been abolished by almost every jurisdiction and the MPC.  § 5.01(1)(a) states that what matters in an attempt is what ( was subjectively trying to do coupled with whether the legislature has made what ( was trying to do a crime.

iii.  People v. Thousand—attempted distribution of obscene materials to a minor for sending a photo of his genitals to a young girl.  He claimed impossibility b/c he sent the photos to a 30-something undercover cop who had posing a girl.—The court rejects the defense and concludes that all that is required for an attempt is specific intent and some act toward the commission of the offense.

iv.  Policy—The culpability of the ( is the same for both retributivists and utilitarians.  This creates a “get out of jail free” card for (s if it is allowed.  It also depends on what an attempt is.  If an attempt is solely the (’s mental state, there can be no impossibility defense

2. Solicitation—MPC § 5.02 makes the request of another to commit a crime much broader than the common law, making it the equivalent of committing the actual crime if ( asks another person to engage in specific conduct that would constitute a crime or an attempted crime or which would establish the other person’s complicity with a crime or attempt.

a. State v. Lubow—( was arrested and charged with solicitation after attempting to get a 3rd party to participate.  The scheme to steal diamonds was never attempted, however.—The court still found liability.

i. Policy—this can cause 1st Amendment problems b/c individuals cannot be punished for mere speech (KKK leader’s case) unless it is directed toward inciting immediate lawless action.  ( here could have claimed “I was only talking to him about it, I had no intention of even attempting it.”

3.  Group Crimes—These statutes (complicity and conspiracy) allow increased punishment against those who band together to commit crime(s).  This is primarily b/c group crimes are very powerful, they have a higher chance of success, it is harder on a single conspirator to back out b/c he faces group pressure to stay, they are harder to detect and prosecute, and there are added dangers to the victims and law enforcement.  Conspiracies are very hard to prosecute w/o getting a ( to become a government witness.

a. Complicity—Accomplice liability, MPC §2.06 states that a person is liable for another person’s conduct if the actor has the culpability required for the offense and causes an innocent or irresponsible person to engage in such conduct, he is made liable by the code, or he is an accomplice (which is defined as soliciting aid, aiding or attempting to aid, or failing to prevent the offense from occurring when he has a legal duty to do so).  § 2.06(2),(3)
i. Murray v. Commonwealth—( and another man walked up to a person.  The other person took the wallet and ( just stood there.  The 2 then left together.  ( was charged with stealing the wallet also.—( found guilty b/c he was an accomplice (the 2 had been attempting to break into cars beforehand)

ii. Pace v. State—( was driving with his wife in the front seat and his child, Roots, and a hitchhiker in the back.  At some point, Roots pulled a knife and robbed the hitchhiker.  ( was found not guilty of being an accomplice.

1. Policy—what kind of act should be required?  It is hard to tell if you don’t know the mental state of ( or their relationship of the primary actor.  The key factor is the relationship between the primary actor and ( (In Pace, if Roots were Pace’s brother-in-law, it would be different than in Roots were another hitchhiker).

iii. U.S. v. Peoni—( sold counterfeit bills to a person, who sold them to another person, who was caught with them.  ( was charged as being an accomplice to the 3rd person’s possession.  The court ruled that ( could not be held accountable after his act was completed (could be for his sale, but not afterwards) b/c it would create limitless liability to name anyone who had ever had the bills as an accomplice to the 3rd person’s possession.  Purpose is required, anything less is insufficient.

1. Policy—2 mens rea questions, does B know that he is helping A, and does B know about the crime?  Almost all jurisdictions require purpose to aid.  MPC expands on this by matching (’s purpose to the mental state of the crime charged (See discussion of Wilson).

iv. Wilson v. People—( helped 3rd party plan burglary in the middle of an argument.  While the other person was in the store, ( ran off and called the police.  The court concluded that to be liable as an accomplice, ( must be furthering the crime and that such a determination is one for the jury.

1. Under the MPC, (’s liability would depend on the charges pressed against the other person.  If he were charged with breaking & entering, then ( probably did act with “the purpose of promoting or facilitating the offense”—MPC § 2.06(3)(a). If the charge were burglary or larceny, however, ( probably did not act with purpose.

b. Conspiracy—an agreement by 2 or more persons to commit a crime if with the purpose of agreeing to engage in criminal conduct or attempt or solicitation to commit such a crime or agreeing to aid in planning the crime, attempt, or solicitation.  MPC § 5.03(1)(a),(b).

a. Other MPC requirements (wimpy version of conspiracy law)—scope of liability is defined by knowledge of the scope of the conspiracy § 5.03(2), there is no Pinkerton rule as liability for coconspirators is settled by § 2.06, renunciation is allowed 5.03(6), there is no overt act requirement for 1st or 2nd degree felonies (there is for lesser offenses) 5.03(5).  The MPC takes the “unilateral” approach by stating that a person in a conspiracy by agreeing with one other person (it takes only one party to be guilty of a conspiracy—under the common law a person who didn’t have the mental state for the required offense was not considered a party to a conspiracy, in effect erasing liability for the other person—bilateral approach) §5.03(1)
b. State v. Verive—( was hired by W to intimidate G from testifying against him in a perjury case.  ( beat G and W testified against (.  ( was found guilty of attempt to dissuade a witness and attempt to dissuade a witness.  He appealed claiming he was tried twice for the same act, in violation of the AZ and US constitutions.

i. On appeal, the separate convictions were allowed to stand b/c they encompass different conduct.  A person is guilty of conspiracy at the time of agreement to commit a criminal act (before the attempt was made).  His subsequent attempt was a separate criminal incident.  It usually requires an overt act to conspire, but this act can be minimal.

c. Griffin v. State—police were called to the scene of an overturned car when they were accosted by ( and an angry mob.  ( shouted at them and then attacked them.  Fearing for their lives, one of the officers shot ( to get the crowd to back off.  ( was charged with conspiracy to assault an officer.

i. The court determined that there was a “meeting of the minds” even though there was no government witness (ruled on facts alone).  

d. Lauria—owned answering service that was used by several prostitutes with his knowledge.  ( was charged with conspiracy to commit prostitution.

i. “Special interest factors” are used to determine if ( is profiting from their activity—asks a number of questions.  Are the goods and services provided common or rare?  Is there a legitimate use for the goods or services provided?  Does ( have a stake in the venture?  Is knowingly providing goods and services to criminals an unusually high % of (’s business?  Is the underlying crime a felony or misdemeanor?  The court rules for (, requiring that there must be intent to promote the criminal act beyond mere knowledge.  This is a difficult line to draw across cases.

e.  Pinkerton rule—Co-conspirator liability for actions “pursuant to and in furtherance of the conspiracy” and “could be foreseen as a natural consequence of the act.”  This sticks all conspirators with liability for the crimes of any other conspirator undertaken in furtherance of the conspiracy.  This creates a powerful prosecutor’s tool to get one ( to flip and testify against the conspiracy (“prisoner’s dilemma).  This is furthered by the typical prosecution tactic of only granting immunity to one of the conspirators (the 1st to turn gets saved, the rest are screwed).

f. Types of conspiracies, Single or many?  

i. Wheel conspiracy—at the center is one person/group that conducts illegal operations with many other groups.  In order to constitute a single conspiracy, there must be some connection (“community of interests”) between the groups dealing with the hub aside from that conduct.  Without the connections between spokes, there are many conspiracies that are capable of functioning independent of each other (as long as the hub remains).

ii. Chain conspiracy—Has multiple layers with personnel, each with his own specialized role that is necessary for the success of the overall conspiracy.  In such cases, it is justifiable to treat the arrangement as a single conspiracy.

iii. Conspiracies that commit multiple offenses—The MPC holds that parties are part of one conspiracy when there are multiple criminal objectives as long as the objectives are part of the same conspiratorial relationship 5.03(3).  The common law held that there were as many conspiracies as agreements made (would punish multiple conspiracies to commit a single crime to a much greater extent).

g. Defenses

a. Wharton’s rule—If a crime by definition requires 2 or more persons as willing participants (e.g. adultery), there is no conspiracy if the only parties involved are those necessary for the act’s completion.  This is not a part of the MPC.  It also does not apply if extra persons are involved in the agreement to commit the crime.

b. Legislative intent—a person may not be prosecuted for conspiracy to commit a crime that is intended to protect that person (e.g. a minor consents to sex with an adult—she is not tried for conspiracy to commit her own statutory rape).  This is in both the common law and MPC § 5.04(2).

c. Abandonment—If ( renounced criminal purpose and then thwarts the success of the conspiracy under circumstances manifesting a complete and voluntary renunciation. § 5.04(6)
i. A conspiracy is terminated to a person abandoning it when he tells his coconspirators of his abandonment or he informs law enforcement of the conspiracy and his involvement.  § 5.04(7)(c).
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