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1. Void for Vagueness doctrine

2. Theoretical Approach

A. Utilitarian Theory

B. Retributive Theory

Model Penal Code

1. Actus Reus /Voluntariness 2.01
A. Did Δ commit a voluntary act?

B. Did Δ voluntarily omit doing something he had a direct or indirect duty to do?

C. Did Δ voluntarily possess/was aware he was in control of something?

D. Not voluntary acts:

· Reflex/convulsion

· Movement during unconsciousness or sleep

· Conduct under hypnosis/hypnotic suggestion

· Bodily movement not a product of the actor’s effort or determination (such as forcibly being thrown over a fence onto someone’s property)  

2. Mens Rea 2.02

A. Conduct/Attendant Circumstances/Result 
· Purpose: did Δ have the conscious object to engage in the activity or cause the result? 

· Knowledge: did Δ know of was he practically certain that his conduct would cause the result?
· Recklessness: Did Δ have a lightbulb moment with respect to the crime? Did Δ consciously disregard a substantial and unjustifiable risk? Was the risk, considering the circumstances as known to Δ, constitute a gross deviation from the standard of conduct of a law-abiding person in the actor’s situation? 
· Negligence: Should Δ have been aware of the substantial and unjustifiable risk? Was the actor’s failure to perceive it, considering the nature and purpose of his conduct and circumstances as known to Δ, a gross deviation from the standard of care of a reasonable person in Δ’s situation? 
3. Mistake 2.04


A. Mistake of Law: generally not a defense, because it does not negate the mens rea for the criminal activity 

B. Mistake of Fact: is a defense for specific intent crimes; can be a defense for general intent if made in good faith, but much more difficult to convince 

C. Mistake of Non-Governing Law: much like mistake of fact, has similar properties 

4. Capacity for Mens Rea 

A. Intoxication 2.08: Is not a defense unless it negatives the mens rea
B. Mental Impairment 4.02: Evidence of this is admissible whenever it is relevant to prove that Δ did or did not have the proper mens rea
5. Causation 2.03

A. But/For Causation: cause in fact
B. Proximate Cause: but/for causation is present, and it satisfies any additional causal requirements
· Has to be foreseeable/direct/not too far removed 
C. Exceptions: Different person/property, and Similar Injury
D. Intervening Cause: may absolve Δ from responsibility if it breaks chain of causation
· Dependent Intervening Cause: if the intervening cause was foreseeable and a dependent on the actual cause (going to the hospital after Δ shoots victim), then you are responsible for the intervening cause and it does not generally break chain of causation. 
6. Homicide 210.0 – 210.4

A. Murder: Purpose, Knowledge, or Recklessness with Extreme Indifference to the risk and value of human life

B. Manslaughter: Reckless homicide

· Provocation: can downgrade murder to manslaughter (heat of passion)

C. Negligent Homicide

D. Felony Murder Rule: does not exist in the MPC – there’s only a presumption of recklessness, but has to be evaluated separately 

7. Theft 223.0: taking property of another with intent to deprive permanently 
A. Theft by Taking, Deception, Extortion, Lost/Mislaid 
B. Robbery: theft and injury to a person, or risk of injury 

C. Burglary: entering a building with intent to commit a crime inside (greater liability if at night)

D. Trespass: entering a building or land of another without permission 
8. Defenses

A. To Spot Defenses, look for deaths, thefts, trespasses, etc.  (Analyze substantive offenses for their elements, mens rea, actus reus, causation)
· Self-Defense §3.04: use of force must be immediately necessary to protect oneself from the use of unlawful force by another such as death, serious bodily harm, kidnapping or rape; retreat requirement; provocation exclusion (if Δ provoked it, he can’t use deadly force)

1. Standard of the actor in the circumstances as he believes them to be

a. If Δ is mistaken about the circumstances, he can still be allowed to use deadly force if he thought that the circumstances mandated it. (Any honest belief suffices to establish self-defense, but if that belief was arrived at recklessly (lightbulb moment) or negligently, Δ can still be held liable for reckless or negligent crimes).

· Defense of Others § 3.05: use of force is justified when Δ would be justified in using such force to protect himself

· Necessity §3.02 (Choice of Evils): what Δ is trying to prevent must be worse than what he is going to do; no “imminence requirement” 
a. Mistaken choice of evils will not serve as a defense

b. Reckless or negligent belief as to the necessity of the action will not preclude prosecution for reckless or negligent crimes

· Duress §2.09: was Δ coerced into unlawful conduct through the use of threat to use unlawful force? has to be imminent
a. Is an affirmative defense 
b. Reasonable person standard 

c. The harm to be avoided DOES NOT have to be greater than the harm forced into

d. Must be a well-grounded fear that the threat will be carried out and no reasonable opportunity to escape  

· Insanity § 4.01: Δ lacks substantial capacity either to appreciate the criminality of his conduct or to conform his conduct to the requirements of the law. (More lenient than M’Naughten – may know conduct was wrong, but can’t appreciate – like People v. Serravo)
1. M’Naughten Test: A person with a mental condition is not guilty if at the time of the act he:
a. Did not know the nature and quality of his act (thought he was playing baseball, not shooting someone)

b. He did know the nature and quality, but did not know that the act was wrong  (knew he was shooting someone, but didn’t know it was wrong)

· Defense of Property 

· Mistake §3.09: mistake of law is NOT an excuse

B. Look for attempts, group crimes, etc. 

C. Justification: the act was actually a good thing, though it is illegal; serves public good

D. Excuse: act is not a good thing, but not morally blameworthy under the circumstances 

9. Attempt Liability § 5.01

A. Mens Rea for Conduct/Result: Purpose

B. Mens Rea for Attend. Circum.: Whatever the substantive offense requires

C. Standard: Circumstances as Δ believes them to be

D. Substantial Step Requirement: Strongly corroborative of purpose; Other conduct is sufficient in addition to the following

· Lying in wait, search for or following a victim

· Enticing or seeking to entice the victim to go to the place contemplated for commission

· Reconnoitering the place for the commission of the crime

· Unlawful entry of a structure, vehicle or enclosure contemplate for commission of crime

· Possession of materials for the crime that can have no other lawful use or are designed for it

· Possession, collection or fabrication of materials for the crime, at or near the place of crime, where such possession can serve no lawful purpose 

· Soliciting an innocent agent to engage in conduct constituting an element of the crime (getting little Bobby to distract the guards at a bank)

E. Renunciation: §5.01(4) Affirmative Defense if:

· Abandonment: Δ abandons effort, complete and voluntary renunciation of criminal purpose

· Mitigation/Inherent Unlikelihood §5.05(2): If attempt is inherently unlikely, not enough public danger to warrant concern, either lower sentence or dismiss prosecution (Throwing a ball of paper in an attempt to kill someone) 

F. MPC: no reckless or negligent attempts are possible
G. Impossibility: Does not exist in the MPC
· Common law/Policy: Circumstances are different from what Δ believes them to be – Δ  subjectively tries to commit a crime, but in fact does nothing wrong.

· The mistake is about the existence of an element of attendant circumstances, not the mesn rea

1. Pure legal impossibility (mistake of governing law): D is under the belief that he is breaking the law, but it turns out he is wrong – the action is NOT a crime (complete defense) (Trying to pick an empty pocket)

2. Hybrid legal impossibility (Mistake of non-governing law):  Used to be a defense: D's goal was illegal, but commission of the offense was impossible due to factual mistake about the legal status of some factor

3. Factual impossibility: is not a defense: the mens rea is the same as for the real crime 

10. Group Crimes 

· Accomplice Liability/Complicity § 2.06

· Does Δ have purpose towards having the principal commit any purpose elements of the offense? What is the mens rea required by the offense with respect to the principal causing the result? Is there enough mens rea toward the existence of any attendant circumstances? 
· Transferred liability: A tries to help B commit a crime, but B doesn’t succeed: A is guilty of attempt just like B. A is responsible for B’s conduct because as an accomplice he assumes the principle’s liability. 
· Actus Reus: soliciting another
· Mens Rea: Conduct: Purpose; Result: whatever the substantive offense requires; Attnd. Circ.: Unresolved – see where they fit in with Conduct and Result 
· State v. Etzweiller: 2 different mens rea
1. Driving: Etzweiller has a knowing mens rea with respect to B drunk driving
2. Death: Etzweiller has a negligent mens rea with respect to the fact that B might kill while drunk driving (which he knew about), so he is tried for negligent homicide
· Renunciation: Must renounce criminal purpose and deprive crime of effectiveness, or timely informs law enforcement: PREVENTS the crime
· Conspiracy § 5.03

· What does Δ think the conspiracy will do?  Does he have purpose towards the conduct elements, the conspiracy causing the conduct, and enough mens rea toward any attendant circumstances? 
· MPC: person must reach an agreement with another person to participate in the crime with the purpose of promoting or facilitating the crime
· Mens Rea: conduct/result ( Purpose; Attend. Circm: unresolved 
· A is guilty of conspiring with a third party if they have a conspirator in common for the same conspiracy 
· Person is only guilty of one conspiracy if a number of agreements all pertain to the same thing
· Renunciation: Must thwart conspiracy with complete renunciation of criminal purpose 
· Duration: a conspiracy ends when the crime is committed or Δ and conspirators abandon the agreement; abandonment is assumed if no one does any over act to pursue the crime before applicable limitations run out
1. Person can only terminate the conspiracy with respect to himself when he informs his co-conspirators of his withdrawal OR he informs law enforcement of the conspiracy and of his participation in it.
B. Solicitation 

· What is Δ trying to get the other person to do? Does he have purpose towards all the elements of the crime?

· MPC §5.02:  When a person with the purpose to promote or facilitate a crime commands, encourages or requests another to do a crime.

1. Uncommunicated Solicitation: doesn’t matter if the message never reaches the proper person: all that matters is the act

2. Renunciation: Δ has to renounce his purpose and prevent the other person from doing the act

3. Mitigation/Inherent Unlikelihood: applies here as in Attempt: lack of real public danger warrants less serious grading of offense

PRINCIPLE OF LEGALITY

-All crimes are statutory crimes enacted by legislatures and then interpreted by the courts

1. Rules




a. Doctrine




b. Black Letter Law (commonly accepted rules of law)





1. Common Law – laws that judges made.  US accepts.





2. Model Penal Code – published in 1962.



2. Policy – what is a good rule?



3. Theory – what are the goals we are trying to further?

4. Principle of Legality – No crime without law.

a. Crimes come from the legislature.

b. Can not enlarge statutes or their enforcement becomes arbitrary.  

c. No analogy in the Western system.  There has to be a specific statute making something a crime.  Sometimes this will let wrongdoers go free.

d. Corollaries to the legality principle:

· Criminal statutes should be understandable to reasonable law-abiding people

· Criminal statutes should be drafted so as to avoid arbitrary enforcement by police, judges, and juries

· Principle of Lenity – when vagueness exists in a criminal statute, it should be construed in favor of the D. (prevents a court from enlarging a statute.)

· MPC Rejects the lenity principle.  It says that criminal statutes should be interpreted according to their “fair import” and that ambiguities be resolved in a manner that furthers the general purposes of the code.  Though the code wants to provide fair notice, it also wants to further the principles that the statutes were meant to address.

e. Theoretical Rationale:

· Prevents the government from implementing retroactive legislation

· Gives fair notice to individuals.

· Without notice, no retributive basis for punishment because what the person did was not a “crime”
· Also no deterrent value because a person can not be deterred from committing something which was not then a crime.
Keeler v. Superior Court: Keeler assaulted his pregnant ex-wife by attacking and dragging her from her car, in the process killing the fetus she was carrying. Keeler is charged with murder because the fetus would have had a high probability of survival if born prematurely at that stage.

· Court holds that it has no right to alter the written statute, which does not consider a fetus a human being – that power is vested with the legislature.

· If they expanded on the meaning of “human being” within the statute, they would be changing the statute.

· There would have been no due notice to Keeler that what he was doing was a crime if killing of fetus suddenly became criminalized.

Bouie v. City of Columbia (1964): case of two individuals being convicted for violating a restriction that was NOT posted at the time that the trespass occurred, but was later pointed out. 

· The US Supreme Court overturned the decision ruling that the consequences of their actions were unforeseeable to the (s, and thus they were denied due process of law by the previous rulings.

VOID FOR VAGUENESS DOCTRINE: 

the power of the courts to check the constitutionality of statutes; rarely invalidates law.

- Two-pronged test for constitutional vagueness:

1. Whether the statute is so vague and standardless that it leaves the public uncertain as so the conduct it prohibits – fair notice to citizens

a. Obvious questions: how vague and standardless is too vague?

2. Text does not establish minimal guidelines to govern law enforcement, and therefore authorized or even encourages  arbitrary and discriminatory enforcement. 

a. Both tests Standards rather then clear rules

b. Rule: crime to drive more than 55 mph, OR 

c. Standard: crime to drive at an unreasonable speed

There are reasons to use rules or standards or both: means applying a test is hard

City of Chicago v. Morales: In 1992, the City of Chicago enacted the Gang Congregation Ordinance (ordinance – statute enacted by something smaller than state or federal government), which prohibited criminal street gang members from loitering in any public place with each other or others in any public place. The police department then issued guidelines to its officers as to how and when to arrest people disobeying the ordinance, including specific areas in which the statute would be enforced, but did not provide a list of these areas to the public.

-2-prong test for Fair Notice/Due Process and Minimum legislative guidelines for enforcement

· Held: statute not constitutional because it does not provide adequate warning to citizens of what behavior is criminal

· Also does not establish guidelines for law enforcement, violates minimum guidelines rule, where guidelines should be specifically set by the legislature

THEORETICAL APPROACH

A. Utilitarian Theory: 
· Focus on what the criminal justice system can do today to minimize criminal activity (or its severity) in the future. 

a. Deterrence: people are rational maximizers and will not commit crimes that will land them in jail or worse; punishment will hurt more than crime will feel good; Cost/Benefit analysis 

1. Key is the marginal impact on crime: will not deter absolutely but will lower the likelihood that crime will be committed 

2. General deterrence – refers to the effect on the rest of the people who might commit the crime in the future; vs. Specific deterrence – refers to the effect on the person who is being punished. 

3. Punishment should be proportional to the utility of deterrence to society. 

b. Incapacitation: punishment (putting someone in jail) will effectively stop the person from being able to commit crime. 

1. Assumes repeat offenders are not replaced by new recruits, and are no encouraged to do more criminal activity in prison.

c. Rehabilitation: by criminalizing conduct, the government can actually impose punishment that is a form of treatment – views propensity to commit crime as a “disease” that can be “cured.”

d. Problems: 

1. Could a cure be worse than the disease? If you kill all people who speed, the cure is worse. 

2. Punishing innocent people could serve as a powerful deterrent, but it’s wrong. 

B. Retributive Theory
· People should receive the punishment they deserve in accordance and proportionality with the crimes they commit; if a crime is committed, someone should pay; society signals condemnation of certain actions through punishment. (Giving just deserts theory)

1. Adequate warning to the public about what is punishable 

a. Arguments against it: sometimes punishment doesn’t accomplish a greater social purpose, and therefore is purposeless; doesn’t change anything.

I. 
ACTUS REUS 

· The Act requirement: The defendant must have committed a voluntary act in order to be prosecuted for a crime; refers to the nature of the conduct required by any given definition of a crime.

· Elements:

1. Act

2. Omission: where there is a duty to act

3. Possession 

People v. Newton: Man on airplane did not voluntarily possess a gun in NY because he did not intend to end up in NY.

People v. Grant: Man claims epileptic seizure as excuse for attacking an officer (Vaulting off of the parking meter)

People v. Decina: Man is held criminally liable for driving and killing four people when he had an epileptic seizure, because he knew that the danger of such a thing happening existed when he got in the car. Getting in the car was a voluntary and conscious choice. 

· Utilitarian: Decina could have been deterred from his act, and therefore punishing him should deter people in the future

MPC  2.01 on Actus Reus: Person is not guilty unless the charge is based on voluntary conduct. 


Elements 

A. Act: Bodily movement whether voluntary or involuntary

B. Voluntariness: Code doesn’t provide a definition but provides things that ARE NOT voluntary acts:

a. A reflex or convulsion

b. A bodily movement during unconsciousness or sleep

c. Conduct during hypnosis or resulting from hypnotic suggestion 

d. A bodily movement that otherwise is not a product of the effort or the determination of the actor, either conscious or habitual.  (Such as when a person is acting under duress?)

C. Omission:  Absence of bodily movement or absence of the act; only certain omissions violate the MPC, such as:

a. The omission is expressly made sufficient by a law (Direct)

b. A duty to perform the omitted act is otherwise imposed by the law (Indirect)  - Jones case (baby died in her care): if she was found to have a duty to the child, an omission to act on that duty would be criminal 
D. Possession: possession is an act within the meaning of this statute if:

a. Possessor knowingly procured or received the thing possessed OR

b. Was aware of his control of the thing for a sufficient period to have been able to terminate his possession 

i. (Test from last year: Frank was aware of his possession of the car and would have been able to terminate his possession of it if he had turned around to bring it back: since he chose not to do so, his “possession” constituted an act that was attempt at theft.)

Robinson v. California: Statute making it illegal to be addicted to drugs unconstitutional because there is no act requirement 

· Robinson would be punished for a propensity, not an action, as addiction transcends the voluntary choice of actor

Policy/Theory: 

a. The act requirement is necessary so that people are not punished simply for what they think – thoughts are generally not harmful unless acted upon

b. Too difficult to prove culpability without an overt act

c. Retributive theory: people should only be punished for, and to the extent to which they commit a wrongful act that can be proven

d. Utilitarian theory: Acts are more deterrable than thoughts; besides, if we punished people just for what they thought for purposes of deterrence, there would be no place to draw the line.

I. MENS REA § 2.02

1. Every element of an offense has a corresponding mens rea

2. If no mens rea is specified for a statute, the default is recklessness 

3. If a mens rea is specified for an element, it applies to all elements of the statute unless otherwise specified

Elements (C/A/R)

a. Conduct: at least one per crime

b. Attendant Circumstances: there will probably be several

c. Result: very few crimes have “result” requirements 
A. Purposely: 
a. Conduct: Δ has conscious objective or desire to engage in the conduct

b. Circumstances: Δ is aware of the existence of attending circumstances and hopes or believes that they exist 

c. Result: Person’s conscious objective is to create such a result 

B. Knowingly:

a. Conduct: Person is aware that his conduct is of the required nature

b. Circumstances: Person is aware of the circumstances and that they exist (willful blindness or refusal to know not allowed)

c. Result: Person is aware that it is practically certain that his conduct will cause result 

a. Willfully: A person acts willfully is he acts knowingly with respect to material elements of offense, unless otherwise specified

C. Recklessly 

a. Conduct: there must be a substantial risk that the element will result from Δ’s conduct

a.  Actor must be aware that such risk exists
b. Circumstances: Person consciously disregards substantial and unjustifiable risk that circumstances exist, gross deviation from standard of conduct 

a. Actor does not need to conclude that risk is substantial or unjustifiable: that’s a question for the jury
c. Result: Person consciously disregards substantial and unjustifiable risk that result will occur, gross deviation from standard of conduct 

a. Jury must decide that, under the circumstances and facts as known to Δ, he engaged in conduct in gross deviation from that which a law-abiding person would do
b. Must be evaluated on the facts and circumstances in the actor’s situation: certain standard have to be taken into account, i.e., may not be fair to hold a disabled person to the standard of an able-bodied man
D. Negligently 

a. Conduct: Not specified

b. Circumstances: Person should be aware of substantial and unjustifiable risk that circumstances exist, gross deviation from standard of conduct

a. Question of when risk is substantial and unjustifiable is for the jury 

b. Result: Person should be aware of substantial and unjustifiable risk that result will occur, gross deviation from standard of conduct  (Should have known better principle)

c. Δ should have known: risk must be of the kind that Δ should have been aware exists or could result in the result

d. Jury determines whether Δ should have known better based on:

i. Gross deviation from what a law-abiding person would do: given the facts and circumstances as know to Δ, did his actions constitute a gross deviation? 

ii. In the actor’s situation: must be evaluated from actor’s circumstances at the time; certain standards have to be taken into account, as in recklessness.

E. Strict Liability 

· Never implied in the MPC, as recklessness is the default mens rea where it is not specified. 

· Can only be applied under the MPC is provided for by a statute 

Regina v. Faulkner: Sailor, in an attempt to illegally steal some alcohol from the ship, sets the ship on fire.

· He did not possess the proper mens rea for arson, but was convicted of it anyway.

· The court agreed, holding that there must be a difference between an action with intent to commit a felony, and an accident, unless there is strict liability

· Under the wording of the statute, negligence was not sufficient for conviction

United States v. Balint: Balint, a seller of drugs, did not properly inquire into what was in the drugs he was selling, and sold illegal drugs. 

· Δ argued that the case should be dismissed because he did not know what was in the drug, and thus did not voluntarily violate the statute. 

· Held that in cases of such dangerous substances as drugs, the well-being of the citizens outweighs the possible injustice of punishment to an innocent seller.

Morissette v. United States: Man is charged with taking property of another, specifically of the Air Force, but he thought that it was abandoned property. While he had the mens rea to take the items, he did not have the mens rea to take the items of another, and thus does not possess the requisite mens rea to meet the elements of the crime. 

· Held: court cannot strip away the requirement of mens rea for each element of the crime. The lack of mention of the element in the statute specifically does not eliminate it: it’s inferred. 

People v. Ryan: Ryan tells Hopkins to go get some mushrooms.  Police officer dresses up like Fed Ex guy and catches Hopkins.  Hopkins tells on Ryan, deliver fake package, etc.  Ryan knows that there are 2 pounds of mushrooms in the package, the statute says that you can not possess 625 mg of hallucinogen.  Ryan says he did not know how much was in there.  Court says that knowingly seems to apply to the weight as well.  Elements of construction in the NY penal code say that every statute has to have a mental element.  Knowingly applies to all parts of the crime.  He is let off.  Applied VERY strictly.
II. MISTAKE § 2.04

A. Mistake of Fact: Δ believes that some circumstance of the offense is not what it actually is

a. Is a defense for specific intent crimes (Purposely or knowingly) – i.e., if man has sex with a girl he believes to be 18 when she is in fact 14, he will not have the required mens rea if the mens rea is knowing or above.

b. Can be a defense for general intent crimes if honestly and reasonably made. 

B. Mistake of Governing Law: person performs an act while unaware that the act constitutes criminal behavior – not a defense against prosecution under the law

C. Mistake of Non-Governing Law: much like mistake of FACT – persons believes that some circumstance of the offense is not what is really is, i.e. believes that the girl is 18 instead of 16. 

· Doctrine – MPC lays out a consistent set of rules that we can apply.  2.04 Ignorance and Mistake
1. Section 2.04(1)(a) lays out the general rule that questions of mistake of fact or non-governing law should be evaluated based on whether the mistakes negate the mental state required by the offense.

2. Section 2.04(1)(b) takes into account the possibility that the legislature may explicitly make the mistake of law or fact a defense, and allows such a defense in these cases.

3. Section 2.04(2) says that if the facts the way the D thought them to be would have constituted a lesser crime than the more serious crime which he actually committed, he can still be convicted of the more serious crime, but his punishment should be that of the lesser crime.

4. Section 2.04(3) deals with mistake of governing law.  It provides a default rule akin to Baker – no mistake of governing law – with two exceptions.

a. Section 2.04(3)(a) says if a statute has not been made available or published, it excuses a mistake of governing law.
b. Section 2.04(3)(b) carves out an exception for reasonable reliance upon an official statement of law, somewhat like the exception in Twitchell.
5. Δ must prove defense in §4 by a preponderance of the evidence. 

Regina v. Prince: Man’s mistake as to fact – girl’s age – negates the mens rea with regard to statutory rape where girl is required to be over a certain age. However, since this is a strict liability crime in this case, he’s still found guilty.

State v. Guest: Mistake of fact. If defense of mistake of age is not allowed, then criminal liability is imposed without any criminal mental element being required. Mistake of age is allowed as a defense in this case.

· Normally, strong utilitarian concerns of protecting the children at the cost of the adults make statutory rape a strict liability offense in most jurisdictions: no mens rea necessary

· Another reason is that proof of awareness of age is also difficult, so it’s best to err on the side of caution: strongly utilitarian argument 

People v. Bray: Mistake of non-governing law. Man is charged with possession of a weapon, which is illegal for him as a previously convicted felon. However, he was unaware that his previous conviction was for a felony: mistake as to the law under which he was previously convicted. 

· Since the law about which the confusion exists is the law of his previous offense, it’s non-governing law in this case.

· Acts just like a mistake of fact.

People v. Baker: Mistake of governing law. Baker sells counterfeit watches, but is unaware that legislature has recently criminalized such activity by statute. 

· Held: ignorance of law is not a defense. 

· Utilitarian: creates incentive to learn what the law is and to obey it. 

· Also, otherwise everyone could claim that they didn’t know the law and be excused.

Hopkins v. State: Mistake of governing law. Man erects a sign advertising that he performs marriages, in disobedience of the law. 

· Held: ignorance or mistake of the law, even if wrong information is supplied by counsel, is not a defense. 

· HOWEVER, reliance on an OFFICIAL statement of law, such as a printed statute, etc., that later turns out to be invalid CAN be a defense.

a. Based on the principle that the government cannot mislead the public by saying one thing, but meaning another.

Cheek v. US: Man willfully did not pay taxes, but said that he did not Willfully violate the law because he said he honestly believed that they duty to pay taxes did not apply to him, since he belonged to a group that did not believe in such things.

· Willfulness requires that the person purposely break the law, knowing that what he is doing is wrong.
· Congress’ use of the word willfully was construed to require a purposeful or knowingly mental state to the crime.  At trial, the judge incorrectly instructed the jury that an honest but unreasonable mistake as to the legality of his conduct is not a defense.  By doing this, the judge was attaching a “negligent” mental state to the defense. (MPC HATES WILFULLY)

· Ignorance of the law can be an excuse here because Congress allows special dispensation for some tax and copyright cases.

D. Intoxication § 2.08: For the most part, is not a defense and cases with intoxicated defendants are generally evaluated with regards to the mens rea required for the crime committed.
1. 2.08(1): Intoxication is not a defense unless it negatives the mens rea of the element of the offense:

2. If the required mens rea is recklessness, then self-induced intoxication, where actor would have been aware of the risk of his actions is sober, does not matter – not a defense.

3. Intoxication is a defense for any intentional crimes: mens rea of knowingly or purposely

a. G-town law student hypothetical: Student recklessly shoots professor while intoxicated, thinking that the safety is on, but it is not and he kills the professor. Since the murder would have been negligent, intoxication is not a defense. 

4. Intoxication is not a mental disease.

5. Affirmative defense if:

a. Intoxication is not self-induced: person is forced to drink under duress, etc.

b. Pathological intoxication: person consumed alcohol but his body reacted to it excessively with regards to the amount and actor didn’t know his body would react that way (if a person has one drink and passes out because he doesn’t know that he is allergic to alcohol)

6. “Intoxication” defined: disturbance of mental or physical capacities resulting from the introduction of substances into the body

a. “Substances” can mean alcohol, drugs, other mind-altering things 

State v. Cameron: Woman who attacks a man with a broken bottle is “not drunk enough” to use self-induced intoxication as a defense. It is possible to use intoxication as a defense if it negates the “purpose or knowledge” mens rea of an element. 

E. Capacity for Mens Rea – Mental Impairment: person doesn’t have the capacity to commit the crime because he lacked mens rea due to mental impairment

MPC § 4.02(1): Evidence that Δ suffered from a mental disease or defect is admissible whenever it is relevant to prove that Δ did or did not have a state of mind which is an element of the offense. 

Hendershott v. The People: Man claims that because of his mental defect, he is not guilty of trying to kill his girlfriend. He wants to introduce evidence of a mental dysfunction that would prevent culpability, though he admits he committed a voluntary act. The trial judge, under a statute that prevents introduction of such evidence in specific intent crimes, does not allow it. 

· Overruled: The statute’s presumption that something is a specific intent crime prematurely assigns mens rea where it shouldn’t, and the statute is unconstitutional. The evidence should be allowed, because the mental dysfunction could negate mesn rea.

III. CAUSATION § 2.03

Causation: Action causes a result

· Is the conduct of Δ the cause in fact of the result? Would the result have occurred if Δ had not acted?

· An issue for result offenses, not conduct or status offense

A. “But-For” Causation : But for Δ’s actions, result would not have taken place (Cause is fact)  - traditional causation problems

1. Exception - Concurrent Causes: if two actions seem to cause a result, but it’s impossible to determine which one actually caused it, and each one independently would have constituted “but-for” causation, both actors are held liable (IS NOT specifically treated by the MPC, but can be held as a basis for conviction by a somewhat strained reading of “antecedent” in 2.03(1)(a) to encompass multiple causes)

B. Proximate Cause: action is the antecedent but for which the result in question would not have occurred, AND the relationship between the conduct and result satisfies any additional causal requirement imposed by the Code or by the law of the offense. (Legal Cause) – related “transferred intent” problems 

1. Has to be foreseeable/direct/not too far removed

Commonwealth v. Rhoades: Man sets fire to building, and fireman fighting the blaze dies of a heart attack. There is “but/for” causation, but the result has to, in the “natural and continuous sequence, produce the death;” necessarily set in motion the operation of factors which caused the death. Remanded for further proceedings. 

a. Steps in analyzing Proximate Cause under the MPC

1. Describe details of result as it occurred

2. Describe details of the defendant’s mens rea toward the result

3. Compare the two in light on culpability required for the result element of the offense with which Δ is charged

Tests:

a. Purpose: if the offense requires purpose, then the details of the actual result should be compared to the details of the result the defendant intended to occur. 

b. Knowledge: if the offense requires knowledge, then the details of the actual result should be compared to the details of the result as the defendant thought it would occur.

c. Recklessness: for recklessness, Δ must have been aware the result was risked by his behavior.

d. Negligence: for negligence, Δ should have known the results were risked by his behavior. 

Exceptions:

a. Different person, different property, or lesser harm: If the actual result differs from that contemplated, designed or probable result only in that a different person, different property is affected, or that the harm would have been greater than the one actually caused, the element is still established.  
i. Example: Δ shoots at A, but hits B instead. Offense is satisfied because the mens rea – intent to kill - is met. 

ii. Example: Δ causes an explosion that he should have known would cause damage to A’s house. However, the house that’s actually damaged is B’s house. The offense is still met because the actus reus – conduct in the employment of explosives – is met. 

iii. Example: Δ shoots A, but doesn’t kill him as he means to and only injures him.  Causation still exists, but probably not for murder but aggravated assault. 

b. Similar injury or harm: if the actual results  involves the same kind of injury or harm as that designed or contemplated or probable, and is not too remote or accidental in its occurrence to have a just bearing on the actor’s liability or on the gravity  of his offense, the element is still established.  
Intervening Cause – 

· absolves D’s of causal responsibility for creating a necessary condition for harm if it identify an intervening cause that broke the chain of causation. 

· Something that comes into play AFTER D’s conduct.

· Dependant intervening cause – if the intervening cause was dependant and foreseeable (going to the hospital after you shoot someone) then you are responsible for the intervening cause (Doctor negligently messing you up.)
-Strict Liability: If the element is an absolute liability element, then the actual result has to be established as a probable consequence of the action. 

Commonwealth v. Root: Drag racer dies, when, in trying to pass the other car on a very narrow bridge, he slams into an oncoming truck. Δ is not guilty of reckless homicide because the deceased’s decision to try and pass him when he knew the bridge narrowed was an intervening cause.

United States v. Hamilton: Δ injures victim in a fight, and consequently victim pulls out his own tubes in the hospital during a seizure. Is Δ still liable for victim’s death, or is victim’s action an intervening cause?

- Held: Injuries inflicted by Δ on victim were the cause of death, and he is thus guilty of reckless murder.

Stephenson v. State: Stephenson’s kidnapping and attempts to rape a woman drove her to suicide. 

· Δ is guilty because by his actions he rendered the victim distracted and mentally irresponsible, and her suicide was a natural and probable consequence of the treatment inflicted upon her.
-In both Stephenson and Hamilton, Δ’s actions rendered another person irresponsible in self-destructive activity, and the deaths were a natural and probably result of Δ’s criminal activity.

· Both cases were issues for the jury to decide, as causation questions usually are, because they are questions of fact.

IV.
HOMICIDE § 210.0-210.4

Common Law

Murder: Any unlawful taking of another’s life; the victim must be born alive (the case of the viable fetus is not murder), and he must be alive at the time of the murder. 

Two types of Homicide: 

· Murder: killing with malice aforethought

· Manslaughter: killing without malice aforethought

Problem: meaning of “malice aforethought” not clear 
Mens Rea of Homicide, a.ka. “MALICE AFORETHOUGHT” elements (corresponds to degrees of murder/manslaughter adopted by most state):

1. Intent to kill: 

2. Intent to inflict serious bodily injury

3. Extreme Recklessness (“Depraved Heart”)

4. Felony Murder 

Degrees of Murder:

A. 1st Degree Murder: 

· Intentionally and with premeditation

· Only a short time of premeditation required

· State v. Watson: Man attempts to run away from arresting officer, struggle ensues, and man shoots officer. Convicted of 1st Degree Murder because officer begged for his life and Watson still made the decision to shoot him. 

· Circumstantial evidence, such as motive, evidence of planning, or complicated murder that would have required planning can be evidence for premeditation and intent 

· Felony Murder Rule: Permits conviction for murder if death results during and as a result of any felony committed by the defendant. 

· Theory: Persons engaged in committing a felony show an utter disregard for the value of human life in undertaking the offense, and so should be held liable for any deaths resulting from their disregard. 

B. 2nd Degree Murder:

· Knowingly, with intent to cause serious bodily injury

· Recklessly manifesting extreme indifference to the value of human life

· No premeditation necessary

C. Voluntary Manslaughter: 

· Intentionally, but in the Heat of Passion, lacks malice 

· Provocation must be enough to drive a reasonable man into heat of passion (OBJECTIVE), AND defendant must have reasonably reacted in the given situation (SUBJECTIVE)

· Words alone will not suffice to mitigate murder

· People v. Walker: drunken man tries to pick a fight with a bunch of gamblers and starts swinging a knife. Walker knocks him unconscious with a brick and slits his throat. Found guilty of voluntary manslaughter because provoked in the heat of passion.

Mitigating circumstances that downgrade murder to manslaughter in common law: 

· Adultery – the “honor defense”: long accepted as a “justifiable” basis for the husband to kill his wife’s lover; used to be required that he catches them in the act

· Rowland v. State: Man catches wife in the act, and shoots her. Found guilty of manslaughter because in of the honor defense. 

· State v. Yanz: man allowed manslaughter instruction when he mistakenly kills a man he believes his wife to be having an affair with, because act must be evaluated under the circumstances as man believes them to be at the time.
· This is the most frequently cited approach to mistake; however, 2 other views are available: 

1. An honest mistake in a factual situation does not affect mitigation

2. Any mistake is fatal to mitigation

· Mistake must be reasonable, and in the given case, D must have reasonably been mistaken

· Cooling Off period: There must not have passed enough time for defendant’s passion to cool, or the Heat of Passion mitigation from murder is not available 

· Ex Parte Fraley: Murder charge for Fraley upheld because though he kills the murderer of his own son, too much time passed for “Heat of Passion” to apply
D. Involuntary Manslaughter:

· Unintentional killing that is reckless or negligent (Vehicular manslaughter is usually separate)

· Mayes v. The People: Man is reckless and has disregard for human life in throwing heavy mug at wife, who dies as the result of the fire caused by the mug breaking the lamp she is holding.

· Most states agree that more than ordinary negligence is required, BUT

· State v. Williams: Indian parents do not take child to the doctor because they underestimate how sick he is and are afraid to lose him. Found guilty of inv. manslaughter because of evidence of ordinary negligence based on statute.

Model Penal Code

NO YEAR & A DAY RULE

Three kinds of MPC murder statutes:

210.2 Murder (1 degree – 1st)

· purposely  or knowingly

· recklessly under circumstances, manifesting extreme indifference to the value of human life

· recklessness and indifference are presumed if actor is engaged or is an accomplice in the commission of another felony (NOTE: not the same as the felony murder rule, where the crime automatically becomes first degree murder: here the mens rea is assumed, elevating the crime.)

210.3 Manslaughter (1 degree – 2nd)

· recklessly

· what would have been murder, except committed “under the influence of extreme mental or emotional disturbance” (a version of the “heat of passion” rule)

· reasonableness of person evaluated from the viewpoint of the person in actor’s situation under circumstances as HE believes them to be.
· MPC rejects common law rules such as the “honor defense”

· Time must not elapse between provocation to killing and the act itself: cooling off period: otherwise it’s revenge, and is premeditated 

· People v. Berry: Man found not guilty of murder, but of manslaughter, when wife continuously provoked him over period of time and the tensions culminated in a quarrel during which she was killed. 

· Factors to be taken into account: Defendant’s handicaps, such as blindness, shock, etc.

· Not to be taken into account: idiosyncratic moral views, extremist political opinions  

210.4 Negligent Homicide (1 degree – 3rd)

· criminal homicide constitutes negligent homicide when committed negligently 

No misdemeanor-manslaughter rule

Felony Murder Rule: Almost Discarded

· tell you when the issue is for the judge or the jury 

· If it’s really clear what the facts say, then the court can draw its own conclusion 

· MPC holds that it is better to judge its case on its own merits than to generalize about it

· Best approximation to common law FMR: 

· 210.2(1)(b) – presumption of recklessness and extreme indifference to the value of human life if the act that causes the death occurs in the commission of several predicate felonies 

· Still requires a fact specific inquiry into recklessness and extreme indifference to the value of human life, rather than slapping a predetermined verdict on it – though recklessness is presumed, Δ can still rebut the charge, unlike under common law

· As long as presumption can be shown, case is a JURY question 

People v. Stamp: Mr. Honeyman dies after his office is robbed by Stamp & co. They are all convicted of murder because under the felony murder rule, each person involved, even the driver of the get-away car who never came inside, are liable for any death which occurs as the result of the perpetuation of the felony.

· No need to prove mens rea requisite for murder otherwise.

People v. Gladman: Man shoots police officer while he is trying to get away from the scene of a robbery that he had just committed.

· Timing and Proximity: since he is still in the process of getting away, he is guilty under FMR.

· Place of temporary safety standard is used to draw the line between “running from the crime” and the end of the crime

· Jury can consider all the following factors: time

· possession

· location

· pursuit

· temporary safety

People v. Hickman: One police officer shoots another during a stake-out for defendants. Δs are held liable for the murder, because court declares that their actions caused the whole operation in the first place, and thus murder preformed by a third party can still extend culpability to those who performed the crime.

· Reasoning: when one takes on the risk of committing a felony, one should realize that people can get killed in many ways.

IV. THEFT § 223-223.5

Definitions: 

1. Theft: taking property of another with intent to deprive

2. Robbery: theft and injury to a person or a risk of injury

3. Burglary: entering a building with intent to commit a crime inside

4. Trespass: entering a building or land of another without permission

Essence of common law: Purposefully obtaining Property of another with purpose to deprive 

Policy:

· Early common law did not use to punish property offenses: however, as property became increasingly valuable, crimes against property began to be punished criminally 

MPC – Theft

223.0 Definitions

-“Theft”: 

a. to withhold property of another permanently or for so extended a period as to appropriate a major portion of its economic value, Or

i. with intent to restore only upon payment of reward or other compensation 
b. OR to dispose of the property so as to make it unlikely that the owner will recover it

-“Movable property”

a. Property the location of which can be changed including:

i.  Things growing on, affixed to, or found in land

ii.  Documents (though have no physical location)

-“Property of another”

a. Property in which any person other than the actor has an interest which the actor is not privileged to infringe, even if the other person illegally possess the property.

i.  Property is not of another if that person has only a security interest in the property, even if legal title is in the creditor pursuant to a conditionals sales contract or other security agreement. 

223.2 Theft by Taking, is the core: 

· unlawfully taking or exercising unlawful control over

· movable property of another 

· with purpose to deprive him thereof. 

223.3 Theft by Deception: tricking someone into giving you the property

- Creating false impression with respect to law, value, intention or other state of mind

- Mens Rea: Purpose
223.4 Theft by Extortion: person gave you property only under duress

- Affirmative Defense: property was obtained by duress as restitution for harm done in circumstances to which such accusation, exposure, lawsuit or other official action relates or as compensation for property or lawful services

223.5 Theft of Property Lost, Mislaid: if you come into possession of property that you know is not yours, you have to take reasonable measures to restore the property

Affirmative Defenses: When actor was:

a. Unaware that the property or service was that of another

b. Acted under an honest claim that the property was his or he had right to dispose of it

c. Took an item for sale intending to promptly pay for it, or reasonably believing that the seller would allow him to take it

d. Theft from spouse: only a defense when the property is the kind that is normally accessible to both spouses, and as long as the parties are not living apart

Grading of Theft offenses: All 

· 223.1 All these different theft statutes are varieties of the same offense, and the law should treat them that way; the grading of the crime should depend on the thing taken

Policy: Extra penalties for especially dangerous or serious thefts

· Robbery: constitutes a threat of harm 

· Burglary: special protection for homes, etc. 

· Protection of real property interests 

· Protection of one’s right to safety of the home

· Trespass: enforce right to exclude 

· Major questions raised: some property rights are more culpable than others. How should the law draw the lines between more and less culpable invasions? 

MPC – Robbery

· 222.1 Theft + some threat of (or actual) physical force

· In the course of committing a theft, Δ either:

b. inflicts serious bodily injury on another

c. threatens another with, or purposely puts him in fear of immediate serious bodily injury

d. commits or threatens immediately to commit any felony of the 1st or 2nd degree

e. Higher degree offense if attempt to kill, or purpose to inflict the harm 

State v. Sein: Court rules that there is no robbery because force was applied to the purse and not to the woman; though the State did not have a requirement of physical violence, which the MPC has, legislature intended robbery to apply to theft in connection with violence.

Definition for Burglary and Trespass: “Occupied Structure”

· any structure, vehicle or place adapted for overnight accommodation of persons, or for carrying on business therein, whether or not a person is actually present. 

MPC – Burglary

221.1 Entering a building or occupied structure (home or dwelling) or separately secured portion thereof, with intent to commit a crime therein (more serious at night) (a.k.a. breaking and entering)

· The above constitutes burglary unless the premises are at the open to the public or the actor is licensed or privileged to enter [or the place is abandoned]

· Exception: Does not apply if person enters one’s own home even with intent to commit a crime 

· Grading of the offense: an act shall be deemed “in the course of committing” an offense it if occurs in an attempt to commit the offense or in flight after the attempt or commission. 

· Felony of the 3rd degree except:

· Felony of the 2nd degree if:

·  action occurs “in the dwelling of another at night” 

· “Night:” thirty minutes past sunset and thirty minutes before sunrise 

· purposely, knowingly or recklessly inflicts or attempts to inflict bodily injury on anyone

· is armed with explosives or a deadly weapon 

· Multiple convictions: A person can be convicted of burglary AND an additional crime that it was his purpose to commit after the entry only if the other crime is a felony of the first or second degree. 

Commonwealth v. Kingsbury: Man goes into an empty apartment with intent to molest a boy, i.e. commit a felony. He is convicted of burglary because:

· He enters the dwelling of another with intent to commit a felony (the apartment was rented and people were moving in)

· The crime took place after sunset

· Opens the question of whether the legislature meant to punish this sort of crime

MPC – Trespass

221.2 

1. Person who knows he is not licensed or privileged to do so, he enters or surreptitiously remains in any building or occupied structure. 

· This is a misdemeanor if committed at night

· Otherwise, it’s a petty misdemeanor 

2. If actor enters or remains, illegally, in any place where notice against trespass is given by:

a. Actual communication to actor

b. By lawful posting likely to come to intruder’s attention 

c. Fencing or other manner meant to keep intruders out

· He commits a violation, unless 

· He defies an order to leave personally communicated to him by the owner of premises or other authorized person, in which case the offense is a Petty Misdemeanor.
Defenses: Person has an affirmative defense (WHAT IS AN AFFIRMATIVE DEFENSE? WHERE IS THE BURDEN OF PROOF?) when:

e. Building or structure is abandoned OR

f. Premises are open to public at the time and actor complied with all rules of entering

g. Actor reasonably believed that owner would have allowed him to enter or remain 

Commonwealth v. Mitchnek: Employer doesn’t pay employees tab as promised, and for which he withholds money.

· Difference: not theft because it is failure to pay a debt, which is different from unlawfully coming into possession of another.

Rex v. Chisser: Chisser was looking at cravats at a store, and after haggling over the price, he handed the shopkeeper a lesser amount of money than owed and ran out

· Held: this is a crime of theft because, though one could argue that he paid something, he unlawfully deprived someone of ownership, with no intent to give it back. 

Durland v. US: Intent to defraud people out of their money is sufficient to constitute mail fraud: no requirement that that he successfully carry out the scheme.

V. DEFENSES 

How to spot DEFENSES:

1. Look for deaths, thefts, trespasses

a. Analyze substantive offenses for their elements, their mens rea, existence of actus reus, causation.

2. Look for possible defenses

a. Go through checklist of defenses: 

i. Self-Defense (Defense of Others, Defense of Property)

ii. Necessity 

iii. Duress

iv. Insanity 

3. Look for Attempts and Group Crimes

a. Attempts, plus the trio of conspiracy, solicitation, and accomplice liability 

Justification: Δ’s act was actually a good thing in the context; though illegal, it serves a public good

· Tension between 1. discretion required for judging the defendant’s conduct and 2. the obligation to inform he public of what conduct is legal

· Conduct rules 

Excuse: Δ’s act was not a good thing, but it is not morally blameworthy under the circumstances 

POLICY:


When should Δ be allowed to rely on defense and how far can Δ take the defense? 

Utilitarian argument:

· All conduct is harmful that does not “maximize utility” – achieve the greatest social benefit for the least possible cost.

· Punishment is beneficial only to the extent the conduct involved is quite harmful and punishment can significantly reduce it. 

· May be willing to enact draconian defense for small offense if that will deter future criminal activity by setting an example.

· Justifications: we will justify offenses necessary to prevent a greater evil

· It is not clear if utilitarians would justify taking one life to save another: depends on the circumstances

· Δ may NOT take several lives to save one 

· Excuses: generally approaches excusing wrongful conduct that is hard to deter because of:

· The high cost to the actor of abstaining from the conduct, i.e. self-defense, defense of others, duress or necessity. 

· The actor’s incapacity to discern or act in her own best interests, i.e., insanity or addiction.

· But also does not support “undeterrable offenders” on the grounds that if all people who’ve committed the crime were not deterred, then there’s no need for punishment at all.

Retributivist argument: 

· The only legitimate reason to punish is that punishment is deserve because of responsibility for wrongdoing. 

· Any choice is justified as long as it falls within the actor’s rights. 

· Justifications: May see a lot more things as justified than a utilitarian would

· Force, even deadly force, may be justified to protect any right of Δ. 

· Permissible to kill any number of wrongdoers to save the life of an innocent.

· No duty to retreat 

· However, the defense must be, rather than just appear to be, necessary

· More likely than utilitarians to justify necessary defense, but less likely to justify offenses as the lesser of 2 evils: cannot justifiably violate the rights of others to spare ourselves or society a greater cost. 

· Excuses: Excuse those who cannot fairly be blamed for the wrong acts they perpetuate, i.e. those under duress, necessity or mentally ill, those in fear of immediate danger to themselves or loved ones.

· Will NOT excuse an act to justify a “greater good” when there is no imminent threat: Δ commits wrongdoing out of sober calculation and not out of fear.

“Reasonable person” standard:  

· Reasonable Utilitarian: 

· Justification: when considering whether an offense is justifiable, the optimally informed person is the “reasonable person.” 

· Excuse: the average person is the reasonable person, looking at what an average person with Δ’s characteristics in Δ’s situation would do. 

· Reasonable Retributivist: 

· Justification: “Reasonable person” is irrelevant: Δ acts within his rights, not doing what a reasonable person would have mistakenly thought was within his rights. 

· Excuse: reasonable person of good character in Δ’s circumstances; does not answer key questions of responsibility, however, just restates it. 

· The Insanity Defense: must demonstrate insanity, but then the call has to be made as to whether the person’s physiological causes of behavior excuse a breach of a moral question.  

Self-Defense:
§ 3.04 Use of Force in Self-Protection 

1. The use of force upon or toward another person is justifiable when the actor believes that such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by such other person on the present occasion. 

A. The use of deadly force is not justifiable 

a. Unless the actor believes such force is necessary to protect himself 

· against death, serious bodily harm, kidnapping or sexual intercourse compelled by force or threat

b. Actor provoked the encounter with purpose to cause death or serious bodily injury

c. Actor knows he can safely retreat without foregoing a duty EXCEPT when:

1) Need not retreat if attacked in his home or business UNLESS:

2) Δ was the initial aggressor

3) Δ is attacked by another person Δ knows to be employed in the business

B. Person employing protective force may estimate the necessity thereof under the circumstances as he believes them to be when the force is used, without retreating, surrendering possession, doing any other act which he has no legal duty to do or abstaining from any lawful action. 

-§3.09  Mistake- Mistaken, negligent, or reckless beliefs about self-defense 

· Mistake of governing law is NOT an excuse or defense

· If a person’s belief that force is necessary in self-defense is arrived at recklessly or negligently, the person can be held criminally liable for resulting offenses where the mens rea is recklessness or negligence, respectively. 

· Example: In the Goetz case, if Goetz thought about the possibility that he was overreacting, but blew it off, and that the possibility was substantial and unjustifiable such that ignoring it was a gross deviation from the standard of a law-abiding person in Goetz’s situation, his decision to use force was reckless and he can be charged with “an offense for which recklessness” would be sufficient to establish culpability. 
Definitions: 

a. “Unlawful force:” tortious use of force

b. “Deadly force:” force known  to create substantial risk of causing death or serious bodily injury” 

People v. La Voie: Man driving home from work is almost driven off the road by a gang of rowdy drunk guys. 

· Held: He shoots one in self-defense because he reasonably believes that his life is in danger, and he doesn’t feel like he has any place to run to.

· Different from PROVOCATION, where he would have been guilty of manslaughter, because he honestly believes his life to be in danger. 

· Is there a duty to retreat in this case? Probably not: there are 4 of them against one of him, out alone on the highway. Since they tried to run him off, there’s no guarantee that he could safely get away.

People v. Goetz: Man shoots 4 youths on a train who try to ask him for money. He pleads self-defense.

· Not an MPC jurisdiction: he was acquitted under the reasonable defendant standard, not the reasonable man in the defendant’s situation standard. 

· State Supreme Court reinstates the indictment in this case, though he is eventually acquitted anyway.

People v. Abbott: Abbott has lived a life alien to normal society in prison. Can he plead his mental state as an affirmative defense when charged with killing a man he mistakenly thought was attacking him? What standard do we use: if reasonable person in defendant’s situation, then how much of the situation do we take into account?

Defense of Others

§ 3.05 Use of Force for the Protection of Other Persons

· No limitations on the class of third persons whom one can defend, i.e. they don’t have to be a relative, etc. 

· Use of force to protect a third person is justifiable when: 

· Actor would be justified in using such force to protect himself against the injury he believes is threatening the person he is trying to protect  

· Under the circumstances as the actor believes them to be, the third person would be justified in using such protective force

· Actor believes that his intervention is necessary for the protection of such other person 

· However, actor is not obliged to retreat when trying to protect third person where he would have had to do that for himself, unless he knows he can guarantee third person’s absolute safety 

· But he should attempt to cause the third person to retreat if the third person would have an obligation to do so, before actor uses force for third person’s protection

· The home or place of business exception applies as in self-defense 

Defense of Property

People v. Cellabos: Man is not justified in rigging up a gun to keep out intruders, because property is not equivalent in value to human life. 

· If he had been home, and was using it to protect himself from intruders where he believed there was immediate harmed threatened upon him, that would be a different story

Necessity

§ 3.02 – Choice of Evils

· Conduct that Δ believes to be necessary to avoid a harm or evil to himself or to another is justifiable, provided that:

· The harm or evil sought to be avoided by the act is greater than that sought to be prevented by the law defining the offense

· There are no specific exceptions or defenses as defined by any other Code provision

· There is no legislative purpose stated anywhere that excludes the justification claimed

· When the actor is reckless or negligent in brining about the situation requiring a choice of harms or evils or in appraising the necessity for his conduct, the justification afforded by this Section is unavailable in a prosecution for any offense for which recklessness or negligence, as the case may be, suffices to establish culpability.

· Basically, if Δ recklessly or negligently puts himself into a situation where he has to choose between two evils, he can be prosecuted for any crime that requires a recklessness or negligence mens rea. 

· The general mistake provisions apply 

· Mistaken choice of evils will preclude a defense: if you don’t realize that what you are about to do is worse than what would happen to you if you didn’t act, you can’t claim the necessity defense

· If Δ is negligent in appraising the necessity for action, he can’t raise the necessity as a defense to a negligent prosecution; if he’s reckless, he can’t use it as a defense for reckless crimes

· There is no “imminence” requirement for “necessity” under the Code, because (according to Dubber) imminence is just one factor of evaluating whether necessity really existed in this case. 

· Necessity can justify the prevention of a future harm, provided it is likely and serious. (p. 200)

· The Queen v. Dudley & Stephens: Dudley and Stephens are convicted for killing a boy for purposes of cannibalism, because it is held that the danger to their life was not an excuse for killing the boy in this instance, though Court admits that anyone may have acted similarly in circumstances. 
· Different from self-defense because the boy presented to threat to them.
Policy: 
· The necessity defense basically second-guesses the legislature, saying “If you had seen my situation, you would have decided that my actions were justifiable. 

· Should the law include a generalized necessity defense? 

· The MPC’s necessity defense affords a general justification for conduct that would otherwise constitute an offense. 

· Property may be destroyed to prevent the spread of fire, an ambulance may pass a traffic light, an alien may violate a curfew in order to reach an air raid shelter, etc. 

· Public policy supports necessity as allowing “rationality and justice” 
State v. Warshow: Protesters of nuclear plant are charged with criminal trespass, and claim the necessity defense because they believed the danger to  the community to be imminent upon plant’s reopening.

· Held: danger not so imminent as to warrant the defense. 

· Concurrence: they are trying to second-guess the legislature, because it already said that nuclear power plants are allowed.

· Normally, the necessity defense presumes that the legislature has not yet evaluated the issue, and if they had, would rule for Δ. In this case, legislature allowed nuclear plants, and therefore the defense should not apply. 

Duress
§ 2.09 Duress

· Provides affirmative defense if person was coerced into unlawful conduct through the use of threat to use unlawful force against him or another person, and a person of reasonable firmness in his situation would be unable to resist such force. (Use reasonable person standard)

· Duress is limited to person vs. person duress

· If D is reckless in getting himself into a situation where duress is a probable result, there’s no duress defense at all

· If D is negligent in getting himself into the situation, he cannot use the defense for a negligent crime, but can use it for a crime of a higher mens rea

· Duress on woman in presence of husband is abolished

· Duress and necessity can overlap, but have to be treated separately

· The harm to be avoided doesn’t have to be greater than the harm forced into

· MPC doesn’t address limitations of murder, etc.

· Duress has to be imminent: gun to the head scenario

· If person can get out of the situation by other means, such as calling police or running away, they can’t invoke duress.

· Slippery slope problem otherwise occurs

· There must be a well-grounded fear that the threat will be carried out

· And there cannot be a reasonable opportunity to escape the threatened harm
Policy: 

· Exists separately from self-defense and necessity because the act is done by the person intentionally, but not because they want to
· Not a voluntary choice, but effected by coercion 

· Unlike Self-Defense: though the person is responding to the use of unlawful force against him, he does not use force against the aggressor

· Like Necessity: person has to balance the 2 evils – he will be better off if he goes along, otherwise will suffer a great harm

· Why do we need this defense at all?

· To protect people who commit crimes when they have no other choice in the immediate situation 

· Cannot leave this up to the prosecution to decide who should be charged with crimes or not

State v. Crawford: Man goes on a robbery/burglary spree, where he forces other people into it as well, claiming that someone else made him do it under threat of danger to his child and himself.

· Defense denied because:

a. Δ recklessly placed himself in the situation

b. Δ had plenty of opportunity to get away and alert the cops

c. Danger to Δ was not immediate

d. Δ is responsible for his actions

· However, Monhollon had a valid duress defense because there was literally a gun to his head when Crawford made him take the TV.

Contento-Pachon: Man from Columbia claims that if he didn’t smuggle cocaine into the US, his family would be killed.

· Case is allowed to go to jury, but normally threat has to be immediate, in the very instance.

· Evidentiary Issue: it’s easier to prove duress when it is immediate 

Insanity 
Policy:

Issues:

1. Does someone have an understanding of what they are doing?

2. Are they aware that the act is a moral wrong according to the reasonable society?

3. Are they aware the act is illegal?

4. What power does the person have to control what he is doing?

Rationales:

· Deterrence: consider whether the person can be deterred (Someone who lacks the capability to conform their conduct may not be deterrable).

· Incapacitation: both the prison and the mental institution would incapacitate. 

· Rehabilitation: NGI verdict would lead to treatment and best shot at rehabilitation

· Retributive: the less the person is aware of reality and in control of their faculties, the less culpable they are for what they do. But they may remain culpable nonetheless.

· The mentally ill are more likely than most to commit crimes, but it may seem that the illness is responsible for the crime, not the defendant. 

· At some point, it seems unwise to treat a mentally ill Δ same as a mentally healthy person, so the law developed NGI – not guilty by reason of insanity

· However, this verdict does not set Δ free, but instead sends him to a mental institution for an unspecified period of time

· Often, he can spend longer there than he would in jail on a murder conviction 

Insanity Hypos

1. Crazy man escapes from institution, and kills a man with an ice pick, thinking he was playing baseball – NGI

2. Kills man because he thinks he’s a representative of Satan – probably NGI

3. Hears voices telling him to kill person – slight possibility NGI

4. Can’t resist the urge to kill – probably not NGI

M’Naghten Test

-D is not responsible if at the time of the act, he:

· was laboring under a defect of reason, a disease of the mind, so that either:

· he did not know the nature and quality of the act he was doing OR

· if he did know the nature and quality of the act, he did not know that the act was wrong. 

“Irresistible Impulse” Test (19th Century)

-D is not responsible, even if he knows that what he did was wrong, if he has a “disease of the mind” that was the sole (or primary) cause of the act, and that denied him the power to choose not to commit the act. 

· poorly named: not necessarily about “irresistible impulses”

Durham Rule

-DC Circuit, Judge Bazelon: sometimes called the “product” test

· An “accused” is not criminally responsible if his unlawful act was the product of a mental disease or mental defect

· Juries to be guided by wider horizons of knowledge concerning mental life

· No practical guidelines

· Rarely adopted and overruled by the Circuit 

Federal Test

18 U.S.C. § 17

· Defendant can get NGI verdict if “as the result of a severe mental disease or defect” he was “unable to appreciate the nature and quality of wrongfulness” of his acts

· In other words, John Hinckley should have been found guilty for shooting President Reagan (he got NGI under an MPC test)

Model Penal Code

§ 4.01

· Question is whether at the time of the act, “due to mental disease or defect,” the defendant “lacks substantial capacity either to appreciate the criminality of his conduct or to conform his conduct to the requirements of the law.”

· This is a more favorable test than M’Naughten

Policy: 

· These days, most states have gone back to the M’Naughten rule, not the MPC rule, because they thought that it was too easy to be found not guilty under the “conform one’s conduct” prong

People v. Serravo: Man stabs his wife because he says God told him to do so. He definitely has a mental condition. 

· He knew that it was legally wrong to do so, as he gave the police another story

· However, he felt that it was morally justified as he was ordered by God to do so.

· Issue: under law, what does the Δ have to believe – legal or moral wrong? How we measure morality?

· Held: court holds that man must believe that what he is doing is morally wrong in order to have the requisite mens rea

· What is a moral wrong: something that a reasonably jury would consider morally wrong? If so, and Δ knows that that’s what a jury would think, is he committing a moral wrong?

VI.  INCHOATE CRIMES

Inchoate Crimes:

A. Tries to and fails to commit murder (attempt)

B. Urges someone to do it (solicitation)

C. Helps someone else do it (complicity)

D. Enters into an agreement with another to do it (conspiracy) 

· these are not separate crimes, but rather separate ways of being held liable for crimes 

· the issues raised by inchoate crimes are the same as what we studied before

· Actus Reus required. What did D have to do?

· Mens Rea: What did D actually have to be thinking?

Policy Issues

-How broadly or narrowly to define the actus reus and mens rea

-We don’t want the law to intervene too soon – it should criminalize really dangerous and culpable activity, but not everything surrounding it.

-We don’t want the law to intervene too late – don’t want to give bad guys a way of evading criminal liability just because they haven’t been caught precisely in the act

Attempt

The basic approach is pretty focused on the subjective mens rea

· no impossibility defense

· early trigger to liability (Unlike Rizzo)

· No negligence or reckless attempt – purpose is required for conduct
§ 5.01

First requirement: D must have “the culpability otherwise required for the commission of the crime”

· mens rea requirement – the minimal requirement of the attempt crime

D must either

a. “Purposely engage in conduct that would constitute the crime if the attendant circumstances were as he believes them to be”

b. “When causing a particular result is an element of the crime, do anything with the purpose of causing or with the belief that it will cause such a result without further conduct on his part” (Δ must have purpose or belief with respect to causing death to be guilty of attempted murder, again no impossibility) 

a. The guy who shoots the gun and misses: the result intended did not happen but he is still guilty of attempt

c. “Purposely does or omits to do anything which, under the circumstances as he believes them to be, is an act of omission constitutes a substantial step in a course of conduct planned to culminate in his commission of the crime.” 

Substantial Step 5.01(2)

-MPC requires substantial step in course of conduct planned to culminate the offense, strongly corroborative of the actor’s criminal purpose 

· you ALWAYS need to ask IF the ACT is strongly CORROBORATIVE because a conduct that’s typical is not criminal

· Like the guy in the first question of last year’s exam: walking up to the car does not meet this requirement

· Examples accepted by the MPC:

· Lying in wait, searching for or following the contemplated victim of the crime (Unlike Rizzo)

· Enticing or seeking to entice the contemplated victim of the crime to go to the place contemplated for its commission

· Reconnoitering the place contemplated for the commission of the crime

· Unlawful entry of a structure, vehicle or enclosure in which it is contemplated that the crime will be committed

· Possession of material to be employed in the commission of the crime, that are specially designed for such unlawful use or which can serve no lawful purpose of the actor under the circumstances 

· Possession, collection or fabrication of materials to be employed in the commission of the crime, at or near the place contemplated for its commission, where such possession, collection or fabrication serves no lawful purpose of the actor under the circumstances 

· Soliciting an innocent agent to engage in conduct constituting an element of the crime 

	Actus Reus
	Substantial Step that strongly corroborates criminal purpose 

	Mens rea w/r/t conduct elements
	Purpose (5.01(1)(a), (c))

	Mens rea w/r/t result elements
	Purpose (5.01(1)(b))

	Mens rea w/r/t attendant circumstances elements
	Whatever the substantive offence requires (by default of 5.01(1) 1st phrase)


Renunciation 5.01 (4) – (a new invention)

· D can renounce his criminal purpose after he has taken the substantive step

· He must abandon his effort under circumstances manifesting a “complete and voluntary renunciation of his criminal purpose”

· Cannot postpone the crime, or switch victims, etc.

· It has to be voluntary: can’t be motivated by tactical reasons  - has to be for good moral reasons, not because of utilitarian calculations

5.05(1) and (2)

5.05(1): ordinarily, Δ is liable for whatever the substantive offense is

· except that attempt to commit a 1st degree felony becomes a 2nd degree felony of attempt

treated just as seriously as the underlying offense, except in the REALLY serious offenses

Two safety valves for Attempt

· Abandonment (5.01(4))

· Δ abandons effort, complete and voluntary renunciation of criminal purpose

· Mitigation: Inherent Unlikelihood (5.05(2))

· If attempt is inherently unlikely, not enough public danger to warrant, either lower sentence or dismiss the prosecution 

NOTE: No reckless or negligent attempts are possible 
· MPC created a crime of reckless endangering to fill the void left by removing the above condition, but drafters felt that to allow attempted manslaughter and the like would unduly extend the scope of attempt. 

Rationale for Attempt Liability (Dubber):

· By attempting to commit a crime, Δ reveals himself to be a person in need of peno-correctional treatment

· The primary purpose of punishing attempts is to neutralize dangerous individuals, even ones who are not successful, because we don’t want them to succeed next time they try.

· People who attempt but don’t succeed exhibit that they have the purpose to commit the crime in question: the most dangerous mens rea there is. 

People v. Lyerla: Man shoots out of his truck into a truck with girls who were not letting him pass. He kills one and is convicted for manslaughter, but is he guilty for attempted murder of the other two? Can one attempt a reckless crime?

· Held: no, there’s no such thing as a reckless attempt – attempt is an intentional crime.

· He could be guilty of reckless endangerment

· Legislature can criminalize reckless attempt if it feels it should be criminalized

· Dissent: if you engage in risky behavior that could cause a death, you should be held responsible 

· People v. Rizzo: Actus reus as proof of mens rea and the Substantial Step test

· Δs are driving around looking for the man they want to rob, but are apprehended before they find him

· Court holds that they are not guilty of attempt because they had not commenced the crime: were just preparing and that’s too remote from the actual crime

Impossibility Defense

· Does not exist in the MPC

Common Law

· Question: should Δ be held liable when he subjectively attempts to do something that is a crime, but an attendant circumstance is different than he believes, such that in reality there was little (or no) chance that Δ would succeed in committing the crime he had attempted to commit? 

· A few cases where courts have recognized it:

· Δ attempts to shoot a deer, but instead is aiming at and hits a stuffed decoy deer

· Δ attempts to receive stolen property, but the property he receives turns out not to be stolen

· Δ tries to “pick” an empty pocket

· Some courts have drawn the distinction between “legal” and “factual” impossibility, and have held that:

· Factual impossibility is NOT a defense 

2. Pure legal impossibility = Mistake of governing law

· Example: D is under the belief that he is breaking the law, but it turns out he is wrong

· The action is NOT A CRIME, therefore it is a complete defense

· Trying to do something that is not a crime, even if you think it is, is not illegal.

3. Hybrid legal impossibility = Mistake of non-governing law

· Is a defense: 

4. Factual impossibility = mistake of fact
· Is not a defense: the mens rea is the same as for the real crime 

Affirmative Defense: Δ has the burden of proof 

-MPC: Δ has the burden of raising the issue, and once it’s in play the government has to prove it

· Δ needs to prove that an issue is in play: there’s a reason to think that I have a duress defense

· Court gets to determine that Δ brought enough evidence into play

· Elements of fact get left to the jury

· Court can resolve issues of law

· Where the facts are really clear, the court can screen 

· Jury gets only narrow questions

People v. Thousand: Thousand sends dirty pictures to what he believes is a young girl, but is instead a police officer. He is charged with attempting to distribute porn to a minor.

· He is not allowed the impossibility defense, as he had the requisite mens rea for the crime 

Theory/Policy: 

· If there’s no way that the crime will actually have the affect it would normally have, i.e. no social harm will result, are we punishing propensities?

· However, you don’t want to encourage people who attempt bad acts to try them again if they no there’s no harm in trying

· No guarantee that the crime will have intended affect?

· You also don’t want to subject the real intended victims to the conduct if you can prevent it through other means, such as police intervention

· Utilitarian argument: you incapacitate these dangerous minds and prevent them from really harming the intended victims

VI. GROUP CRIMES

Trio of Group crimes (they frequently overlap)

A. Solicitation

B. Accomplice Liability

C. Conspiracy 

Key Questions to Ask:

1. What is the mens rea?

2. What is the actus reus?

3. Is each mode of liability necessary?

4. Does the mode of liability go too far?

MPC (Solicitation and Conspiracy are grouped together under Attempt)

	
	ACTUS REUS
	MENS REA

	Solicitation § 5.02 (1)
	Commands, Encourages, or Requests Another to do a crime
	Purpose to promote or facilitate commission of the crime

	Accomplice Liability §2.06
	Solicits another, aides or agrees or attempts to aid another
	Purpose to promote or facilitate commission of the crime 

	Conspiracy § 5.03
	Agreeing with another, plus (in some cases) an overt act
	Purpose to promote or facilitate commission of the crime


§ 5.02 Solicitation

(2) Uncommunicated Solicitation: The fact that communication doesn’t actually reach the person it is intended for doesn’t matter, as long as Δ’s conduct was designed to effect such communication. 

(3) Renunciation: Affirmative defense if Δ, after soliciting A to commit the crime:

a. persuades him not to do so or 

b. otherwise prevents commission of the crime

c. under circumstances manifesting complete and voluntary renunciation of his criminal purpose 

Falls under § 5.05: Inherent Unlikelihood applies just as it does with Attempt

· if it is inherently unlikely that the solicitation will result in the crime, lack of “public danger” warrants less serious grading of offense 

Policy/Doctrine: 


1. Attempt: Do we need solicitation liability? Isn’t it covered under Attempt’s §5.01(g) “soliciting an innocent agent to engage in conduct constituting an element of the offense”?

i. Solicitation, unlike attempt, deals with getting someone else to commit the crime: getting someone else to share culpability
ii. In many jurisdictions, the attempt statutes are interpreted narrowly and therefore a specific section is necessary
iii. Solicitation crimes are not often prosecuted because they so frequently overlap with other modes of culpability 
1. It’s very hard to collect evidence: People v. Lubow is a good example: in order to get someone on solicitation, there needs to be someone cooperating with the police who has the trust of the solicitor but is not going to accept the offer.

Brandenburg v. Ohio: A KKK member is not convicted of solicitation when he states in a rally speech that “some revengeance” will have to be taken.

· TEST: Are his words just teaching or advocating, OR is he really preparing a group of people for action?

· Held: his words were mere advocacy

· This test is almost impossible to apply. 

§2.06 Complicity/Accomplice Liability 

1. Definition: when A aids and abets B in B’s criminal activity, A assumes the criminal liability of B. 

· In deference to the common law, the MPC kept Accomplice liability as a way in which accomplice “becomes” the person helped for purposes of criminal liability, which put accomplice liability in the 2-series, not the 5-series (2.06).

· accomplice liability actually makes the accomplice the “principal” which is why it ends up in the 2-series

· Under common law, when A assumes the liability of the principal B, he can be tried under different categories:

· 1st degree, 2nd degree, accessories before the fact, accessories after the fact

· Not important to our analysis

2. Basic questions

· What actus reus and mens rea required? What must the accomplice do and what must he intend to do to pick up the principal’s theory?

· Solicitation can trigger accomplice liability 

· If A solicits B and B commits the offense

· Conspiracy can trigger accomplice liability

· If A agrees to aid B in B’s offense

· But: A failed effort at complicity is an ATTEMPT

· A tries to help B commit offense, but B does not do it: A is guilty of attempt under §5.01(3)

· What if the accomplice and principal have different goals or plans? What if the principal fails to do what he tried to do?

· How does accomplice liability relate to solicitation, attempt and conspiracy? Do we need it, or can we do what accomplice liability does through these other theories?

3. Actus Reus: 

· §2.06(3): solicitng another, aiding another, attempting to aid another, or agreeing to aid another in the planning or commission of the offense

· Notably broad language: not likely to be a source of much difficult analysis

4. Mens Rea:

	CONDUCT ELEMENTS 
	Purpose of promoting or facilitating the commission of the crime 2.06(3)(a)

	RESULT ELEMENTS
	Whatever the substantive offense requires 2.06(4)

	ATTENDANT CIRCUMSTANCE ELEMENTS
	Left unresolved by the MPC drafters: see if it fits under Conduct or Result 


· Renunciation Provision for Accomplice Liability §2.06(6)(c )

· Δ has to terminate the complicity prior to offense, and can either deprive principal of manner of committing offense, warn law enforcement, or try to stop the criminal act

· The reason he is not required to stop the act is because the accomplice’s role is probably broader, and there may be less connection/power on his part

· Lower threshold for liability – he only has to try and stop the crime

5. MPC Complicity in Action   (A is the defendant)

A. A helps B beat up C, but B wants to kill C and A only wants to hurt him. B intentionally kills C.

Answer: A is guilty of manslaughter.

a. Conduct: A has purpose to beat up C.

b. Result: Result crimes focus on Δ’s mens rea with respect to the actual result, not to the conduct preceding it. Thus, to be guilty of murder, A must have purpose to kill C. A does not intend to kill C, but he acts recklessly with respect to the danger to C’s life. Even though A had purpose as to Conduct (beating up  C), he did not have purpose with respect to C’s murder. Thus, he is guilty of recklessly causing his death: manslaughter

B. A wants to kill C, but B only wants to hurt C. B is the one doing the beating, and C dies. 

Answer: A is guilty of murder. (B is guilty of manslaughter) 

a. Conduct: A is liable for the conduct of B when he is B’s accomplice. He is B’s accomplice since A and B are obviously working together in this, i.e. A has the purpose of promoting the crime and aids and abets, or solicits B (unclear in this case) to commit the crime. §2.06(3)(a)(i or ii)

b. Result: Since murder is a result crime, we look to A’s mens rea with respect to the result, regardless of his conduct. He intended to kill C, and C died. Therefore, A is guilty of murder. 

C. A wants to kill C, but B only wants to hurt C. B beats up C and C lives. 

Answer: A is guilty of attempted murder. 

a. Conduct: A is responsible for B’s actions as above.

b. Result: 

Murray v. Commonwealth: guys in parking lot trying to break into cars.  Grace takes the guy’s wallet.  Murray standing on the other side of Coates while Grace is taking the wallet from him (instilling fear in Coates).
Pace v. State: man doesn’t stop or do anything while a guy in his backseat robs a hitchhiker. 

· Held: not guilty, because he didn’t have a duty to act

· He would have to share the mens rea that Rootes (the robber) had, which would be purpose, and there is no way to show that he did have purpose

· There’s no evidence that Pace meant to help Rootes in this undertaking

State v. Etzweiller: Δ gives Bailey keys to his car, knowing that Bailey is drunk, and Bailey drives off, killing 2 people while he is driving drunk.

· Δ has to share the mens rea of the person whom he is aiding – Bailey – to be liable for crimes that Bailey commits with Δ’s help

· Δ is guilty of drunk driving, where the mens rea is recklessness, and he recklessly allows someone he knows to be drunk to drive

· However, he is charged with negligent homicide: is he negligent towards the homicide committed by Bailey?

· Etzweiler can be guilty of negligent homicide via accomplice liability if he has purpose towards Bailey’s conduct (reckless drunk driving), but is negligent towards the result of Bailey causing the death, much like A can be guilty of manslaughter for wanting to help B hurt C if C dies after being beaten up by B.

· With respect to result crimes such as murder, the accomplice person only needs to have the mens rea required for the crime: thus, where the death is negligent, Etzweiler’s negligence in allowing Bailey to drive his car is sufficient to convict him for negligent manslaughter. §2.06(4)

§ 5.03 Conspiracy 

· 5.03(1) – Person must have purpose of promoting or facilitating the crime when he:

a. Agrees to participate or to aid in the planning or commission of a crime

b. Must reach an agreement with another person or persons with regard to activity

· 5.03(2) – Scope of Conspiratorial Relationship: If A knows that B, with whom he is conspiring has conspired with C, A is guilty of conspiring with C.

· 5.03(3) – If a person conspires to commit a number of crimes, but they are all part of the same conspiratorial agreement, he is only guilty of one conspiracy. 

· 5.03(5) – Overt Act (Actus Reus): Unless the charge is a first or second-degree felony, an overt act is required in order to convict a person of conspiracy charges. The act may be done by Δ or his conspirator. 

· 5.03(6) – Renunciation of Criminal Purpose: It is a complete defense if the actor, after conspiring to commit a crime, thwarted the success of the conspiracy under circumstances manifesting a complete and voluntary renunciation of his criminal purpose. 

· 5.03(7) – Duration of the Conspiracy: 

a. A conspiracy ends when either the crime planned is committed, or when Δ and his conspirators abandon the agreement.

b. Abandonment is assumed if no one does any overt act in pursuance of the conspiracy during the applicable period of limitations.

c. The conspiracy terminates with respect to an individual only when he informs his co-conspirators that he has abandoned it, OR when he informs law enforcement about the conspiracy and his participation in it. 

· The drafters approach is Unilateral (Δ gets evaluated on his own merits) and Subjective (what matters is what Δ thinks, not necessarily what the facts are).

· The MPC rejects the Pinkerton Doctrine: holds Δ liable for any actions done by any of his co-conspirators in furtherance of the conspiracy, whether he knows about these actions or not. (Kind of like a felony murder rule – all for one and one for all.)

Actus Reus: An agreement with another person to commit a crime, or to attempt, to aid, or to solicit someone else to do a crime. 

· Example: if A and B agree to solicit C to commit murder, A and B are guilty of conspiracy to commit murder, not conspiracy to solicit murder.

· Overt act by at least one co-conspirator required unless the crime is a felony of the 1st or 2nd degree. (Murder is 1st degree felony, manslaughter is 2nd.)

State v. Verive: Woodall filed a false affidavit regarding a civil trial.  Galvin filed an affidavit exposing Woodall’s perjury.  Woodall and D agreed that D would go to Galvin’s house and beat him up to dissuade him from becoming a witness against Woodall.  D was going to receive $900 and a motorcycle.  They went to Galvin’s house, beat him up.  Woodall eventually agreed to testify against D.  D was charged with conspiracy to dissuade a witness and attempt to dissuade a witness.

· There is an AZ statute that says that you can not be convicted of two crimes on the same set of facts.  Verive is saying that if he gets both, it is double jeopardy, because he is being tried for the same crime twice.
· Blockburger Test – look at the elements of each crime.  If one of the offenses is completely included in the other offense, then you can not be convicted of both. (Don’t need to know this except that it tells us the difference between an attempt and a conspiracy).

Mens Rea of Conspiracy

	Conduct Elements
	Purpose of promoting or facilitating the commission of the offense §5.03(1)

	Result Elements
	Purpose of promoting or facilitating the commission of the offence § 5.03(1)

	Attendant Circumstance Elements 
	Unresolved


U.S. v. Lauria: Lauria runs an answering service where prostitutes pick up calls. He has knowledge that some of his customers are call-girls, and even keeps separate records for them. However, he does not have the requisite mens rea of purpose with respect to promoting prostitution, and is thus not guilty of being a conspirator in the prostitution. 

· Intent can be inferred if the following can be established:

· Δ has an interest or a stake in the prostitution 

· There can be no legitimate use of the goods he provides

· Volume of business from prostitution is grossly disproportionate to honest customers

· Sales amount to a very high percentage of Δ’s business

Renunciation §5.03(6)

· Δ must thwart the success of the crime: he must prevent the objects of the conspiracy from coming to fruition 

· The Renunciation must be complete and voluntary

Policy

-Reasons for conspiracy law being as broad as it is: 

· In order to catch a conspiracy, you need to get someone to testify who is a member.

· If any member can be held accountable for actions of other members, then he has incentive to provide information and exempt himself from liability – he will “flip” and allow the police to get the other guys.

· This is why mens rea is more important than actus reus in this case: in a conspiracy only one person needs to act, but others are culpable because they agree to participate and support the act.

· However, what mens rea should be adequate? Should knowledge be enough?

· No, then there would be no end to the chain of liability: need to draw the line somewhere. Everyone who accidentally finds out about something should not be under an obligation to try and prevent it. 

-Reasons for conspiracy law being as strict as it is:

· People are guilty of conspiracy as soon as they agree to a mutual pact to commit a crime because:

· As a group, they are more powerful as criminals

· They thus have a higher chance of success

· It’s harder to back out (group mentality) – also gives people more confidence in the their actions

· Harder to detect/prosecute

· Extra dangers when more people are involved

· If a person contributes to any part of the crime, he can’t argue that he was not guilty if he is not the one to “pull the trigger” per se. 

Is the Pinkerton Doctrine good or bad?

U.S. v. Diaz: Diaz participates in a cocaine dealing conspiracy, where one of his co-conspirators brings a gun into the transaction. Diaz is held liable under 18 U.S.C. § 924(c) for possessing a gun in relation to a drug crime, despite the fact that he never actually held the gun. Is that fair?

· MPC rejects the Pinkerton Doctrine, but is it good policy?

	For 
	Against 

	You may have incentive to make sure that other people in the consp. don’t escalate the violence 
	Not needed for deterrence: people may sign on to the conspiracy  anyway

	Powerful hammer against powerful crime
	Accomplice liability covers the people that we want to punish in these situations

	If another member of the conspiracy has a gun to protect all members, then should the person be liable, because he doesn’t have the gun since his friend does?
	Retributive – no culpability: hold someone liable for their own conduct, not for the acts of other people

	Plea agreement question: Pinkerton gives the gov’t means of getting small time defendants to race to the court house: minor players are guilty of any of the acts that the big-time conspirators engaged in
	


Approaches to Conspiracy: 

· Traditional/Bilateral: 2 must reach a meeting of the mind – both must intend to participate in the conspiracy

· Like the Impossibility Defense: if only one intends to commit the crime but the other one does not because the facts are not what person 1 believes, then there’s no conspiracy. 

· Modern/Unilateral: Individual responsibility is possible – individual assessment of danger.

· As long as you think you are engaging in a conspiracy, it doesn’t matter if the other person is an undercover cop or something like that

· More focused on the individual than the group, unlike Pinkerton

· MPC adopt this approach: the point of punishing conspirators is to identify and eliminate dangerous people (Dubber).  

· MPC bases its evaluation of the person’s liability on his connection with the substantive crime, not on the crime’s connection with the conspiracy

Oregon Indictment for People wanting to help Al Qaeda: Under a statute which criminalizes rendering any sort of aid to Al Qaeda, men are indicted for attempting to go to Afghanistan to fight for Al Qaeda. 

· The indictment says that their crime is attempting to be an accomplice. 

· This is allowed under the MPC CONSPIRACY statute: if you agree to be an accomplice to someone in criminal activity, you enter a conspiracy. § 5.03(2) Scope of Conspiratorial Relationship. 

· Problem is providing supporting proof

Misc. regarding Conspiracy  

1. While the MPC merged conspiracy to commit an offense with the offense committed (conspiracy to commit murder becomes just murder), separate punishment still applies for conspiracy to commit other crimes not committed (if only murder was committed, Δ still liable for conspiracy to commit theft if that was in the plan.)

COMPARING THE INCHOATES

ACTUS REUS

	Attempt 5.01
	Substantial Step, strongly corroborative of the intent

	Solicitation 5.02
	Commands, encourages, requests specific conduct

	Complicity 2.06
	Solicits, aids, agrees, attempts to aid (incorporates almost all others)

	Conspiracy 5.03 
	Agreement, plus overt act for lesser crimes


MENS REA

	
	Attempt
	Solicitation
	Complicity
	Conspiracy

	Conduct Elements
	Purpose
	Purpose
	Purpose 
	Purpose

	Attendant Circumstance Elements
	Whatever the statute requires
	Purpose (awareness, hope or belief)
	Left unclear
	Left unclear

	Result Elements 
	Purpose or belief
	Purpose
	Whatever the statute requires
	Purpose 


RENUNCIATION 

	Attempt
	Abandons or otherwise prevents the illegal act; complete and voluntary renunciation  

	Solicitation
	Persuades person solicited not to do or otherwise prevents commission; complete and voluntary renunciation (MUST STOP THE CRIME)

	Complicity
	Terminates, gives timely warning to police or otherwise makes proper efforts to stop the crime (MUST TRY TO BLOCK THE CRIME)

	Conspiracy 
	Thwart the success of crime; complete and voluntary renunciation (MUST STOP THE CRIME)


Policy

What should the rule be? 

· Competing views of society and the role of criminal law in it.

· Role of personal responsibility.

· Theories of Punishment

· Utilitarian

· Retributivist

· Both

· Strict Rules or Mushy Standards – for the judge or for the jury??

· Clarity in the case of rules, but it may not describe the circumstances you actually want.

· Proportionality.

· How much do you trust prosecutorial discretion?

· How much should law enforcement realities play into criminal law.

· Race – what if it turns out that the rules are actually administered in an unfair way?  Do we abolish or not?  

· Conspiracy Law – great incentive for a minor player in a conspiracy to flip and tells the government for a lesser sentence and no sentence.  (Creates unfair results).

· Tension between rules that reflect human nature (provocation) and those that have an agenda and change human conduct.
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Fred, Jed, and Ed sell cocaine on the corner of 20th and H 

St., NW.   They need a lookout 

to watch

for cops, and their 

friend Ted agrees to help out.  Ted, who knows that Fred, 

Jed, and Ed are drug dealers, agrees to signal if he sees a 

cop coming; in exchange, Ted will receive $15 an hour.  

After an hour or so, however, Ted decides to give up.  

“This is a ridiculous job,”  Ted says to himself.  “I’m going 

back to my old job at McDonald’s.”

4

Is Ted guilty of conspiracy to distribute cocaine? 


Answer

Yes, Ted is guilty of conspiracy to distribute cocaine.

1. He agreed to aid the others in the planning and commission of a crime and had purpose to promote the criminal activity they were committing.  §5.03(1)(b)

2. There is no renunciation, because in order to get out of conspiracy liability he would have had to stop the crime that the others were committing. §5.03(6)

3. He would have also needed to inform the others that he was quitting, or informed law enforcement about the conspiracy and his involvement.  

4. He also does not renounce his criminal purpose: he just gets bored and leaves, motivated by non-moral concerns. 
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Laurel, Hardy, Abbott and Costello are four brothers who 

live next door to a very wealthy man named Gill Bates.  

Late one afternoon, Laurel, Hardy, and Abbott 

verbally 

agree

to sneak into 

Bates’s

house and steal his big screen 

TV.   

While Abbott is serious about the plan, Laurel and 

Hardy are just joking.  These plans are overheard by 

Costello, who is

dismayed by his brothers’ plans and 

quickly calls the police.  The police arrive 15 minutes later 

and arrest Laurel, Hardy, and Abbott.

4

What crimes have each of the brothers committed, if any? 


Answer

None of them are guilty 

1. Costello is obviously not guilty of anything.

2. Laurel and Hardy were joking, so they lacked the necessary mens rea.

3. Abbott has the requisite mens rea to enter into a conspiracy, but since he is only intending to commit a third-degree felony, there must be an overt act for conviction. Since there was no overt act, he is not guilty of anything.
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A and B are members of the Pedestrian Liberation Front, a 

group that blows up cars to encourage people to walk rather than

drive.   A and B are funded by anonymous donations to a Swiss 

bank account: any supporter around the world can deposit funds 

into the account.   C, a supporter of the PLF, encourages fellow

supporter D to give $10,000 to the fund.   D agrees.   A and B 

use the money to place bombs in several cars and detonate them 

during rush hour.  A and B realize that the bombs will kill 

several people, although their goal is to blow up the cars, not 

kill people.  Four people are killed by the bombs

.

4

You are a prosecutor and want to “throw the book” at A, B, C, 

and D.    What crimes have they each committed?


Answer

A and B will be guilty of:

1. Murder, because they had substantial knowledge that blowing up cars will kill people

2. Conspiracy to destroy cars/property, because there was an obvious agreement on their part as members of the PLF 

C will be guilty of:

1. Solicitation, for encouraging D to fund terrorist activity.

2. Complicity to destroy property, because he has the purpose to further A and B’s activity which he knew to consist of blowing up cars. 

3. He will also be guilty of manslaughter via accomplice liability: in funding the blowing up of cars, he desrgarded the substantial risk that people may be killed. Since under accomplice liability for a result crime, Δ needs to have the mens rea necessary for the crime, C’s recklessness satisfies the mens rea for reckless murder, or manslaughter. However, he will not be guilty of murder, since he did not have the purpose or knowledge with respect to the deaths of the people.

D will be guilty of all of the same as C, minus the solicitation.  

- It is also possible that D and C could be guilty of conspiracy, if there were a meeting of the minds, which is not specified by the facts. It would be a conspiracy to help A and B.
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MPC Hypo #2

		Laurel, Hardy, Abbott and Costello are four brothers who live next door to a very wealthy man named Gill Bates.  Late one afternoon, Laurel, Hardy, and Abbott verbally agree to sneak into Bates’s house and steal his big screen TV.   While Abbott is serious about the plan, Laurel and Hardy are just joking.  These plans are overheard by Costello, who is dismayed by his brothers’ plans and quickly calls the police.  The police arrive 15 minutes later and arrest Laurel, Hardy, and Abbott.

		What crimes have each of the brothers committed, if any?   
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MPC Hypo #3

		A and B are members of the Pedestrian Liberation Front, a group that blows up cars to encourage people to walk rather than drive.   A and B are funded by anonymous donations to a Swiss bank account: any supporter around the world can deposit funds into the account.   C, a supporter of the PLF, encourages fellow supporter D to give $10,000 to the fund.   D agrees.   A and B use the money to place bombs in several cars and detonate them during rush hour.  A and B realize that the bombs will kill several people, although their goal is to blow up the cars, not kill people.  Four people are killed by the bombs.

		You are a prosecutor and want to “throw the book” at A, B, C, and D.    What crimes have they each committed? 
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MPC Hypo #1

		Fred, Jed, and Ed sell cocaine on the corner of 20th and H St., NW.   They need a lookout to watch for cops, and their friend Ted agrees to help out.  Ted, who knows that Fred, Jed, and Ed are drug dealers, agrees to signal if he sees a cop coming; in exchange, Ted will receive $15 an hour.  After an hour or so, however, Ted decides to give up.  “This is a ridiculous job,”  Ted says to himself.  “I’m going back to my old job at McDonald’s.” 

		Is Ted guilty of conspiracy to distribute cocaine? 


















