CRIMINAL LAW OUTLINE – Fall 2000 (Prof. Lee)

I.  GENERAL PRINCIPLES


A.  Theories of Punishment 



1. Utilitarianism (forward perspective)




a.  purpose of law is to maximize net happiness of society




b.  purpose of punishment;





1. general deterrence (deter rest of society from committing crime)





2. specific deterrence (criminal will learn lesson & not repeat crime)





3.  rehabilitation

2. Retributivism (backwards perspective)


a.  person who commits crime deserves to be punished


b.  types of Retributivism;



1.  assaultive retribution (lex tolionis – eye for an eye/revenge)



2.  protective retribution (D has right to be punished)




a. securing a moral balance in society




b. punishment allows criminal to pay debt to society



3.  victim vindication (righting a wrong)


B.  Principle of Legality


1.  You can’t make laws retroactive



2.  You can’t prosecute someone for something they did, if at the time that act was lawful.


C.  Rule of Lenity
1.  When a criminal statute is subject to conflicting reasonable interpretation, the statute should be interpreted strictly again the government and not the D.

2.  Model Penal Code does not recognize this principle.


D.  Proportionality



1.  Is there a proportional guarantee in the 8th Amend? – crts are uncertain



2.  Punishment should fit the crime

a. Coker case:  Crt ruled that rape is not a crime that a D should be sentenced to death for.

b.  Rummel case:  D was sentenced to life in prison under habitual offender law.  SC upheld sentencing since TX allowed parole & D would be up for parole in 12 yrs.

c.  Solem case:  D sentenced to life under habitual offender law.  SC said this was not proportional to crimes since SD did not allow for parole, as did TX.

II.  ELEMENTS OF A CRIME


A. Mens Rea – guilty mind



1.  Culpability meaning: general immorality of motive, vicious will, or evil-meaning mind



2.  Elemental meaning: particular mental state provided for in the definition of offense

a.  Mental states/mens rea terms;





1.  Intentionally 






- desired result; virtually certainty result will occur

a.  Transferred Intent – if intent is element of crime, and D intends to do harm to X but instead harms Y, then intent would transfer to that act.





2.  Knowingly





- awareness of fact; correct belief; deliberate ignorance





3.  Recklessly





- awareness of substantial and unjustifiable risk






- subjective





4.  Negligently (different that civil negligence)

- not aware of substantial & unjustifiable risk, yet person should have been






- objective





5.  Maliciously





- a wicked state of mind; other crts define as intent or reckless






- subjective





6.  Willfully





- expressed intent; other crts define as intent or reckless






- subjective



3.  General Intent Crimes v. Specific Intent Crimes



a.  General int. – only mens rea required is a blameworthy (culpable) state of mind;

1.  Battery defined as “intentional application of force upon another” is a general intent crime.

2.  Assault, although defined as intent to commit battery (apprehension of battery), is a general intent crime.

b.  Specific int. – offense is one in which definition of crime; 1) includes intent to do future act or consequence, or 2) provides that D must be aware of statutory attendant circumstances, i.e.

1.  Burglary defined as “breaking and entering w/ intent to commit felony” is a specific-intent crime.



4.  Mens Rea in Statute
a.  Generally, crts will presume a mens rea requirement in law even if it is not apparent in statute itself, but

b.  In reviewing if statute has mens rea or not, Crt will ask;

(i)  If statute has roots in common law, then crt will review if common law had mens rea.

(ii)  What is the severity of the penalty imposed for committing crime.

(iii) If great stigma is attached to conviction of the crime in question.

(iv) Is the crime a public-welfare offense?

(v)  Whether legislative policy behind the statute is under-minded by adding a mens rea requirement.

(vi)  Is the conduct the statute restricts/imposes reasonable?

(vii) Is the crime malum prohibitum, which is strict liability or is it 

malum in se, which is a mens rea crime?



5.  Mistake of Fact
a.  Specific intent crimes:  A mistake of fact (reasonable or unreasonable) is a defense to a specific int. crime if it negates the specific intent required for commission of crime.

1.  Ex: Burglary – if D thinks they’re entering their own house & does not intend to commit felony inside, then this is NOT burglary.

b.  Strict liability crimes (no mens rea req.):  A mistake of fact is NOT a defense.

1.  D’s lack of info that substance is toxic when dumping it in river does not negate the crime of polluting.

2.  Garrett case:  Statutory rape in MD – D’s lack of knowledge that V was only 14 did not matter.

c.  General intent crime:  Mistake of fact is a defense if:


1.  mistake is reasonable, and


2.  mistake negates the mens rea required for commission of crime

a.  Lesser Legal Wrong Doctrine:  In addition, D’s mistake of fact will exculpate only if D’s conduct would have been lawful if facts were as D believed.

b.  Moral Wrong Doctrine:  In addition, D’s mistake of fact will exculpate only if D’s conduct would have been moral if the facts were as D believed.



6.  Mistake of Law



a.  General maxim; “ignorance of law is no excuse,”




b.  Exceptions;

1.  Lambert case: Malum prohibithum (crime, which is only a crime because of statute) crime is unusual and not obvious; no reasonable opportunity to learn of crime; offense is passive in conduct (i.e.) failing to act.

2.  Reasonable reliance of an official’s interpretation of law (i.e.) Watergate defendants claimed they had legal authority to break law.

3.  Mistake re: legal effect of situation. (i.e.) believing divorce papers are valid and remarrying only to learn the divorce was never processed.

4.  When legislature makes knowledge of the law an element of the crime (i.e.) sometimes when “willfully” is used in statute.

B.  Actus Reus – physical or external portion of crime

1.  Def:  A voluntary act (or failure to perform voluntary act that one has legal duty to perform), that causes social harm.

2.  Voluntary act

a. a willed bodily movement, specifically a muscular contraction


b. a reflex or convulsion does not give rise to criminal liability

1.  Ex: if D during epileptic seizure/night terror/unconsciousness, strikes V, this is not a voluntary act, therefore, does not rise to criminal liability.

a. BUT, if D knows of condition, and does not take necessary steps to avoid possible harm, then D can be found criminally liable.  

Decina case: Crt ruled actus reus was the act of driving alone w/o taking medicine to avoid known seizures.  

*Time Framing – D’s conduct included a voluntary act (driving car without using proper medicine)

b. Habitual act count as voluntary (i.e.) chain smoking, there is no conscious awareness perhaps, but it’s still voluntary.

c.  Acts while drunk or drugged can be voluntary if D choose to consume them.

(i).  BUT, drunk or drugged can go against specific intent crimes if D can show no (mens rea) intent to do further act.



3.  Omission to Act




a.  General rule: failure to act does not satisfy the actus reus req. of a crime




b.  Exceptions;





1. Statutory duty (tax law to pay on income earned; Good Samaritan laws)





2. Status relationship (parent to child; husband to wife)

3. Contractual relationship/obligation (Pestinikas case: D contracted w/ V that D would care for V.  When D failed to do this, they were culpable.)

4. Omission following an initial act

a.  when D creates the harm, D has duty to protect others from harm he caused.


b.  when D volunteers to assist, D cannot abandon assistance

C.  Causation – (part of the Actus Reus)


1.  D can only be culpable for social harm he actually and proximately/legally caused.

2.  Is D an Actual Cause?

a.  But-for Test (serves to eliminate candidates from responsibility)

1.  But for D’s act(s), would the social harm have occurred when it did?

2.  If answer is “no,” then D is an actual cause.

a.  actual causes can be many, therefore, proximate  cause analysis determines who should be held legally responsible for causing social harm.

b.  Special Problems (multiple actual causes)

1.  Accelerating a Result (simply apply but-for test)

a.  when one act accelerates the death caused by another’s act; apply but-for test for each D.

1.  D1 shoots V in stomach, and V would die in 1 hr.  D2, then shoots V in back (which alone would kill V in 1.5 hrs), but, because of D2’s shot, V dies in 5 min.  D1 and D2 are each actual cause – key is social harm occurring WHEN IT DID.

2.  Concurrent Sufficient Causes (but-for test doesn’t work)

a.  Simultaneously & independently D1 & D2 shoot V in the head. each act alone would have resulted in D’s death. 

1.  “Substantial Factor” Test – D1 would have been the cause of harm had D2 not acted. (use for both D1&2)

2.  Modified But-For test:  But for D1’s acts, would social harm have occurred when and as it did? (w/ 2 mortal wounds).

3.  Is D a Proximate/Legal Cause?

a.  Is there sufficient connection between D’s acts and the result, that it is fair to hold D legally responsible for the result?

b.  Direct Cause Analysis

1.  If D’s act is the direct cause (no intervening cause) of the social harm, D is the proximate cause.

c.  Intervening Cause Analysis

1.  Is there an intervening cause? 

D’s voluntary act …../…./…./…social harm ( / = intervening cause [I/C])

2.  Is it dependent (responsive) or independent (coincidental)?

a.  Dependent I/C = a force that occurs in response to D’s act.

b.  Independent I/C = a force that does not occur in response to D’s act.

3.  If the I/C is dependent:

a.  D is not relieved of criminal liability unless the dependent intervening cause was highly abnormal or bizarre (in which case, I/C dependent cause becomes a superceding cause)

4.  If the I/C is independent:

a.  D is relieved of criminal liability (and, I/C independent cause becomes superceding cause) unless the intervening cause was reasonably foreseeable
d.  Other

1.  De Minimis
a.  If D’s act is minimal contribution to causing social harm, then D’s act is not a proximate cause.

2.  Intended Consequences
a.  D’s intentional act occurred but not in the way D had initially intended;

b.  and the means of committing the act were also as D intended.

*Mother gives medicine w/ poison to nurse intending it to kill her child.  Nurse sets medicine/poison on stand.  Another child gives med/poison to child.  Mother is found to be proximate cause of child’s death.

3.  Dangerous Forces Come to Rest
a.  When D’s active force on V comes to rest in apparent safety, D is no longer proximate cause.

*D threatens V and V leaves to go to father’s house.  Once outside of father’s house, V chooses to remain outside rather than go in, where she’s welcome.  V freezes to death.  D’s act against V ended when she got to other house.  D is no longer culpable.

4.  Voluntary Human Intervention
a.  Free, deliberate, & informed act on V’s part which leads to V’s death would supercedes D’s culpability.  (i.e.) sleeping in the snow outside of father’s house & freezing to death scenario. 

5.  Omission
a.  omission by victim rarely relieves D of culpability (i.e.) V not wearing seat belt would not relieve D of culpability for death caused by D driving erratically & crashing car.

D.  Concurrence


1.  Prerequisite to criminal liability:  Concurrence of actus reus and mens rea



2.  Elements;



a.  Temporal concurrence
1.  D has to have the mens rea at the same moment that her voluntary act (or omission) caused the social harm (actus reus).  

b.  Motivational concurrence
1.  Even if mens rea and actus reus temporally occur, the relationship between the two must be more than coincidental.



(i)  The mens rea is the motivation behind the act (actus reus).

c.  There are situations where crts have ignored concurrence requirement, as a matter of public policy, common-sense, & justice. Ex;

1.   D poisons V, intending to kill V.  V becomes unconscious but is not dead.  D thinks V is dead and decides to dispose of V’s body over a cliff.  V, subsequently dies by being thrown over the cliff.  D’s act (throwing V over cliff) caused V’s death but D did not have the mens rea at that time because D believed V was already dead.  D’s conviction for murder was upheld nonetheless.

III.  HOMICIDE


A.  Manslaughter (Voluntary or Involuntary)

1.  Def:  Unlawful killing of a human being by another human being without malice aforethought – a homicide which, although not as bad as murder, nonetheless needs to be punished.

2.  Voluntary Manslaughter (a murder, w/ intent, that due to circumstances/defenses, is reduced to manslaughter)

a.  Legally Adequate Provocation (Heat of Passion), rationales;




*mens rea is negated by passion invoked




*lack of self-control when person is enraged




*sentencing for murder is too harsh

1.  Mere words are not enough for LAP, more is needed

*Berry case:  V told D that she had slept w/ another man, plus she sexually taunted him, etc.  Crt said this added up to LAP.



2.  Early Common Law (categorical approach; when LAP applied;)




a. aggravated assault/battery




b. mutual combat




c. commission of crime against a close relative




d. illegal arrest




e. observation by husband of wife committing adultery.



3.  Modern common law jurisdictions (reasonable person test)




a.  D was actually provoked into a heat of passion



b.  reasonable person in D’s shoes would have been provoked




c.  D did not have time to cool off



d.  Reasonable person in D’s shoes would not have cooled off.

4.  Misdirected retaliation rule:  In order to claim LAP defense, D has to actually retaliate against person who provoked him, and not 3rd party.

5.  Model Penal Code



a.  Extreme Mental or Emotional Disturbance Defense




1. D was suffering from EMED




2. for which, there is a reasonable explanation or excuse

3.  therefore, the actual reasonableness of D’s beliefs are not examined.  (Subjective)



*mere words can be sufficient



*no cooling off period is examined



*no misdirected retaliation rule is examined.




b.  Diminished capacity




1.  Partial Responsibility Variant;

a.  Mental illness, which does not rise to legal insanity, that causes D to kill V.

(i) this is like HOP, provocation defense, in that it lessens

murder to voluntary manslaughter (used in only a few juris.)


2.  Mens Rea Variant;

a.  D could not form mens rea for murder because of D’s mental defect, which does not rise to legal insanity, therefore it’s voluntary manslaughter. 

c.  Imperfect self-defense
1.  When D’s belief that deadly force was necessary is not reasonable, but it was his sincere belief (in some jurisdictions) or,

2.  D, non-aggressor, fails to retreat (when available) before using deadly force. (in other jurisdictions)




d.  Imperfect duress
1.  Duress is never an excuse for murder but, if other elements are present (imminent threat, no alternative, & D’s clean hands re: situation), then if D kills another, murder can be lessened down to voluntary manslaughter.



3.  Involuntary Manslaughter (accidental death) 
a.  Criminally negligent homicide -- gross deviation from standard of care that a reasonable person would exercise in the same situation.  Can be defined as;

(i)   reckless (as opposed to gross recklessness in DHM), or

(ii)  gross negligence (when D is not aware, it’s gross negligence but if D is aware then it’s DHM’s gross recklessness)

b.  Misdemeanor Manslaughter (MM) Doctrine

a.  like FMR, but with misdemeanor as underlying crime (not used in most jurisdictions).

B.  Murder (Elements of…)

1.  Def:  Unlawful killing of a human being by another human being with malice aforethought.

2.  Is D guilty of murder?

a.  Mens Rea (Malice aforethought) which, depending on jurisdiction, can be proved by either;

1.  Intent to kill (generally results in 1st degree), can be shown by;


a.  substantial certainty that death would result from D’s act


b.  use of deadly weapon


c.  premeditation & deliberation (see below)

2.  Intent to commit grievous bodily injury (GBI)






a.  not in all jurisdictions, and usually amounts to 2nd degree






b.  injuries give rise to apprehension of danger to life.

3.  Depraved Heart Murder (DHM)






a.  while intent to kill is not there, D, has awareness of

c.  high probability of death; gross recklessness, or shows

c.  depraved indifference to human life

d.  usually is 2nd degree

4.  Federal Murder Rule (FMR) – not in all jurisdictions
a.  Allows finding of malice aforethought w/o actually showing mens rea to commit murder – just mens rea to commit the underlying felony.

1. purpose of doctrine:  to deter felons from negligent or accidental killings during commission of felonies.






b. Limits on FMR doctrine;

1.  Underlying felony has to be “Inherently Dangerous Felony,” which is felony that has;

a. high probability of death, determined by;

*crt reviewing elements of felony in the abstract, or


*crt reviewing facts of case

b. a substantial risk of death

2.  Merger Doctrine – underlying felony has to be independent of the homicide.

a. (Ireland rule), FMR not applicable to felonies that are integral part of and included in fact within homicide. 

b. (Burton rule) expands on Ireland rule – underlying felony has to have independent felonies purpose.

c. rationale: prevents bootstrapping; purpose of FMR is under-minded w/o doctrine.

3.  Killing by a Non-Felon
a.  Agency Theory: FMR does not extend to killing by non-felon.


*Exception:  Shield cases.

b.  Proximate cause theory (not followed by any jurisdictions): FMR is extended to killing by non-felon.

4.  Res Gesta – Temporal & Geographic closeness needed to underlying felony & homicide.

a.  Death has to occur during the commission of underlying felony

b.  Res Gesta continues until felon reaches place of temporary safety.




b.  Actus Reus 

1.  Voluntary act or omission to act – where a duty exists – that causes the  

     
social harm (death).

c.  Causation





1.  Direct Cause analysis





2.  Proximate Cause analysis




d.  Concurrence





1.  the Mens Rea and the Actus Reus occur with;

a.  Temporal concurrence & Motivational concurrence

3.  If murder occurred, if it 1st or 2nd  degree murder?




a.  Specified means (i.e. lying in wait, poison, torture, etc.) – per statute




b.  Premeditation and Deliberation

1.  Premeditation (quantity of time) – some appreciable time; no specific minimum.

2. Deliberation (quality of thought process), shown by;


a.  unhurried, thorough, cool, and calculated


b.  thinking about consequences and effects of killings


c.  planning activity.


d.  motive

c.  Enumerated felony
1. enumerated per statute

2.  under FMR, certain felonies bump murder up to 1st degree, i.e. rape, arson, etc.

IV.  DEFENSES


A.  Duress



1.  Elements;

a. A person threatens to kill/grievously injure D or third-party unless D commits a crime.

(i)  Not a defense to murder:  duress to kill an innocent person; “it is better for person under duress to be killed than for an innocent to be killed.”

(ii)  traditionally threat had to be made towards D, but crts have extended to D’s family.

b.  D reasonably believes the threat is real/genuine.

(i)  as long as mistake of fact is reasonable in determining if threat is real, crt will allow defense.

c.  The threat is present, imminent, impending at time of the act.



(i)  threat of future harm is generally not sufficient, but



(ii) crts have differed on definition of imminent.

d.  No reasonable means/opportunity of escape 



(i)  “no reasonable lawful alternative”

e.  D was not at fault for being in the coercive situation

*f.  If D is an inmate who escapes, then D has to seek police authority once in place of safety.


B.  Necessity  (Choice of Evils Defense)



1.  Elements;

a.  Clear and imminent danger



(i) crts have differed on definition of imminent

b.  D has reasonable belief that his actions will avoid or abate the threatened harm 

(i) causal affect

c.  No effective/reasonable legal alternative

d.  Harm D would likely cause by breaking law is less than D’s threatened harm 



(i) this is objective test

e.  Lawmakers must not have anticipated the choice of evils and determined the balance to be struck between the competing values is in a manner in conflict with the defendant’s choice. 

(i) Ex: medical marijuana case – Hutchins case)

f.  D must come to the situation with clean/immaculate hands – D must not have created the harm.

7.  Limitations on Necessity;

a.  at common law it was limited to natural forces (natural disasters) which threatened D (i.e. flood, storm, shipwreck).  Modern crts have allowed in other cases.

b.  necessity is not allowed as defense of murder (this is debated in jurisdictions).

c.  not available to protect financial, economic or reputation factors. – just life or property


C.  Self-Defense


1.  Elements;




a.  D, a non-aggressor;




b.  must honestly and reasonably believe;





c.  (deadly) force was necessary, in order;




d.  to avoid imminent threat (of death or GBI)



2.  D has to be a non-aggressor




a.  if D begins as aggressor then self-defense can’t be claimed

b.  Exception:  when non-deadly aggressor (D) retreats and makes this known to V, then if V, knowing he is no longer in harm, attacks D with deadly force, then D has right of self-defense.

3.  Necessity component



a. Some jurisdictions require D to retreat, if it can be reasonable/safely undertaken





(i) Castle exception – most juris.  don’t require retreat in one’s home




b. Imminence




(i)  for deadly force, imminence of aggressor’s deadly threat is required.





(ii) Battered woman syndrome – often falls short on this element.



4.  Proportionality component



a.  force used by D must be in proportion to force threatened by aggressor.





(i)  deadly force can only be used with threat of death or GBI 





(ii)  spring-guns/deadly traps usually fail because of this

b.  force can only be used to counter unlawful force – i.e. can’t use force to defend against a lawful arrest.

(i) But, force, short of deadly force, can be used to counter an unlawful arrest.



5.  Reasonableness component
a.  Reasonable person standards;

(i)   subjective standard:  (honest belief) from the D’s perspective, is it reasonable?

(ii)  objective standard:  from impartial/almost divine standard, is it reasonable?

(iii)  hybrid subjectizied objective standard: from defendant’s class of person’s perspective, is it reasonable?

6.  Transferred-Justification Doctrine:  if D is justified in killing V in self-defense & shoots at V but accidentally kills or wounds another person, D is not liable.


a.  self-defense justification in shooting V, transfers to shooting other person.

7.  Imperfect Self-Defense



a.  D, honestly but unreasonably believed (in some jurisdictions), or

b.  D, a non-aggressor, failed to retreat before using (deadly) force (in jurisdictions that require retreat)

c.  imperfect self-defense is a partial defense to murder which is usually reduced to voluntary manslaughter.


D. Defense of Others


1.  Parallel’s self-defense definition;




a.  D, a non-aggressor;




b.  must honestly and reasonably believe;





c.  (deadly) force was necessary, in order;




d.  to avoid imminent threat (of death or GBI) to victim

2.  But, at common law includes; 

a. close relationship between D and victim (most juris. don’t use anymore), and 

b. Act at Peril Rule:  would victim have right to use same deadly force? 

(i) If no, then D could not use it either. 

(ii) D has to be right about there being unlawful peril to victim. *This is to prevent 3rd party from using deadly force against an undercover cop making a lawful arrest.


E.  Defense of Property
1.  Elements:

a. Non-deadly force is permissible to protect personal or real property if D reasonably believes;


b.  such force is necessary to prevent


c.  imminent and unlawful dispossession of property.


2.  Deadly force cannot be used in defense of property (except in TX, apparently)



a.  not proportional – life is more valuable than property



b.  spring guns can’t be used

3.  Force is not allowed to be used in recapture of property. 


a.  recapture in fresh/hot pursuit is allowed

b.  In recapture situation, D must go through proper legal channels (i.e. crts) to get property back.

4.  D is not allowed to use defense of property when other party is making a lawful repossession


a.  D has to be aware that it’s a lawful repossession

b.  Ex:  If party is repossessing a car, and D is aware that party is allowed to repossess, then D cannot use force on that party to protect car.

F.  Defense of Habitation (Dwelling)



1.  Common law def:  (not really used anymore) 

a.  D, an occupant of a dwelling, reasonably believes, that deadly force is necessary to prevent the imminent unlawful entry…  

(i) An unarmed intoxicated neighbor who mistakenly thinks it’s his house can be killed by occupant.  

b.  Crts found this troublesome, therefore, some have added:

c. Intermediate level:  and, that the intruder intends to commit a felony within or cause an injury to D or another occupant. 

(i) But, since this can include a teenager who only wants to steal (non-violent felony) something, some crts have substituted with;

2. Narrower clause (which is used more nowadays): and, that the intruder intends to commit a forcible felony within or kill or seriously injure D or another occupant.

a.  Some crts might reject defense of habitation is D wakes up to person in her home & then kills/injures that person (not “prevent imminent entry”), BUT D can then perhaps use self-defense defense.


G.  Crime Prevention

1.  Deadly force is permissible if D, a police officer, reasonably believes;

(i)  Suspect has committed a forcible felony (most juris. require forcible), and 

(ii) Force used is necessary to prevent crime or effectuate the arrest.


2.  Deadly force is permissible by D, a private citizen, if;


(i)  A forcible felony has in fact been committed by suspect,

(ii)  Deadly force is necessary to prevent the crime or effectuate the arrest, &


(iii) A warning is given (if feasible). 

3.  Deadly force is never permissible to prevent the commission of (or arrest for) a misdemeanor.

4. Tenn. v. Gardner:  SC rule re: fleeing felon – an officer can use deadly force against a fleeing felon, if officer reasonably believes that felon poses a threat of serious physical harm to officer or other citizens.

H.  Defense of Consent
1.  Consent is not a defense to a crime involving bodily injury, such as assault & battery, with the exception of organized sports.  

a.  And, in the case of sports:  where person goes way beyond the guidelines of sport, that person can be prosecuted.

2.  Consent can be a complete defense if lack of consent is an element of the crime


a.  Ex:  rape.

3.  Consent given by minor or mentally incapacitated person is NOT valid.

V.  MENTAL DEFECT DEFENSES


A.  Insanity
1.  In order to establish if D is legally insane, crt/jury examines what the D’s mental state was when the social harm occurred. But D’s sanity also comes into play when;


a.  During trial -- Competency to stand trial:

· Can D interact & communicate w/ his attorney in order to assist his own D?

· D also has to be competent enough to understand what is going on during the trial itself.


b.  Before D is executed
· D’s sanity also comes into play/question when determining if D is competent to be executed.




How does the crt determine if D is legally insane?


2.  M’Naghten Test 

a.  D is not guilty if, at the time of the act, D was laboring under such defect of reason, from disease of the mind, that D did not know (defined broadly or narrowly); 





(i) the nature and quality of the act he was doing, 

· Ex:  if D is strangling son but thinks he’s squeezing a lemon

· the natural outcome of act D is doing





or




(ii) that what D was doing was wrong.

· Depending on jurisdiction, this is shown by;

· Moral wrong test – if D thinks that what he is doing is morally right, then D can be found legally insane.

· Legal wrong test – if D knows that is act is unlawful, then D can NOT use this defense.

· M’Naghten test was criticized because it doesn’t take into account that some mental people know that what they’re doing is wrong but they can’t stop/prevent themselves from acting nonetheless.  And, psychiatric community did not like this definition because it limits their analysis.  

· So, in response, this prong was added to M’Naghten test;


 

(iii) or, D was driven by an “irresistible impulse” to act the way he did.

· This pleased psychiatric cmty but still posed problems since it required impulse action.



2.  Durham Product Test (created by DC)
a.  Def:  D is not guilty by reason of insanity if his unlawful act was the product of mental disease and defect.  Jury must find two things;

(i)  Mental disease/defect – D had a mental disease or defect at the time of the offense, and 





(ii)  Causation – D’s mental disease or defect “caused” his act. (but-for test)

b.  this test did not define what constituted a mental disease/defect, but psychiatrist liked this test because they were able to do more of an analysis.  

c.  This test was criticized severely because it was too easy to prove that a person was insane & it left too much discretion to psychiatrists and left nothing for the jury to decide.  

(i) This test was abandoned & lots of jurisdiction went to the Model Penal Code test.


3.  Model Penal Code Test (burden of proof is on prosecution)
a.  Def:  A person is not responsible for criminal conduct if at the time of such conduct, as a result of mental disease or defect, he lacks substantial capacity either;





(i) to appreciate the criminality (or wrongfulness) of his conduct, or





(ii) to conform his conduct to the requirements of the law.

b.  Following Hinckly being found not guilty due to insanity, most jurisdictions moved back to M’Naughten test with some additions;



4.  Federal Insanity Defense Reform Act of 1984 (FIDRA)

a.  Elements;  

(i) It is an affirmative defense to a prosecution under any Federal statute that, 

(ii) at the time of the commission of the acts constituting the offense, 

(iii) the defendant, as a result of a severe mental disease or defect, 

(iv) was unable to appreciate the nature and quality or the wrongfulness of his acts.

· The defendant has the burden of proving the defense of insanity by clear and convincing evidence. 

b.  Differences between FIDRA and Model Penal Code;

(i)   got rid of volition (“unable to conform conduct”) prong

(ii)  put burden back on the D

(iii) limited insanity to people with severe mental disease or defect 


B.  Diminished capacity


1.  Mens Rea variant 

a.  Def: At the time of the offense, D was suffering from a mental disease/defect (not amounting to legal insanity) that made it impossible for him/her to form the mens rea required for the offense.


(i) most jurisdictions limit this defense to only specific intent crimes. 



*can be used in murder to lessen to voluntary manslaughter.


(ii) this is a case-in-chief defense, since it attacks on element of offense

b.  Wetmore case:  D has long history of psychiatric illness.  After being let out of hospital, D broke into stranger’s house thinking it was his own apartment.  D was charged w/ burglary (which is break into a home w/ intent to commit felony inside – specific intent crime).  D claimed diminished capacity of the mens rea variant, in that he was mental ill which negated his mens rea for crime of burglary.



2.  Partial Responsibility Variant 

a.  If, at the time of offense, D was suffering from a mental disease/defect (not amounting to legal insanity), then D is not guilty of murder, but guilty of voluntary manslaughter. 

(i) this is like HOP, provocation defense, in that it lessens murder to voluntary manslaughter

(ii) a partial defense to murder

VI.  OVERVIEW OF DEFENSES


A.  Partial Defense:  (i.e. murder to manslaughter) Ex; 



1.  provocation



2. diminished capacity



3. imperfect self-defense


B  Complete Defenses: (D is totally let off) Ex;



1. Necessity,



2. Duress



3. Self-Defense


C.  Case in chief defenses: attack element of offense v. Affirmative Defense:  (e.g. necessity)

D.  Justification Defenses: D does what law prescribes (e.g. self-defense)  v. Excuse Defense: wrongful act that’s excused because D is not morally blameworthy (e.g. insanity)

VII.  RAPE

1.  Def:  D is guilty of forcible rape if D has sexual intercourse without V’s consent, by force or threat of force.

2.  General Info;

a.  Rape is a general intent crime but if D reasonably & honestly believes that V is consenting, then this is a complete defense.  (which sounds like a specific intent crime)

b.  Common law required that V resisted or that V couldn’t resist because D made it unable to do so.  Most jurisdictions have turned away from this resistance requirement.

c.  Some jurisdictions (minority) allow force to include just the act of penetration.

a.  the woman in the hospital case, where D raped a woman who did not struggle because incapacitated, & therefore D did not actually use force or threaten force.  Crt ruled that act of penetration alone equaled the force needed in rape definition.



d.  Threat of force has to be a reasonable apprehension on V’s part. 



e.  Rape shield statutes protect V by disallowing testimony re: V’s sexual history.

3.  Fraud-in-the-Inducement does NOT equal rape.

a.  Ex: Doctor who claimed V had to have sex in order to cure disease, and because of this, V agrees/was induced to have sex.

b. The fraud does not negate the consent.

4.  Fraud-in-the-Factum does equal rape.  


a.  Where the fraud is in the act of rape, this does not equal consent.

b.  Ex: if V consent to have pap smear and then Dr. inserts speculum and then his penis.  


(i) This is rape.

c.  When D impersonates V’s husband, crts have split on if this is fraud in inducement or fraud in factum.

5.  At common law, rape could never happen between husband and wife.  

a.  Most jurisdictions have abandoned this but have kept a partial immunity in that the rape gets pleaded down.
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