Criminal Law Outline

I.  OVERVIEW

A.  Three universes
Common Law

MPC

Constitutional principles

B.  Reasons for criminal punishment







Deterrence

Retribution

Reformation



Warehousing

II.  INTENT

A.  Intent- meant to cause harm.

Transferred intent- D intended one crime but committed another, so the original intent is transferred to the crime actually committed.  

Constructive intent- he did not mean the crime but he will be held liable.

Recklessness- knowingly running the risk of harm.
Negligence- D should have known harm could happen

Prosecutorial sloth- prosecutors ask for lower burdens of proof, standards, fewer elements.

means rea-  The “guilty mind” standard of intent/blameworthiness requirement for a particular crime.

actus reus- the “bad act” element of a crime.
malum in se- crimes that are inherently evil.
malum prohibitum- crimes wrong because they are prohibited.  Designed to maintain order.  Ex: speeding.
B.  General intent- D intended do something bad.  

A general intent crime punishes an act, regardless of its goal. 

Ex:  trespass, breaking and entering, battery.  

C.  Specific intent- D intended to commit one act, but had a further goal.
So actus reus driven by mens rea plus intent to do something else.

Usually carry the harshest punishments.

All attempts are by definition specific intent.  

D.  Strict liability- attached to crimes with no blameworthiness.  No intent 


required.  

Usually regulatory offenses, malum prohibitum, like speeding, AND usually light punishments.
E.  Assault- special intent classification.

Does not fit neatly into general or specific intent.  If labeled specific intent, intoxication NOT a defense.  It is to all other specific intent crimes.
BUT assault with further intent (ex: assault with intent to rob) is a specific 

intent crime.
F.  Malice aforethought
1) Intentional taking of a life

2) OR intentional infliction of grievous bodily injury which is likely to kill, 

3) OR recklessness knowingly running the risk of killing someone.  

4) OR FMR

III.  DIMINISHED CAPACITY DEFENSE

A.  Includes:

Intoxication--Prescription drugs--Mental illness--Passion--Emotional distress

B.  ONLY a defense for specific intent crimes.

C.  Intoxication that negatives specific intent lowers the crime to the highest general intent crime.

BUT unconsciousness in some states is a complete defense to any crime.
IV.  DEFINING MENS REA

A.  Common law

struggle to define “knowingly” and “willfully.”

-what level of mens rea do they mean in a particular statute?


-Willfully can mean for a bad purpose.  (MPC- knowingly)
-what part of a statute do they modify?

-can modify only part of a statute

B.  When left out- it can mean it’s a strict liability crime.

C.  MPC  

Assigned four levels of blameworthiness 
(For every crime except violation)

Purposely Knowingly Recklessly Negligently.
See VII MPC.
D.  To determine mens rea standard, courts look at:

1)  Severity of penalty

2)  Due process vs. nature of conduct

3)  Nature of actor


Is D someone who should be held to a higher standard?
V.  DOCTRINE OF MISTAKE

A.  Mistake of law

Mistake of what the law is.

Usually NOT a defense.  (CL, but can be in MPC)
B. Mistake of fact

Mistake as to physical qualities.

Total defense if:

1)  Honest

2)  Reasonable ground

3)  Conduct is such that it would not be a crime if the facts were what D 



thought they were.

If unreasonable- can only be a defense to specific intent crime.
C.  EXCEPTIONS to mistake of fact defense

1)  malum in se.

2)  Obvious danger to public, which would give actor notice of a 


duty.

3)  Actor in position of responsibility that places a duty on him to learn 

relevant laws. 
VI.  LOWERING MENS REA STANDARD
A.  Only when penalties are small.
B.  When offense is statutory, has NO mens rea reference, it does not need to be proved IF:
1)  Statute with no common law history,

2)  AND social welfare regulation.

VII.  ACTUS REUS
A. “voluntarily”- can be doing an act knowing of risk.
B.  Can be an omission if:

1) Duty to act

2) Breach of that duty

C.  Omission can be murder if malice is added.  Pestinikas.
D.  Criminal duty can be imposed by:

1) Staute

2) Status Relationship 

3) Contract relationship to act affirmatively.

      4) Officious Intermeddling- voluntary assistance
VII.  MPC
A.  Definitions
Conduct may be an action or omission and its accompanying state of mind, or 
where relevant, a series of acts and omissions.

Element of an offense means (i) such conduct OR (ii) such attendant 



circumstances*,   

    OR (iii) such a result of conduct as:
(a) is included in the description of the forbidden conduct in the definition of the defense, OR

(b) establishes the required kind of culpability, OR

(c) negatives an excuse of such conduct , OR




ex:. gov must prove something does not exist.




Ex: there was no self-defense.

(d) negatives a defense under the statute of limitations, OR

Negatives a statute of limitations

“Defense to the defense of statute of limitations”

Ex: Child molestation case.

Usually if u have a crime involving that, the statute of limitations does not begin until the child turns 21.  That’s considered the age at which the child can report the crime.  This is a negative element because it negatives a defense under the statute of limitations.  OR

(e) establishes jurisdiction or venue.

(EX- next pg)

*Ex:  Burglary- breaking and entering w/ intent to commit robbery.

      Conduct- breaking and entering

      Attendant circumstances- that the place belongs to another.

      Some states say it has to be at night.

B.  Mens rea
Based on blameworthiness.

Purposefully- state must prove D planned to do it and did it.

(i) if element involves the nature of his conduct of a result thereof, it is his 
conscious object to engage in conduct of that nature to cause such a result AND

(ii) if the element involves the attendant circumstances he is aware of the 
existence of such circumstances or he believes or hopes that they exist.

Knowingly- state must prove D knew it would happen.

(i) if the element involves the nature of his conduct or the attendant circumstances, he is aware that his conduct is of that nature or that such circumstances exists AND

(ii) if the element involves a result of his conduct, he is aware that it is practically certain that his conduct will cause such a result.

Recklessly- state must prove D knowingly ran the risk of it happening.

Person consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct.  The risk must be of such a nature and degree that, considering the nature and purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct of a law-abiding person. Unjustifiable.

Negligently- should have known about unjustifiable risk.  

Risk must be of such a degree that actor’s failure to perceive it, considering the nature and purpose of his conduct and the circumstances known to him, involved a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation. 



It does not say knowingly purposely, recklessly, or negligently.

C.  “Willfully” means “knowingly.”  (CL- “for a bad purpose.”)
D.  MPC definitions can serve as default when statute has no mens rea standard.


EXCEPT negligence- it cannot be imposed on a statute bc of low 

blameworthiness.
E.  No SL unless crime is a violation.

F.  MPC Intoxication


A.  Intoxication is a defense if it negatives an element.  
If D is too drunk to form a specific intent and that is an element, it is a defense.  
B.  NOT a defense for recklessness.

G.  MPC and Mistake of Law or Fact
Mistake of law is a defense when it negatives an element.

Mistakes of fact ALSO a defense when it negatives an element
When statute imposes specific intent, even unreasonable mistake of law a defense.

“Knowingly” includes deliberate ignorance.

NOTE- Common law-willful blindness-rule that a D who intentionally avoids knowledge of facts in a crime is equally blameworthy.

VIII.  DUE PROCESS
A.  Due Process concerns

1)  Vagueness on face and/or as applied.  

2)  Overbreadth.  Does the law make criminal acts that are innocent or 



constitutionally protected?

Limiting discretion of police/judges is key.
B.  MPC- Vagrancy
-set specific standards of behavior to guide people and police.

-addresses due process by labeling the offense a violation- no jail time.
-courts split on whether MPC-derived vagrancy laws are constitutional.

C.  Totality of circumstances is the test allowing police officer to demand 
identification.

D.  Speech

Same words that are not “fighting words” in public can be “fighting words” on the phone.

Concern about chilling effect means few limits on speech.
E.  Fundamental rights

Most important rights

Privacy

Liberty

Choice of children’s education

NOT sodomy

Strict srcutiny standard for review of any statute or sentence to deprive D of a fundamental right.

E.  Sentencing

Proportionality test- does the sentence match the crime?  

If D was sentenced to much more than others for similar crimes in same jurisdiction, sentence fails.  

Discretion.

Did the sentence exceed the statutory maximum?

Did court fail to rely on proper information?  

Did it use improper information?

Presumption of regularity

Strict scrutiny
1)  Compelling state interest?
2)  State pursing it in least restrictive manner (is it overbroad)?

IX.  THE DEATH PENALTY
A.  Gregg

Death sentences are not inherently unconstitutional.

Must limit judges’ discretion
Must not be cruel and unusual
Cruel and unusual test
Arbitrary, capricious, unpredictable

cannot be excessive- in terms of evolving standards of decency
Elements of process to help pass test:
Automatic review

TC judge to file detailed report

Bifurcated trial

(Dissents next pg)
Dissents
Brennan
1) Degrading to human dignity



Person put to death loses the right to have rights.



This basis alone would make death penalty unconstitutional except that 


it’s been an accepted punishment.

2) Thus he turns to arbitrary enforcement of such a severe penalty.



Increasing unwillingness of juries to apply death penalty.

3) Severe punishment must not be unacceptable to contemporary society

4) it’s not necessary.

Marshall- it’s excessive because life in prison would serve most of the same 
purposes and is less severe.

B.  After Gregg
Courts start to limit death penalty.

No longer applied to: 
mentally challenged 

or juvenile defendants

When aggravating circumstances must be proven, a jury must have a role.

SCOTUS- death penalty is an issue of sentencing discretion and its control.
XI.  PROVOCATION
Negatives malice aforethought element of murder.  

Applies only to murder and attempted murder.

Affirmative defense- burden is on defense.

Elements (would lower charge, NOT defeat it)

1)  Contemporary standards determine what is sufficient provocation to drive a

2)   reasonable person to kill.

Jury measures the legal sufficiency of provocation.


Would a reasonable person would have acted that way?

“Mercy killing” is not allowed.
Cooling period- if D had time to “cool” there is no provocation.
A.  “Mere words” not provocation.  
Exceptions:

1) if the words communicated information that itself constitutes a 


provocation.  
2)  words threaten harm that could reasonably be seen to be impending.

U.S. jurisdictions SPLIT on whether adultery provocation can be just hearing about it or if it must be seeing them in the act or right before/after.

B.  Cumulative provocation- separate provocation events combine until the final 
triggering event.
C.  Provocation vs. Extreme Emotional Distress
EED

No triggering act

No cooling period concept

D does NOT need to have lost all ability to reason

Reasonable man standard - subjective- analyzed from view of this particular person if the facts were what he believed them to be.

Victim does not have to be the provoker, or at all related to the cause of the EED.

Provocation

General rule-objective- nothing about individual D is relevant- standard is reasonable person.  
Exception- gender and age.

D.  Unreasonable provocation
The specific intent elements of first-degree murder (intent to kill, and premeditation) are absent.

If D truly believed these false facts to be true, and reacted under what is thus unreasonable provocation, his capacity may be lowered to negative premeditation to lower charge to second-degree murder.  NOT sufficient to lower charge to manslaughter. 

E.  MPC on EED- a homicide that would otherwise be murder is manslaughter if it 

is committed under the influence of an EED (must be reasonable).
XII.  MURDER
A.  First-degree murder and second-degree murder

ONLY MPC grades murder by degrees.

Specific intent in both is intent to kill.

First degree adds premeditation and deliberation requirement.
This does not mean D has to have thought about it for a long time.

Intent to kill is weighed at almost the same time as the conduct.

First-deg murder
1)  Intent to kill

2)  Deliberation

B.  Deliberation  (element of first-degree murder)
First ask- is the case in common law or MPC?  

Common law does not grade murders.

Deliberation- Deliberate formation of and reflection upon the intent to take a human life, for a period of time, however short.

Time alone is insufficient to prove deliberation.  That D had the opportunity to deliberate does not mean he did so.  
Hard to prove premeditation and deliberation.

Three ways: all circumstantial:
1) Plan



If D had brought a weapon, or moved victim into an isolated 


area- that’s a plan.



Ex: to attack from behind, use a knife.  Ollens.
2) Motive



Ex: to rob the victim.  Ollens.
3) Method



Killing was done smoothly, calculated to cause death.




Ex: stabbing victim several times.  Ollens.
C.  Aggravated/capital murder- D killed while committing another serious crime.  This 

shows intent.
D.  “Mercy killings”  (NOT a provocation defense).

Not recognized.

Court may be forced to follow statutory murder charge and minimum sentence.

Risky for the court to accept a lower punishment for such killing because it would be very difficult to prove and could be abused.

XIII.  MURDER and MANSLAUGHTER
Common Law:

Voluntary manslaughter- killing under heat of passion.  

Involuntary manslaughter- accidental killing.  Reckless or negligent, but not 
malice. 
Reckless manslaughter- D knows the high risk of death but voluntarily acts with wanton disregard = implied malice.
 The actus reus can be a commission or an omission when there’s a duty to act.

Negligent homicide- D did not know of high risk of death but a reasonable 
person would have.  D must have a duty, have breached it with his act, and his act must be the PC of the death.
DIFFERENT from:

Reckless murder (Depraved mind murder)- When someone intentionally does a grossly reckless act which he must reasonably anticipate as likely to kill- it is malice.  Some states call this third-degree murder.
SO, someone can knowingly running the risk to an extent the crime goes from reckless manslaughter to reckless murder.
Intoxication cannot negative the recklessness.

Gross negligent manslaughter- actor uses so small a deg of care as to raise assumption of conscious indifference to consequences.  There are hints of risk, and he should realize the risk but he pays no attention to them.

MPC would allow a defense if D actually believed, from an authority, that the risk did not exist.
XIV.  FELONY MURDER RULE
Common Law, NOT in MPC
Allows an underlying felony to establish malice aforethought requirement for murder.  
It is the intent to commit the underlying felony. 
Degree- in some states, it is only first-deg if the underlying felony is on  a list.

When there is a list, an unlisted felony FMR= second-deg murder. 
In other states, it’s always first-deg.

Proving the felony=

Malice aforethought for murder.


Makes the killing first-degree murder.

Vicarious liability- all co-felons guilty.

Victim Exception  (majority rule)- does not apply when the victim is one of the co-felons.
Inherently dangerous- underlying felony must be inherently dangerous, in the abstract.  States usually have a grading statute to list such felonies.
A.  D can be guilty through FMR even for death of another person the victim killed 
(UNLESS victim exception).
B.  FMR is out of favor

Limitations many states added
Agency theory- rule does not apply if the felon died from someone else’s act.

FMR dropped in some states bc:

1) malice is too important to be implied.

2) jury can usually find malice through other methods.


Ex:  Conditional malice- D decided he would use the gun if he had to.

C.  Narrowing

FMR should be narrow.  
Felony will be evaluated to find if it is inherently dangerous in the abstract.

What overall harm is the statute trying to control?

Has to be a high probability it will result in death.  
Like reckless (second-deg) murder, BUT in second-deg FMR, no need to establish actual knowledge of risk.

Cannot be applied when purpose of the underlying felony is to harm the victim.
  XV.  MISDEMEANOR MANSLAUGHTER
Unlawful act manslaughter
Like an FMR for manslaughter.

When someone dies during D’s commission of a misdemeanor, it is manslaughter.

1)  The underlying misdemeanor must be malum in se.

2)  Causation- death must be foreseeable during such a misdemeanor.
XVI.  CAUSING SUICIDE
A.  Common Law
IF D’s acts: naturally----probably---foreseeably--led to victim’s becoming mentally unbalanced, THEN D is liable for whatever she does.

Can be by omission

Ex: Russian roulette

Duty to stop victim OR at least discourage him from playing. 

B.  MPC:  Higher causation standard.  Second-degree murder.
XVII.  INSANITY

A.  Before MPC
M’Naughten rule-  D not guilty by reason of insanity if:
1) Defect of the mind caused by a disease
2) AND the defect is so extreme that D did not know:

-what he was doing

-OR didn’t know it was wrong.

Additions for fairness
“Irresistible impulse”- to help Ds who could not stop their behavior.  

Durham test- D not responsible if a mental defect caused his act.  
B. Federal

1)  Severe disease

2)  Did not appreciate  act was wrong. 

CUT irresistible impulse recognition
C.  MPC
D not responsible if mental disease or defect caused him to lack 
substantial capacity to appreciate the wrongfulness,

OR to stop himself.

Evidence restriction- a D’s earlier criminal conduct is inadmissible as evidence that he must be crazy UNLESS it is connected to the disease.  

XVII.  ATTEMPT

Elements:

1)  Specific intent to commit crime.

2)  Act that goes beyond “mere preparation” or “substantial step.”
KEY- what constitutes an act beyond “mere preparation” in a particular case?
A corroborating act- some act toward commission of the ultimate crime.
A.  Common Law
Point of no return- (Locus penitentiae)- if you have intent, and u take a certain step, it is too late to abandon the attempt.
B.  MPC

No point of no return- D is not guilty of attempt as long as he voluntarily and completely stops = Abandonment before committing the ultimate crime.
C.  The stronger the proof of intent, the less strong the corroborating acts need to be.

D.  Solicitation
Encouraging, asking, bribing someone else to commit a crime.

Uncommunicated solicitation- doesn’t matter if solicitation unsuccessful. 
Ex: u sent the solicitation in the mail and it did not arrive.

MPC treats D as a principal, like a co-felon.

XIX.  CONSPIRACY
Actus reus- the agreement to commit a crime.

This shows the intent to commit the crime.

SO State only needs to prove all parties agreed to commit the crime.

A.  Considered very bad, so prosecutors have great advantages.

-Each conspirator is punished for every other conspirator’s acts done in 

furtherance of the conspiracy. Everyone’s responsible for everyone else.

Limitation- foreseeable act.

-Trial can be held ANYWHERE any alleged act of the conspiracy occurred

B.  It is a felony to conspire to commit a felony.

C.  CL vs. MPC restrictions
1)  The Agreement

CL- Must be a bilateral agreement- (two to tango) at least TWO real 


prosecutable people.

If one person had no mental capacity and only one other D- no conspiracy.

Two conspirators- one died- no conspiracy.

MPC- can be unilateral agreement- focus on blameworthiness.

2)  Overt act requirement

CL- Some overt act must corroborate the agreement.

-Like attempt.

   The stronger the proof of intent, the weaker the corroborative act required.

MPC- IF crime is of first or second deg- no overt act required.

3)  Withdrawal (Defense)

CL- Ability to withdraw- even after overt act, BUT it must be 
 communicated to the other conspirators.

-Point of no return- once some harm is done.

MPC- withdrawal ONLY if D tried to thwart the conspiracy.
E.  Punishment

CL- allows punishment for conspiracy to commit a crime, 
AND for the crime.

Ex:  Conspiracy to rob bank- sentence 10 years- robbed bank- 20 more years.

MPC-  D CANNOT be convicted of BOTH conspiracy to commit the crime 

AND the crime.
-BUT, both are punished the same.
XX.  AIDING AND ABETTING

A person can aid and abet a crime by inaction IF:
1) by not acting, D intended to give support to those acting,

2) AND he did.

A.  Proof of intent can be:

-companionship as circumstantial evidence.  
-passive act- a person’s presence at a crime without disapproving it or trying to stop it.

B.  Punishment is the same as the actual crime.

C.  Difference btwn conspiracy and aiding & abetting = aiding & abetting must have 
a completed crime.

