Criminal Law Outline

I. Actus Reus §2.01

	  A. Voluntary Act
	

	       1. Physical 

           behavior 
	Physical behavior of Δ   Martin, Newton   [see § 2.01(2)]

As long as there is at least on voluntary act in Δ’ s course of conduct, he is guilty Decina

	2. Possession

§ 2.01(4)

           
	Voluntary act if Δ accepts and retains custody of illegal substance



	  B. Omission- only 

       if Δ has a duty

        to act Pope
	Δ has a duty to act if:

1) Statute 

2) Δ Assumed Contractual Duty Jones
3) Δ Voluntarily assumed care and secluded person as to prevent others from helping

4) Δ Created Peril Cali


Martin v. State: D was convicted of being drunk on a public highway after being taken there by police. Judge decided that law required that D must voluntary 1) appear in a public place and 2) be drunk and 3) manifest a drunken condition. The law presumes each part is voluntary if law is unclear. Criminal Law is about choice and people should only be punished for choices/decisions not things they have no control over. Since 1) was not voluntary D was found not guilty.

People v. Newton: A car driven by D/Newton was stopped by Officer Frey and an altercation took place among D, Officer Frey and Officer Heanes. D was shot in the midsection by Officer Heanes. D allegedly lost consciousness at this point and shot and killed Officer Frey. An act must be voluntary in order for D to be guilty. If D is unconscious, sleepwalking, etc. that is a valid defense.

People v. Decina: D, knowing that he was prone to epileptic attacks that rendered him unconscious, operated a car on a public highway and while driving, D had an attack, lost conscious, and killed four people. D was held liable. As long as there is at least one voluntary act in D’s course of conduct, the act is voluntary.
Pope v. State:  D took Melissa Norris and her infant into her house one Friday night after church services. Melissa Norris had a serious mental illness. In D’s presence she tore at infant doing violent and serious injury. D did nothing to protect infant and didn’t seek medical assistance. Baby died and D charged w/ child abuse as a principal.  D found not guilty since she didn’t have a duty to act because neither her relationship w/ baby or a statue required an act by her.
Jones v. United States: D was charged w/ failing to provide care for baby, which resulted in his death (involuntary manslaughter). Mother claimed that baby was left w/ D and D was paid to care for him D claims mother was living with them and that D wasn’t paid to care for baby. Court held that jury had to find beyond a reasonable doubt, as an element of the crime, that D assumed a contractual duty to care for baby.
Commonwealth v. Cali: D was convicted of burning down a building belonging to his wife. Building was insured against loss or damage by fire. Apparently D started the fire accidentally, but then left his home without giving any alarm or trying to stop fire. D was found guilty even though he didn’t have the intent when the fire started, he later formed an intent and omitted to control fire. D had a legal duty to stop fire since he caused it.   

Intent +    Act       (   Omission + Intent ( Result

                        (none)    (accidental)       

II. Mens Rea 

    A. Categories
	Common Law
	MPC § 2.02

	
	

	Specific Intent-crime has a further objective other than act (e.g. assault w/ intent to kill) or crime that requires Δ to have some knowledge of a circumstance (e.g. remarrying knowing you are still married) 
	Purposely-Δ conscious object is to cause this result

	
	Knowingly- Δ is aware that the result is practically certain

Willful blindness = knowledge

	
	

	General Intent-intent to commit act only (e.g. assault)
	Recklessly- Δ consciously disregards a substantial and unjustifiable risk 

	
	Negligently-a gross deviation from standard of care a reasonable person


B. Transferred Intent—Common Law  Faulkner 

             1. Applies only if result is same kind of harm as Δ intended  

                  [Intent doesn’t  transfer from assault to battery]

             2. Intent Transfers Across Victims

             3.  Specific Intent doesn’t transfer

Regina v. Faulkner: D was a seaman on a ship who went to steal some rum
While stealing the rum, D bored a hole in a cask, the rum ran out, and D lit a match to gain light while sealing hole. Rum caught fire and so did rest of ship.  D’s voluntary act = stealing the rum. Setting fire to the ship was not voluntary. D was not guilty since unlawfully setting fire to a ship is a specific intent crime and D had only general intent and his intent couldn’t transfer
III. Statutory Interpretation 
Rule of lenity = when in doubt, interpret to favor Δ

	
	Common Law
	MPC

	    No mens rea
	Best Interpretation:

1) Plain Meaning

2) Purposive

3) Legis. History

Strict Liability? Factors:

1) Type of offense- 

      regulatory/public welfare

      often strict liability

       Balint, Dotterweich
2) Tradition (common law) (Morissette)

3) Penalty

4) Pervasiveness/number of people affected (Staples)


	MPC §2.02(3)- 

Recklessness Default

MPC §2.05 strict liability for violations only



	Mens Rea for only certain elements
	 Same as Above (Ryan)
	MPC §2.04(4)-carry through


Mens Rea Carry-Through

People v. Ryan D asked friend to order and receive shipment of hallucinogenic mushrooms on his behalf. D received 2 lbs package and was arrested. D was charged w/ knowingly possessing 625 mg of a hallucinogen. If knowingly didn’t apply to amount, then crime would be strict liability. Court presumed no strict liability since statue didn’t explicitly state so. Court held that knowingly applied to mass, so D was not guilty.
Strict Liability

US. v. Balint: Ds, pharmaceutical sellers, were charged for violating the Narcotic Act of 1914 by selling derivatives of opium and coca leaves w/o order form required by the act. Held, that strict liability statue OK since public welfare was involved.

US. Dotterweich: Buffalo Pharmaceutical bought drugs from manufacturers, repackaged them, and shipped them to MDs with its own labels, which contained the manufacturer’s description of the products. On two occasions, the manufacturer’s labels, and therefore, D’s labels were in error. D was charged w/ shipping misbranded or adulterated products under Federal Food, Drug, and Cosmetic Act. Held, strict liability OK since public welfare involved.

Morissette v. US: D, a junk dealer, openly entered an Air Force practice bombing center and took spent bomb casing, that had been lying around for years and rusting away. D flattened them out and sold them at a city market for $84 profit. D honestly believed that casings had been abandoned by the Air Force and therefore he was violating no rights in taking them. Court held that D had to knowledge that made conversion = stealing wrongful; it didn’t want to apply strict liability to a common law derived crime.
Staples v. US: D was charged with violating the National Firearms Act, which makes the possession of an unregistered firearm punishable up to 10 years in prison. The gun in D’s possession met the Act’s definition of a firearm—a weapon capable of firing automatically more than one shot with a single pull of the trigger. The rifle originally had a metal piece that prevented automatic firing but it had been filed down. D testified that the gun never fired in this manner in his possession and he didn’t know that it was capable of doing so. Court held that act was not strict liability even though no mens rea term was included, it reasoned based on large number of people potentially involved, long prison sentence, and not public welfare statue.

IV. Mistake

  A. Mistake of Fact  defense if negates mens rea

      1. Common Law-defense if mistake is reasonable unless a strict liability

          crime

      2. MPC-defense if it negates mens rea  § 2.04

State v. Yanez: D/Yanez was 18 when he engaged in consensual sex w/ “Allison” aged 13. D was not allowed to present evidence that he was reasonably mistaken as to girl’s age since statue had no mens rea. Court held that legislature intended strict liability-so mistake of fact not a defense.

   B. Mistake of Law

        1) MPC see § 2.04(3)
   2) Common Law-generally ignorance of the law is no excuse

     Requirement of knowledge of law a defense?

	Yes
	No

	Cheek (tax code)

Liparota (food stamps)

Ratzlaf (structuring transactions)
	Int’l Minerals (regulation of transporting corrosive liquids)

Bryan, Marerro (gun laws)


Staley v. State: D married his first-cousin in Iowa and then returned to Nebraska, which outlawed marriages between cousins. Marriage, was in fact valid. Δ consulted three lawyers, all of which told him that is marriage was invalid. The prosecutor threatened to charge him if he didn’t end marriage. D then remarried and charge w/ bigamy. Court held that mistake of law is not a defense. [under MPC Δ would have not been guilty]

People v. Marrero: Δ was arrested in a social club for unlicensed possession of a gun under a statue the exempted NY “peace officers.”At time of arrest, Δ was a federal correction officer in CN and therefore believed that he was exempted from law. Court held that mistake of law is not a defense and that D’s personal interpretation of a statue is not an “official interpretation”

US v. Albertini: Δ protested on military base, thinking it was legal after court ruled in his favor. Court was later reversed. Δ’s acts were legal since he relied on an “official interpreation” of the law.
V. Homicide

Categories of Homicide—Common Law
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Categories of Homicide—MPC
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  A)  Intentional Homicides

        1) Premeditated?  Carroll , Guthrie
        2) Provocation?    Maher, Girouard, Casassa
Commonwealth v. Carroll: Δ murdered wife during argument. Since 5 minutes passed between end of argument and murder, Δ got 1st degree. Held, no time is too short for premeditation

State v. Guthrie: Δ killed co-worker, after V hit Δ in nose with towel and originally got 1st degree murder b/c jury instruction didn’t distinguish the two degrees. Held, in first degree murder, there must be some opportunity for reflection on the intent to kill after it is formed.

Girouard v. State: Δ killed wife, who was verbally taunting him. Δ found guilty of 2nd degree murder. Held, words alone not adequate provocation (common law). 

Maher v. People: Δ attacked man after observing him leaving woods w/ wife. Held, adultery is adequate provocation. Dissent = Δ should have to witness provocation for it to count

.

People v. Casassa: Δ, a stalker, killed ex-girlfriend and got 2nd degree murder. Δ wanted manslaughter since he was “emotionally disturbed.” Held, emotionally disturbed is subjective, but provocation is objective in MPC.
B. Unintentional Homicides

     1) Reckless Murder v. Manslaughter (reckless +)

         Malone, Fleming, Mayes, Welansky

     2) Negligent Homicide

          Common law:  Negligence usually gross, not merely civil negligence

Commonwealth v. Welansky: Δ maintained a nightclub Δ maintained and operated a nightclub. The club didn’t have proper emergency exits or exit lights. One night, while the club was packed, a fire started by an employee.  Many people died trying to get out. Held, Δ was guilty of involuntary manslaughter since he had a duty to protect guests and his omissions were wanton and reckless.

Commonwealth v. Malone: engaged in “Russian Poker” with V, shooting him thrice in the head. Δ claimed that he loaded the gun in the first compartment to the right of the chamber and didn’t expect the gun to go off. Held, Δ was found guilty of second-degree murder since he acted recklessly and wickedly by his intentional doing of an uncalled-for act.

US. v. Fleming: Δ was driving on GW Parkway while drunk at 3 pm. Δ was traveling at 70-100 mph and was crossing the median to travel in traffic going the other direction to pass people. Δ struck and killed someone as a result. Held, although no malice, Δ’s acts were so extremely reckless (reckless +) that he was found guilty of 2nd-degree murder. 

Mayes v. People: Δ threw a beer bottle at wife, shattering the oil lamp she was carrying, and causing her to catch fire, killing her. Δ claims that he didn’t intend to hit wife, but other witnesses contradict this. Held, Δ was found guilty of 2nd-degree murder since he acted recklessly and displayed evilness towards his wife. Δ didn’t necessarily have an intent to kill or harm, but likely he intended to hit her and his acts that evening were “mischievous” 
State v. Williams: Δ failed to provide baby with medical attention and he died as a result. Court found that Δ was negligent and guilty of involuntary manslaughter. 

C. Felony Murder
1) MPC recklessness and indifference to human life is a rebuttable 

            presumption if Δ is involved in robbery, rape, arson, burglary, 

              kidnapping, or felonious escape.
      2) Common Law causation rules are relaxed, but death has to be 

               foreseeable (abstractly) [see below for rules for what felonies apply]

           a)  Death must be “foreseeable” [exception take V as you find him Stamp]

           b)  Felony must be dangerous

                  i) Dangerous in the abstract-Majority Rule  Satchell and Phillips
                  ii) Dangerous as committed-Minority Rule  Stewart
            c)  Felony must be independent of killing. Primary purpose of act must 

                   not be homicide  Smith
            d)  Death must be in furtherance of felony  and during or immediately 

                 after felony

                  i) Who does the killing? Who is the victim? Canola
A) Agency Theory: Δ not liable for death that neither he nor his agents (co-felons) caused, nor death of co-felons  

                     B)  Proximate Cause Theory-liable for any death except co-felon

                 ii) Unanticipated kills by co-felon- if not in furtherance of common 

                          purpose, the felony, not liable    Heinlien
People v. Stamp. Δ held a man up at gunpoint. After the robbery the man died of a heart attack.  Court held that Δ takes V as he finds him.  Felony-murder rule was not limited to deaths that are foreseeable
People v. Phillips. Δ, a chiropractor, told a couple that he could cure their daughter’s cancer. He couldn’t and cheated them of $. Court held that grand theft is not dangerous in the abstract so felony murder doesn’t apply.

People v. Satchell. Δ, a felon with four prior convictions, violated a law forbidding felons from having guns. Δ shot and killed someone. Court held that a violation of this law is not dangerous in the abstract so felony murder doesn’t apply.

People v. Stewart. Δ neglected to feed baby while on crack binge, and it died of dehydration. Court held that felony was dangerous as committed so felony-murder rule applied. Felony does not merge w/ death in this case b/c death doesn’t result from an assault causing the murder.

People v. Smith. Δ beat child to death. Held, child abuse (via assault) merged with death so felony-murder does not apply.

State v. Canola Four Δs were robbing a store. The owner shot one of the thieves. Held, others not liable for death of co-felon b/c death not caused by an agent

US v. Heinlien. Three men participated in a rape. V slapped on of the men, so he killed her. Held, felony-murder does not apply to others b/c killing was unexpected and not part of their common purpose.
VI. Causation   Δ must be “cause in fact” and “proximate cause” of harm
 A. Cause in Fact

1) But for Test: If harm would not have occurred unless Δ engaged in  

    conduct, there is cause in fact

           2) Concurrent Causation: two independent causes in fact occur at the 

same time, and either of them would have caused the result by 

 itself Arzon

 B. Proximate Cause: Δ should be responsible even though there was an 

      intervening  cause if the cause was (1) intended or reasonably foreseeable 

       and (2) not too remote or accidental 

          1) Δ is Responsible 

              i)  Δ created risk of a particular harm, but it occurs in an unusual manner 

                    Acosta

              ii) Δ takes V as he finds him, V has an unusual medical condition Stamp 
             iii) Negligent intervening action (eg. medical treatment)

             iv) Foreseeable human action (eg. Δ tries to escape or police respond)  

                   Acosta, Kern

              v) Intervening human action when V is “irresponsible”  Stephenson
         b) Not Responsible
               i) Grossly negligent or reckless intervening conduct 

                  (except by police or V)

              ii) Unforeseeable human action (suicide after a robbery)

              iii) Intervening human action Campbell, Kevorkian, Root
People v. Acosta Δ flees police in a high-speed chase. Two helicopters following Δ crash due to reckless conduct of pilot and 3 people die. Held, Δ is responsible since people acting recklessly to pursue criminals is foreseeable. 

People v. Arzon: Δ started a fire on the fifth floor of an abandoned building. Firefighters responded to fight the fire. Meanwhile, another fire started independently on the second floor trapped the firefighters. Overcome by smoke from the first and second fires, a firefighter died. In all likelihood, if the second fire hadn’t started, V wouldn’t have died. However, Δ’s act set the chain of events in motion and V wouldn’t have died if Δ hadn’t set a fire.  Δ’s fire doesn’t have to be sole cause.

Stephenson v. State: Δ held victim prisoner for several days and committed various sexual assaults on her. V consumed a poisonous substance in an attempt to commit suicide. Later, she died of several causes, including the poison. The court held Δ responsible for her death, rejecting the argument that, in taking the poison, the victim was an intervening human cause. It concluded that the V’s becoming irresponsible was a “natural and probable result” of Δ’s conduct.
People v. Campbell Δ talked V into committing suicide and gave him a gun. V killed himself. Held, Δ not liable since an intervening human action caused death. 

People v. Kevorkian. Δ helped people commit suicide. Held, Δ not liable since an intervening human action caused death. 

Commonwealth v. Root Δ and V were in a car race. V drove in land of oncoming traffic in order to pass Δ, struck an on-coming car, and was killed. Held, Δ wasn’t a proximate cause of V’s death because V made a conscious choice to race and to pass Δ.

People v. Kern Δ chased after V with baseball bats and V ran across the street in an attempt to flee. V was struck by a negligently driven truck and was killed. Court held that Δ was a proximate cause of V’s death because he gave V little choice but to try to run for his life. Negligent act of driver not an intervening cause. 

VII. Attempt  [mens rea + actus rea]

	
	Common Law
	MPC § 5.01

	     A. Mens Rea
	
	

	         1. Principal conduct
	Specific Intent 

Smallwood


	Purpose § 5.01(1)(a)

	         2. Circumstances
	? Specific Intent or statute ?


	Statute

	         3. Result
	Specific Intent
	Purpose § 5.01(1)(b)

	
	
	

	      B. Actus Reus
	Dangerous Proximity-                     Did Δ came “dangerously near to committing the crime” or “so near to its accomplishment that in all reasonable probability the crime would have been completed, but for timely interference. Test concerned with what remains to be done

Rizzo, Duke
	Substantial Step- a substantial step toward commission of the crime,

strongly corroborative of of Δ’s criminal intent. MPC lists examples of actions. Test focuses on what Δ has already done  

Jackson

	
	Equivocality- how much acts demonstrate intent (mens rea is considered separately from actions) 


	

	      C. Abandonment
	Not permitted
	Permitted if voluntary and complete renunciation

	      D. Impossibility 
	
	

	           1. Factual
	Not a defense even if “inherent factual impossibility”
	Δ is guilty if he would have committed target offense had conditions been as he believed them to be. § 5.05(1)(a)
Dluglash, Smith
Court can dismiss a prosecution’s charge is Δ’s conduct was so “inherently unlikely to culminate in a crime that actor/conduct doesn’t present a public danger”

§ 5.05(2)



	            2. Legal
	Defense Jaffe
	Defense-if true legal impossibility 


Smallwood v. State. Δ raped three women, didn’t use protection, and was HIV-positive. Court reversed attempt to murder conviction because Δ was only reckless, he didn’t demonstrate an intent to kill.  Act was not direct enough (like shooting a gun at someone to infer an attempt to kill by act alone)

People v. Rizzo. Δs were driving around in a car w/ guns looking for a man w/ pay roll that they were planning to rob. One Δ got out of car at a bank, thinking that he saw V, but V was nowhere to be found. Δs were then arrested. Held, not guilty under proximity test because Δ was not close enough to finishing crime (V wasn’t even at the scene). (if equivocality or substantial step tests were used = guilty)

State v. Duke. Δ conversed on internet w/ an FBI agent posing as a 12-year old. They arranged to meet and Δ would signal by flashing his lights. When Δ flashed his lights, he was arrested. Held, not guilty under the proximity test because the overt acts were all planning and didn’t go far enough to constitute an attempt. (if equivocality or substantial step tests were used = guilty)

McQuirter v. State Δ followed a woman around for an hour and then gave up. He was arrested and sheriff claims that he confessed an attempt to rape. Court found him guilty under dangerous proximity test. 

US v. Jackson Δs arrived at bank with sawed-off shot gun, shells, materials planning to rob bank. Bank was busy, so Δs rescheduled robbery. Next time, Δs drove to bank in an attempt to rob it, they were driven off because Δs saw a police officer. Court, using MPC, found Δs guilty. 

People v. Jaffe. Police running a sting operation sold Δ goods that a one time had been stolen. Δ believed that he was buying stolen cloth. Charged with buying “any stolen property knowing the same to have been stolen” he was found not guilty. Court held that Δ could not “know” something that was not true, and could not be prosecuted for knowingly buying stolen property. Court held that legal impossibility prevented Δ’s conviction. [under MPC, Δ would be guilty b/c he intended to buy stolen cloth which is a crime]

People v. Dlugash—Δ shot a person who was already dead. Using the MPC, the court held that Δ could be guilty of attempt if he believed the man to be alive when he shot him. (Whether the man was alive or not determined murder v. attempted murder).  

State v. Smith—a HIV-positive prisoner spat on a prison guard saying “now you die pig, die from what I have.” Court held that evidence that AIDS couldn’t be transmitted in this manner irrelevant if Δ believed himself it was possible to infect the officer and intended to kill him. 

VIII.  Complicity 

Comparison with attempt. Cannot attempt a crime with a reckless/negligent mens rea. However, one can have the purpose to help a person commit a reckless/negligent crime. 

	
	Common Law
	MPC § 2.06

	A. Mens Rea
	
	

	     1. Principle Conduct
	
	

	         a) Intent to Aid
	Specific intent to aid, nexus or prior communication needed, have to have vested interest (mere indifference not enough)

Hicks, Gladstone


	Purpose to promote or facilitate commission of offense § 2.06(3)

	         b) Unintended

             results
	Natural and probable consequences-if Δ intended to aid with a crime, he is guilty of any “reasonably foreseeable” offense committed.

Luparello


	Not liable

	    2. Attendant Circum.
	Statute mens rea 

Xavier
	Silent on matter, probably look to statue or argue purpose applies

	    3. Result

        
	Statute mens rea

(Δ must have purpose to aid and statue’s mens rea toward result)

McVay, Russell
	§ 2.06(4) Statute

	
	
	

	B. Actus Reus
	
	

	     1. Causation
	(1) If principals are aware of act and encouraged by it, aid doesn’t have to “cause,” the result 

(2) If principals were unaware of aid, help must contribute to result—“but for” causation not required---taking away a slight chance of life is enough to aid murder  Tally

Have to aid/encourage a little bit.
	No requirement, if Δ has mens rea and carries out an act whether is aids or is known to principle is irrelevant. 

Attempt to aid or encourage is enough



	   2. Principal
	Must actually commit a crime & be convicted

[attempt is a crime, however]
	Must actually commit a crime

[attempt is a crime, however]



	  3. Act
	Have to aid/encourage a little bit. Solicit, aid, or an omission when there is a duty to act
	Solicit, aid, agree or attempt to aid, fail to act when there is a duty to act § 2.06(3)(a)
 

	4. Termination of    

    Complicity
	Δ can withdraw aid before completion of crime and do everything possible to render aid ineffective. 
	Must deprive crime of its effectiveness or inform police


Mens Rea Cases

Hicks v. US. Δ and V met up with Rowe. Rowe rose his gun at V twice and lowered it. Δ took off his hat and hit his horse on the neck and told V to “die like a man.” Rowe shot and killed V. Court held that Δ had to intend to assist Rowe, just encouraging him without the intent to was insufficient. 

US v. Xavier-Δ gave his brother a gun. Statute stated that it was unlawful to aid a person knowing or having cause to believe person is an ex-felon. Court held that Δ must have knowledge of brother’s status as an ex-felon.

State v. Gladstone. Δ gave an undercover agent directions to a friends house so the agent could purchase marijuana. Court held that Δ was not guilty of aiding friend in the selling of marijuana because Δ didn’t aid or encourage friend to sell, there was no nexus or prior communication.

People v. Luparello-Δ told friends that he wanted information from V at any cost. Friends killed V. Held, Δ was guilty of V’s murder because he intended to help friends commit a crime and liability is extended to any reasonably foreseeable offense committed.

State v. McVay- Δ intentionally direct third party to act negligently. Third party’s negligence led to a boiler explosion killing three people. Held, Δ can be guilty of complicity to a reckless homicide if he had purpose to aid in third party’s act and was reckless with respect to the result.

People v. Russell-three Δs were engaged in a shoot-out. One of the three Δ’s bullets hit a bystander and killed him. Held, Δs participated in a battle together so they enabled other’s act. Δ’s can be guilty complicity to a crime requiring reckless mens rea because the had purpose to aid. Court found a specific intent to aid/encourage reckless behavior. 

Actus Reus Cases

State v. Tally Skeltons went to nearby town to kill V. Δ called telegraph operator and told him not to pass on a warning to V.

IX. Conspiracy-requires an agreement and an overt act 

	Complicity v.
	Conspiracy 

	Have to act in an attempt to aid
	No act required, agreement is enough

	Crime has to be committed
	Crime doesn’t have to occur

	No agreement needed
	Agreement required


	
	Common Law
	MPC

	A. Mens Rea
	
	

	    1. Principle Conduct
	Specific intent to agree

Lauria


	Purpose to agree

	    2. Attendant 

        Circumstances  
	Statute
	Not clear, either

1) Purpose or 2) Statute



	    3. Result
	Specific intent 
	Purpose



	 B. Liability for co-

     conspirator’s acts
	Pinkerton Rule-Δ is liable for act of co-conspirator if 1) in furtherance of &
2) within scope &

3) reasonably &

     foreseeable 

Pinkerton, Bridges, Alvarez
	Accomplice liability has to be met—rejects Pinkerton rule

	C. Actus Reus

    1. Agreement 
	Agree to commit crime or agree to aid. Implicit agreement sufficient—see

Interstate Circuit


	§ 5.03(1)

(same as common law)

	    2. Overt Act
	One co-conspirator makes an overt act. Act doesn’t have to be corroborative of mens rea needs to show that there is an agreement

[doesn’t have to be a crime]


	Required unless a 1st or 2nd degree felony 

§ 5.03(5)

	D. Renunciation

     Abandonment
	Not a defense

Still responsible for prior acts
	Complete defense if Δ thwarts conspiracy voluntarily § 5.03(6) 

Same § 5.03(7)(c)                    

	E. Scope

     1. How many 

          agreements?
	Wheel conspiracies = many agreements Kotteakos.
Chain Conspiracies = One large agreement. If Δs know of each other and there is a common stake in the venture then 1 conspiracy.  Blumenthal, Bruno


	Relative approach—it looks at each Δ and asks w/ whom did he agree to commit a crime. 5.03(1). If Δ knows that this person has agreed with another to commit the same crime, Δ has agreed with both. § 5.03(2). 

	    2. Parties
	Requires an agreement between 2 or more guilty persons (e.g. Δ cannot be in a conspiracy with an undercover officer)
	Any person who “agrees” to commit crime is guilty § 5.03(1)(a)-(b)


Mens Rea Cases

People v. Lauria—Δ ran a telephone answering service and he knew that some of his customers were prostitutes. Court held that purpose could be inferred from knowledge in a sales transaction if: 1) state in venture & 2) no legitimate use for goods/services & 3) volume is grossly disproportionate to any legitimate demand or sales amount to a high proportion of seller’s business. Court held that requirements were not met here. Court implied that in felonies knowledge may be enough (MPC need purpose in felonies) Useful test to infer purpose from knowledge
US v. Feola—Δs, planning to steal from a group that they believed to be prospective drug buyers, drew guns on Vs, who were in fact undercover federal agents. Δs were charged with conspiring to assault federal officers. Supreme court upheld conviction b/c mistake not relevant to guilt or innocence but was “jurisdictional only.” [mens rea to join conspiracy = specific intent, but less for an element]

Liability for Acts of co-conspirators

Pinkerton v. US—Δ conspired with brother to commit income tax fraud. Δ found guilty of crimes brother committed while Δ was in prison.

State v. Bridges—Δ brought two friends to a party in order to hold back crowd while Δ fought with a third party. Friends started shooting into the crowd after a member of the crowd hit them in the face. Court held Δ liable under Pinkerton because act was foreseeable (it expressly eliminated the within scope requirement). Court didn’t address whether the in furtherance requirement was met. Use to argue Prosecution’s case

US v. Alvarez –court extends Pinkerton and eliminates within the scope requirement. At a scene of a drug “buy”, some conspirators start a shoot-out with undercover agents. Court held all co-conspirators liable because acts were in furtherance and foreseeable. Use this case to argue prosecution’s side
Actus Reus

Interstate Circuit v. US—8 distributors received a letter from a theater asking them to raise their prices, all 8 recipients’ addresses were on the letter. Court found that Δs were aware of each other, knew unanimous action was needed and benefited from each other cooperation, acts were a radical departure from previous business practices. Based on these facts, a conspiracy could be inferred. For an implicit conspiracy parties need to know of each other and act together—if act is such a departure from usual behavior no way they all decided to do it independently.  

US v. Alvarez—Δ was driving a pickup truck loaded with a washer and driver to the airport with an undercover agent and some drug dealers. Undercover agent asked Δ if he would be at the off-loading site, Δ smiled and nodded yes. Court that Δ could be charged with conspiracy—it is not necessary for Δ to have knowledge of all of the conspiracy or its members. Court believed that Δ knew that he was participating in an illegal activity. 

US v. Garcia—gang membership doesn’t automatically imply a conspiracy
Scope of Conspiracy 

Kotteakos v. US—Δs were convicted of conspiring to violate the National Housing Act. Brown was common and key figure, acting as a broker obtaining loans for the other Δs. Other Δs worked w/ Brown but were unaware of each other. Held, based on evidence there was no way to conclude that all Δs were members of the same conspiracy.

Blumenthal v. US—Δs were convicted of conspiring to sell whiskey at prices > legal ceiling. Unidentified owner A,B & F to sell whiskey at taverns, A,B & F were did not know each other. Court found that there was one conspiracy—salesmen musth have known that others were involved and unlike Kotteakos, because agreements were linked and there was a general scheme. Price fixing—all Δs had to work together like Interstate Circuit.

Bruno v. US—4 groups were involved in drug distribution. Group 1 (importers) made an agreement with Group 2 (middleman) who bought drugs. Group 2 had agreements with Group 3 (NY retailers) and Group 4 (Louisiana/Texas retailers). Court found only one conspiracy because smugglers realized that there were retailers and retailers knew that others were involved. [under MPC, there would have been several conspiracies for each Δ based on his perspective]
X.  Defenses

         A. Self-Defense

	
	Common Law
	MPC § 3.04

	Belief that it is necessary to defend
	Objective Standard

Use of force must appear to be necessary to a reasonable person in the Δ’s circumstances. 

Goetz, Kelly
	Subjective (sort of)

Δ only has to show that he believed use of force

was necessary § 3.04(2)(b) (see below)



	What if assessment is unreasonable?
	No recovery (some states)

                Or

Imperfect self-defense = involuntary manslaughter
	If Δ’s belief was wrong and recklessly or negligently formed he is guilty of the homicide resulting from a reckless or negligent mens rea, respectively § 3.09



	Immediacy of threat
	Imminent Norman
	Immediately necessary

See  § 3.04(1)



	Duty to Retreat?
	Non-Deadly Force: NONE

Deadly Force: none at home/work otherwise states are spilt. Some use possibility to retreat as an aspect of reasonableness
	Non-Deadly Force: NONE

Deadly Force: none at home/work otherwise Δ must retreat if he knows that this can be done with complete safety Abbott

§ 3.04(2)(b)(ii)



	What is deadly force
	Death or serious bodily harm
	Death, serious bodily harm, kidnapping or sexual intercourse compelled by force or threat § 3.04(2)(b)



	Unlawful

(Initial aggressor)
	No self-defense Peterson
              Or

Imperfect Self-Defense

    (depends on state)
	If initial aggressor doesn’t use deadly force and is met w/ deadly force, he can use it in self-defense 

§§ 3.04(1) 3.11

	
	
	


People v. Goetz. Δ is riding on a subway in NY. Δ has been attacked and robbed previously in the subway on a few occasions. Two teens come up to him and ask for $5.00. Fearing that he is about to be robbed, Δ shoots the two teens and their two friends. Court held that although MPC doesn’t require Δ’s belief to be objectively reasonable, the NY legislature added the “reasonably” to the statute to indicate that an objective standard of reasonableness was to be used. 

State v. Kelly. Δ killed her husband with a pair of scissors and plead self-defense. Court held that expert testimony on battered woman’s syndrome could be used to establish Δ’s “circumstances.” [a reasonable person in Δ’s circumstances has to fear imminent harm].

State v. Norman. Δ, a battered wife, killed her husband while he was sleeping. Court held that she could not plea self-defense because harm was not imminent.

State v. Abbott. Δ was attacked by his neighbors who wielded a knife, axe, and fork. Court held that Δ had a duty to retreat before using deadly force, following the MPC.

US. v. Peterson. V came to the alley behind Δ’s house to take windshield wiper blades from Δ’s car. Δ saw V and a verbal exchange occurred. After that Δ went into his house, obtained a pistol, re-entered his yard, and threatened to shoot—becoming the initial aggressor. Δ had no right to use self-defense.

        B. Necessity

	Common Law
	MPC § 3.02

	1) Choose the Lesser Evil

(objectively has to be the lesser evil)

(Unger)
	1) Same § 3.02(1)(a)

	2) No legal alternative (Schoon)
	2) Same (no expressly stated)



	3) Immediate Threat
	   Threat doesn’t have to be immediate



	4) Δ didn’t create necessity
	3) If Δ created necessity recklessly or negligently, he can be guilty of a crime with a reckless/negligent mens rea

 § 3.02(2)



	5) Δ’s choice is not rejected by a specific law


	4) same § 3.02(1)(c)

	6) Not applicable in homicide

(Regina v. Dudley and Stephens)
	5) applies to homicide


People v. Unger. Δ was serving a sentence on an honor farm. Upon arrival, he was assaulted and sexually molested by 3 inmates. He reported the assault to prison authorities and received a death threat from inmates as a result. Δ fled the honor farm and plead necessity. Court held that necessity could be used a defense.

US v. Schoon. Δs entered IRS and obstructed office’s operation by chanting “keep America’s tax dollars out of El Salvador” and splashing simulated blood around. Δs plead necessity because of US’s foreign policy. Held, necessity not a defense in civil disobedience situations (always legal alternatives)

Regina v. Dudley and Stephens. Δs were on boat lost at sea. They killed and ate a boy aboard in order to avoid starving. Held, necessity defense does not apply to homicides. 

Lesser of Two Evils? NO Civil disobedience (protests or giving out needles to prevent aids), homeless and hungry, medical marijuana

        C. Duress [Δ does NOT have to choose lesser evil]
	
	Common Law
	MPC § 2.09

	Belief
	Well-founded fear 

(has to be reasonable)
	Similarly affect a person of reasonable firmness in Δ’s situation (temperament not counted but size, age is)

 § 2.09(1)

	Source of Duress
	Threat from a human being
	Same



	Imminent?
	 Imminent

Fleming
	Doesn’t have to be imminent Toscano



	Threat of…
	Serious body harm or death 

(can’t be a threat to goods)
	Unlawful force

(can’t be a threat to goods)



	To whom…
	( or a family member


	Anyone 

	Contributory Fault
	No defense
	No defense if Δ recklessly placed himself in the situation.

If Δ negligently placed himself in situation it’s a defense to crimes with a mens rea > negligence



	Homicide
	No defense
	Defense to homicide


People v. Toscano-Δ, a chiropractor was threatened with attacks to him and his wife if he didn’t fraudulently file claims with is insurance company. Court held that he could claim duress—it decided that threat didn’t have to be imminent

US v. Fleming-Δ was a prisoner of war in Korea. Δ was told that he would have to walk 150 miles in the winter without shoes or would be sent to a cave if he didn’t help create anti-US propaganda. Held, duress cannot be a defense because threat was not imminent. 

Duress v. Necessity-necessity doesn’t require threat of serious bodily harm and can be from a person or natural force. MPC-they differ on whether recklessness would be an excuse.

        D. Intoxication

	
	Common Law
	MPC  § 2.08



	Involuntary Intoxication


	(see MPC)
	Is a defense if by reason of intoxication the actor lacks capacity to either appreciate the criminality [wrongfulness] or his conduct. [e.g. meets test of insanity]



	Voluntary Intoxication
	Can be used to negate mens rea in specific intent crimes


	Can be used to negate mens rea for negligent crimes only


People v. Hood: ( was drinking, shot a police officer and was convicted of assault with intent to murder. Court held that intoxication was a defense to specific-intent crimes, such as assault w/ intent to murder and reversed conviction.

        E. Insanity

PAGE  
1

_1131095708.ppt




Is Mens Rea Purposely or Knowingly?

Yes

No

Yes

No

Yes

No

First-Degree

 Murder

Adequate Provocation?

Reckless + or

Malice ?

Is Mens Rea Recklessness? 

Is act pre-meditated? 

Gross

Negligence

Involuntary 

Manslaughter

Voluntary

Manslaughter

2nd-Degree

Murder

No

Yes

No

Yes

Reckless

Murder



1) D acts in heat of passion (subjective)

2) Adequate Provocation (objective)

   a) Violent and Painful Battery, b) Adultery 

   c) Mutual Combat d) False Arrest

3) No cooling off period (objective)

4) D didn’t actually cool off
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Is Mens Rea Purposely or Knowingly?

Yes

No

Yes

No

Yes

No

Murder

Adequate Provocation?

Extreme indifference to human life ?

Is Mens Rea Recklessness? 

Gross

Negligence

Negligent 

Homicide

Manslaughter

No

Yes

Reckless

Murder

1) extreme emotional disturbance (subjective)

2) provocation (objective)- more flexible than c. law

    words alones, cumulative provocation considered.

Manslaughter








