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· Purposes of Punishment (1-2)
· Deterrence, Incarceration, Retribution, Define moral values, Utilitarian view of punishment

· Policy (3)
· If clear rule of law, policy or jurisprudential considerations can’t overturn that rule

· Can use law to impart a moral vision as long as not overturning rule of raw

· Without mens rea req, can damage lives of those w good character

· want culpable state of mind married to action

· don’t want to punish ppl for simple inadvertence 
· Util: Deterrence (Gen & Spec), Incap through Incarceration, Rehab.

· Retribution

· Deterrence & Retrib v. Rehab

· Det v. Retrib.

· Incap. v. Retrib.
· Actus Reus: Actions must be voluntary or Failure to act when duty to act (4)
· Involuntary act always defense
· Sleepwalking ; Reflex or Convulsion; Hypnosis
· An omission of action may fulfill actus reas
· Risk knowingly imposed; statute; status rel; contractual; voluntarily assumed aid

· Actus Reas can’t be fulfilled by thoughts-there must be an actual act or failure to act
· Mens Rea-culpable state of mind—can be inferred by conduct or circumstances; Not req’d for S/L (5)
· There is subj fault when behavior does not conform to that of a reasonable person
· Type of criminal states
· Specific intent crimes-have specific mental element required to commit a particular crime (5)
· 1st degree murder, vol manslaughter, all larceny
· Mistake of fact that is reasonable or unreasonable, but honestly held, is defense

· General Intent Crimes-intent to commit the act which constituted the crime (6)
· no intent to bring about specific result, but still liable bc intended to act—def should have known result, even if did not know or intend it

· 2nd degree, invol manslaughter, forcible rape
· Mistake of fact that is reasonable is a defense
· Strict Liability/Public Welfare Crimes (6)
· No mens rea req; actus rea defense only; Malem En Se (stat rape); Malem Prohibitum-vicarious liability
· Voluntary intoxication  v. Invol. Intoxication (6)
· May raise only mens rea defense v. raise actus reas defense
· Transferred Intent-if d intended to commit crime against A, but commits against B, liable for B (6)
· Mistake of Law-a mistake or ignorance as to matter of law is generally not a defense.  (5)
· Only way defense is if: Law not published, Law invalid, Reliance court decision, Advice from a public official

· Malum en se—crimes evil by themselves—murder, manslaughter (5-6)
· Malum en prohibiten—evil only because law says so.  Their prohibition is necessary to regulate general welfare (5-6)
· Homicide-unlawful killing of a human being (7)
· 1st degree murder-the premeditated unlawful killing of a h.b. by another h.b. w malice aforethought 
· premeditated-must have formed intent before act

· Deliberate view v. Instantaneous view: 
· unlawful-d must not have believed that killing was lawful—ie defense, police action

· Justification (self-defense/necessity), Excuse (insanity), Death penalty, Accidents, War
· must be aware that human being (in some cases fetus)

· malice-d intended to kill 
Defenses:

· Specific intent-Unreasonable mistake allowed

· Actus Reas-didn’t voluntary kill, didn’t kill
· Mens Rea-didn’t really intend to kill
· Subjective standard of mens rea-what def actually thought

· Diminished capacity and age may be taken into consideration
· Felony Murder Rule: (8) the killing of another human being during the commission of, or attempted commission of, a felony – making one liable for murder one charges as long as: 
· Death is a direct result of felony

· Felony is inherently dangerous

· Felony is independent of murder

· Burglary, arson, rape, robbery, kidnapping—specify predicate felony
· agency (d wants-most common) v. proximate cause theory (p wants) 
· Deliberative view juris? If so, makes difference
· Rationale

· Felony Murder Rule controversial-substitute mens rea; hold liable for parties over which no control
· Merger doctrine: Is felony is integral part of resulting death/homicide? 
· Defense: attack underlying predicate felony; was the felony over; death of cofelon shouldn’t be included-aor, not prot.
· Voluntary Manslaughter- (9) the deliberate unlawful killing of another that occurs in the heat of passion with legally adequate provocation (provocation relieves malice)
· Actus Reas-killed 

· Mens Rea-must have had intent to kill

· 1. legally sufficient provocation 
· 2. occur in heat of passion

· 3. no time to cool off (look at intensity of provocation)
· 4. def has not cooled off 
· Use obj standard but recognize arguments for modifying obj standard

· 2 underlying rationales for provocation theory: 
A) Diminished capacity theory v. Contributive fault theory

· 2nd Degree (Depraved Heart) (10)  Death occurs as a result of reckless activity that has serious threat of death or serious injury.  The actions are so reckless that they carry implied malice.

· General intent-only reasonable mistake of fact a defense
· Unintended death (Anderson- showed irrational violence rather than intent to kill)

· Brought about by reckless activity

· With a high degree of risk (decided on OBJ standard)

· obj. reckless: balance utility of act vs. risk it poses
· Where def appreciated risk (SUBJ standard)

· Reckless disregard is implied malice 
· actual appreciation of risk
· high probability that act will result in death

· based on antisocial motive

· If in deliberate juris some acts that would otherwise be first degree murder, will be depraved heart murder
· A plain and strong likelihood of death

· Involuntary Manslaughter-(10) is unlawful killing, unintentionally caused by an act which disregards probable harmful consequences
· General intent crime-thus, only allow a reasonable mistake

· Would reasonably prudent person in defendant’s position have recognized that his/her actions posed unacceptable risk?

· lack of precautions can provide for recklessness

A) look for reckless act w unreasonable risk posed to someone else
· Pros: guilt, upholding law, deterrence

· Def: Better use of resources, no need to rehabilitate, incarcerate
· Rape
· Statutory Rape-(11) strict liability crime imposed on a man who has sexual intercourse w a female who has not met statutory age of consent
A) Now gender neutral

B) States modify when age is higher or lower

C) strict liability, can’t raise mens rea defenses of mistake of fact

D) Rationale is to protect victim
E) Defense:

· Actus Reas only-def did not commit prohibited act

· No mens rea defense: Can’t introduce any mistake of fact evidence

· Forcible (11) unlawful sexual intercourse with a woman against her will by force or threat of immediate force
· Early common law
· General intent crime-an honest and reasonable mistake is a defense—

A) negligence or recklessness can substitute for mens rea element—being reckless w/respect to consent no defense
· Resistance is evidence of force and lack of consent and most courts require reasonable resistance.  No resistance, show fear of force was reasonable.    

A) Advantage of unreasonable fear of victim? 

· Generally, statutes have changed common law in 5 ways

A) Removal of marital exemption, homosexual rape, Lesson of force and resistance requirements, women convicted of rape of a man
· raises actus reas and mens rea issues

· Actus reas issues-if plaintiff willing, not rape—act of rape not committed

· Mens rea issue-Would a reasonable person in d’s position have recognized that she was not consenting?  
· mere psychological manipulation or deception not rape—must be force or threat of force
· Theft Crimes-Claim of right defense, can’t use force-vigilantism; intent at time of taking; permanently deprive
· Larceny- (12) trespassory taking (caption) and carrying away (asportation) of the personal property of owner (or 1 w/superior possessory interest) with the intent to deprive that person permanently
· Taking-severance of goods from the possession of the owner and taking into control—even for an instant

· Asportation requirement: requires some movement of the property—however slight
· It is a specific intent crime, so reasonable or unreasonable mistake of fact would negate mens rea

· Claim of right defense works
· Protects tangible and moveable goods of value—no land, no services, no patent rights, no shares
· Specific intent-to permanently deprive another of a property in which they have a superior interest

· Larceny of Lost Property (12)
· 1) trespassory 2) taking 3) and carrying away 4) of personal property 5) of another 6) with intent to permanently deprive AND
A) Def knew owner could reasonably be found
· size of the amount, way it was packaged, and the likelihood that someone would have reported such to the authorities creates an obligation

B) Def had the intent to permanently deprive the owner of the property at the time it was taken.  

· Property which is identifiable—one would have obligation to make some effort to identify

· Mens rea defense-did not know that owner could be reasonably found

· Constitutes negligence, not larceny?
· Larceny because of Mistaken Delivery (12)
· One who took property delivered by mistake could be convicted of larceny if (in addition to 6 traditional elements) prosecution proves:

A) knowledge by the def at the time of taking that the victim made a mistake as to    

      the nature or the amount of the property or to whom it was delivered
B) that def had intent to permanently deprive the owner of the property at the time it was taken.  

· Problem: when is it a taking—at time of delivery or upon realization?

· trespassory taking when receive a property different from what intended

· Larceny By Trick (13)
· Prove traditional elements and:  
A)  defendant uses deceptive means to obtain possession, but not title or ownership, of another’s personal property.  
B) The taking need not be traditionally trespassory (given owners consent).

· Given lawful possession for limited purposes and limited time but use for a different purpose
· Rental car example—test drive car but instead takes it
· Larceny by Stealth (13)
· Courts are more sympathetic to a claim of right defense bc there is no violence involved
A) Ie: a car dealership repossessing a car in the middle of the night
· Embezzlement (14) a statutory crime—

· the fraudulent appropriation of property of another by one who has been entrusted with possession
· fraudulent-usually means with intent to deprive—so even if only intend to deprive temporarily, still fraud

· appropriation-use of property in a manner inconsistent with what the owner has authorized

· Specific intent crime-intent to deprive another of property
· Came into property in lawful manner and converts into own use
· Claim of right defense-mens rea defense—reasonable or unreasonable belief will serve as defense as long as honestly held

· Policy issue

· False Pretenses (14)
· A misrepresentation by the def of a present or past material fact with the intent to defraud the victim where the victim relies on the misrepresentation in transferring title to some property

· obtains possession AND title to property through a fraudulent business arrangement (ie selling worthless stock)

· Material fact is one that would have impacted one’s decision

· Must be a past or existing fact—a knowing misrepresentation of fact
A) promise in future doesn’t qualify as past or present intentions

· Distinguish speculative scenario from a swindle

· Future investment v. Being in power to do what said

· Consolidate larceny, embezzlement and false pretenses into 1 unified theft crime

Aggravated Property Crimes
· Robbery- (13)
· A trespassory taking taking and carrying away of another’s property w the intent to deprive the owner of the property permanently.  
· 1)the taking must be accomplished by force OR by causing the victim to fear the possibility of immediate force 
· 2)the taking must be from the person or from the immediate presence and control of the victim.  

· Force is the power or energy by which resistance is overcome
· Using force after taking property to aid an escape is not robbery bc force must be used in the taking

· The force need not be on the owner, may be on a 3rd party

· Victim’s fear of force doesn’t need to be reasonable, just need to fear it

· Claim of right defense- courts won’t go for it in cases of violence
· Policy rational
· Burglary (15)
· The breaking and entering the dwelling house of another in the nighttime with the intent to commit a felony

· Breaking 


· Entering 

· Dwelling is someone’s house

· Most modern statutes eliminate night, dwelling, and trespassory, Require: 

· The unauthorized entering of a building or structure with the intent to commit any crime
· If store is open but for a different purpose, then unauthorized entry

· Death Penalty-Bifurcated trial  (17-18)
· History: Can’t be imposed w/standardless discretion (Furman); Can’t have mandatory death penalty; Sentencing guidelines ok
· Aggravating Factors: # of victims, method of killing, other felonies, reason for murder. Identity of victim, prior conduct
· Mitigating Factors: Age, Mental capacity, prior conduct, level of participation
· Pro: Sanctity of life, Incapacitation, Deterrence, Retribution, Less likelihood of revenge killings
· Cons: State devaluates sanctity of human life by killing; society loses moral high ground; innocents; no evidence of det.
· Causation-19)At what point did actor not only contribute to event, but can be held legally responsible?
· Cause in Fact/Proximate Cause; Intervening Acts; Substantial Factor Test

· Legality- (20) Statute; Constit-Bill of Attainder, Ex Post Facto, Due Process; Balancing Test; Lenienty
· Inchoate crimes (21) – Attempt, solicitation, conspiracy – Policies; Rationale
· Attempt-( 21-22) Intent to do an act or to bring about certain circumstances which in law, result in crime, and which go past mere prep
· Specific Intent; 

· Substantial Step (common)-shows firmness of purpose Pros-Emphasize whats been done; Def-Ambiguous Probs: get too early  v. Proximity Test
· Balance: Protecting Victim v. Catching criminal unequivocally

· Defense: Abandonment, Withdrawal; Renunciation; Legal Impossibility

· Mixed Factual and legal impossibility (23) (D fires a gun into a corpse) NOT a defense

· Solicitation-(23) Encouraging/Advising another to engage in conduct constituting a crime w. intent that other person do act (mens rea-must actually intend that other commit crime). Merges

· Accomplice Liability: (24) An accomplice is liable for the object crime if he intentionally aided, abetted, encouraged, promoted or assisted in the commission of crime.  

· What about service providers? (telephone operators) – mere knowledge is NOT enough-actual intent to aid?
· Conspiracy: (25-26) An agreement btwn at least 2 ppl, an overt act in furtherance of agreement, purpose to promote unlawful act that is purpose of conspiracy
· Overt act-shows conspiracy at work

· Defenses: (27) Underlying principle-Undo harm you did

· Withdrawal-ends liability for target offense, still guilty of conspiracy; Renunciation-if thwart, get out from conspiracy; Sincere change of heart? Good faith may not be enough.  Involvement w/dangerous ppl

· Policy reasons for conspiracy 

· Attaches liability before attempt 
· Justification- (28) What the actor did was in fact correct—the actor was obj. right and obj. correct in her actions, and the law provides a privilege to do what it otherwise unlawful under certain circumstances.
· Self-Defense-(28-29) A person may use physical force upon another person when and to the extent he reasonably believes such to be necessary to defend himself from what he reasonably believes to be force or imminent use of unlawful force by the other
· Imminent danger? Obj. Standard v. Subj. Standard; Initial aggressor rule; duty to retreat; A preemptive strike against feared aggressor is illegal-imperfect self defense; 
· Battered Woman; 
· Protect home, property, others
· Necessity-(30) Decide to commit a crime to avoid greater danger.  
· Harm to be prevented was imminent; No legal alternatives; causal link btwn crim conduct and avoidance of harm; prevented harm must be greater than harm committed; can’t have recklessly put in situation

· Excuse-Actor was not justified, but bc of actor’s state of mind in an emergency situation created by a wrongdoer, one’s actions may be excused an a basis for acquittal bc of state of mind.
· Duress-Threat of imminent death or serious bodily harm to d, or member or d’s family, permitting d to engage in criminal behavior other than homicide, so long as response was reasonable.  Did d create situation? Opportunity to escape?  
· Obj/Subj standard (reasonable person); actus reas/mens rea defense

· Entrapment-Was def predisposed to commit crime?  If so, no entrapment defense.  If def not predisposed, but was induced by criminal activity then defense.   Obj. Standard-outrageous behavior; Policy reasons

· Insanity
· M’Naughten (we use): Inability to distinguish btwn right/wrong and inability to realize nature of acts.

· Irresistible impulse test -If no defense under M’Naughten, some jurisdictions use irresistible impulse test.  Def was unable to conform his actions to do what he knew to be right.  
· Policeman at elbow-If he can control himself when police around, this is not a defense

· At time of offense

· Time of trial

· Time of exec. – Ethical difficulties for drs. Who heal to kill; medicate? 

Mistake of fact is no defense to …

Reasonably mistake is 

Honest and reasonable is a defense to general intent crimes (?)
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