CRIMINAL LAW – COMMON LAW

Reasons we punish:

· Deterrence – not very effective

· Rehabilitation – not effective at all

· Retribution – fairly effective

· Public safety – effective 

Always remember the balancing test (individual/personal autonomy); ignorance of the law is rarely an excuse; we punish the conduct that is voluntary (goes to mens rea)

I.
Basic Culpability Doctrines:  Actus Reus, Mens Rea, Causation, Strict Liability
A. Actus Reus – the actual conduct
a. Conduct.
i. Act (affirmative)
ii. Possession
iii. Omission (where duty to act and ∆ could perform the act) – (Commonwealth v. Cali)
1. Status relationship
2. Officious intermeddler (Commonwealth v. Pestinikas)
a. Voluntary assumption of care; voluntarily taking care of another to their deprivation; preventing others from rendering assistance
3. Contract
4. Statute (explicitly prohibits the omission or provides a legal duty to act)
b. Result – the actual crime that results (not what the actor thought would happen)
c. Circumstances 
d. Actus reus = all of the conduct, circumstances, and results required by the definition of the offense.
B. Mens Rea – the mental state required for the crime; conduct corroborates the mens rea (Morissette v. U.S.)
a. Required for specific intent and general intent crimes.  If the crime does not require mens rea, it is a SL crime.
b. Purpose, knowledge, recklessness, negligence, or SL = mens rea
c. When the statute is silent, there can be no mens rea requirement for lesser offenses – up to the court to decide (MPC adds in recklessness if the statute is silent).
i. Specific Intent (actual subjective intent – thinking, planning, or hoping at the time of the offense) – usually proven by circumstantial evidence
ii. Δ plans conduct but not yet undertaken (attempt)
iii. Δ starts conduct but intended result doesn’t happen (purpose – a conscious desire or objective)
iv. Δ knows specific conduct occurred (knowledge – awareness or belief)
v. Specific intent = intent to engage in the conduct + a purpose (breaking and entering w/a purpose to steal; assault & battery w/the purpose of rape)
d. General Intent (intent merely to do violent act) – usually proven by circumstantial evidence; general intent = conduct (battery)
i. Recklessness or
1. Definition:  actual awareness of risk that an element of a crime will occur.
ii. Negligence (U.S. v. Yermian)
1. Definition:  the ∆ knew or should have been aware of a risk that an element of a crime will occur
2. “Willful” – a voluntary, intentional act; (Bryan v. U.S)
3. “Willful blindness” – deliberate ignorance, positive knowledge equally culpable (U.S. v. Jewell – see MPC)
a. Requires antisocial purpose
b. Antisocial purpose in omission satisfies blameworthiness
C. Concurrence – the actus reus and mens rea must occur together for it to be a criminal act (unless strict liability), but the result can occur later
D. Intent 
a. May be formed while act is in progress, but after initial actus reus took place
b. Constructive Intent:  the court can construct the necessary intent if Δ should have seen the result (foreseeable even if the result is unintended)
c. Transferred Intent:  If intend to harm one, but instead harm another, the intent is transferred w/equal malice as if you had harmed the one you intended
i. A shoots and intends to kill B, but instead misses and hits C, the intent A had of killing B is transferred to the death of C
E. Motive
a. Definition:  the ∆’s objective, goal, or purpose.  
b. Proof of motive is usually not essential, but often is relevant evidence of mens rea and it always relevant to sentencing (self defense).
F. Blameworthiness – measure through a combination of  two types of behavior:
a. Subjective = knew enough about what they were doing (Purpose, knowledge); we objectively assume that they know they’re not supposed to act a certain way
b. Objective = so they should have known better (Reckless, negligence); objective standard as ∆ subjective understood it
G. Causation
a. Cause in fact – result would not have occurred but for Δ’s action
b. Proximate cause – result was a direct or sufficiently foreseeable product of Δ’s behavior

H. Prima facie case of guilt = actus reus, mens reus, any required causation
I. Strict Liability – liability w-out fault, no mens rea or harm required (U.S. v. Balint; U.S. v. Behrman; U.S. v. Weitzenhoff; U.S. v. Garrett)

a. Public welfare offenses (malum prohibidum – prohibited by statute) – regulatory offenses that are implied or explicit
i. No harm necessary, result not designed to harm individual but public at large; underlying conduct not necessarily immoral (Example:  public health, safety, serving alcohol to minors)
ii. Intent not necessary
iii. Normally involves minor penalties
iv. Balances greater public good w/the interest of the individual Δ
b. Immoral behavior
i. Statutory rape - Garnett v. State
1. No mens rea required as to age
c. Felony Murder – see separate section 

CASES:
Actus Reus:

Commonwealth v. Pestinikas – Δs contracted w/old man to provide care and instead starved him to death, gave him no access to others, and stole his money.

· Holding:  3rd degree murder conviction upheld because there was a duty to act imposed by law (the contract) therefore they could be convicted by an omission to act.  Case strengthened by their mens rea.

· Policy:  They were officious intermeddlers.

· Mens rea:  recklessness for 3rd degree murder.

· Special relationship as a caretaker-patient (codified by common law)

· Officious intermeddler – taking responsibility for someone (here from family and the hospital) creates a duty

Commonwealth v. Cali – Δ sees house on fire (not sure if he set it or not – doesn’t matter) and leaves the scene w-out notifying anyone to extinguish it.

· Holding:  An omission to act satisfies the actus reus requirement; failing to notify implies the requisite mens rea.  
· Policy:  Mens rea could have been formed after seeing the fire and then deciding to collect on the insurance policy – again doesn’t matter if he started it or not.
Mens Rea:

U.S. v. Yermian – Δ made false statements on application submitted to Dept. of Defense

· Holding:  Where knowingly and willfully submitting false information is malum prohibidum (by federal statute), negligence standard applied here – should have known even without actual knowledge.  No knowledge of law necessary, just knowledge of the act.
· Policy:  Looked to legislative intent/statute construction because the statute was unclear and there was disagreement amongst the circuits.

· Dissent:  Argues for Principle of Lenity where if the statute is ambiguous, it should be interpreted in the light most favorable to the Δ.

Bryan v. U.S. – selling guns without a license w/knowledge of wrongdoing but not of actual knowledge of the statute prohibiting selling guns w-out a license

· Holding:  Only need knowledge that the conduct is unlawful; statutory willfulness requirement does not constitute exception to traditional rule that ignorance of the law is no excuse.

· Policy:  Legislative intent looked at because of unclear statute.  

· Most statutes are ambiguous – would be a better system if Congress specified the mens rea requirement.

Morissette v. U.S. – Δ took old scrap metal from government property.  Charged w/unlawfully stealing and converting government property; Δ claims he thought it was thrown away – mistake of fact (Δ argued).

· Holding:  Male in se crimes (stealing) require a mental element (mens rea) and Δ had none so SL does not apply.
· Policy:  Mens rea is an inherent element to criminal law, one can presume it is meant to be in the statute.

· Individual wins over society here in the balancing test:  Public welfare is not at stake and the statute does not expressly state SL.  Court will presume a mens rea requirement and rule in favor of lenity for Δ.
· Court declines to make SL a stealing offense.

· Male in se = a crime or act that’s inherently immoral/evil in itself, blameworthy

· Drugs do not need intent (Behrman/Balint) but stealing does
Strict Liability:

Garnett v. State – Statutory rape case involving retarded man and 13-year-old girl claiming to be 16

· Holding:  Because it is malum prohibidum, the statute does not require mens rea and because it is strict liability it does not allow for a mistake-of-age defense.  

· Policy:  This punishment is more severe than in most strict liability offenses.

· Some states allow for mistake-of-age defenses, others use strict liability if under 10 years old.

· Promotes public health, safety, morals.

· Malum prohibidum = not inherently evil/immoral

U.S. v. Balint; U.S. v. Behrman – doctor prescribes narcotics for addicted patient which violated a new narcotic drug act

· Holding:  Strict liability for violating statute and prescribing drugs – did not matter if knew of the statute.

· Policy:  Also applies to people who sell drugs.

· Regulatory for social betterment – no mens rea because would obstruct statute enforcement (hard to show mens rea).

· Intent depends on the category of the crime.

U.S. v. Weitzenhoff – sewage dumpers violated public health/EPA statutes

· Holding:  Strict liability (i.e. no need to show intent) because Δs were in a position that required them to know the statute (i.e. misktake-of-law would not work here).
· Policy:  SL imposed here because of public health (balancing test); not imposed in Ratzlaf which was a personal tax evasion issue and knowledge of law was necessary.

· Δs were in a position of responsibility to public health.
· Dissenters saw it instead as seeing their job as a public service, if they were midnight dumpers/ignoring Health Dept./motive of financial gain/telling employees to keep quiet the jury would have found them guilty anyway 
U.S. v. Garrett – Δ is caught with a small gun in her handbag when attempting to board a plane.  She claims she did not know it was in her handbag, not that she didn’t know it was illegal.

· Holding:  SL improper when looking to Congressional intent when drafting the statute – requires actual knowledge unless specifically stated.

· Policy:  The higher the punishment, the greater the mens rea.  This came w/high jail time.

· Implies “knew or should have known” standard but statute did not specifically say.

· Point is that she didn’t know she had the gun, not knowing it was illegal.

II.
Defenses

A. Involuntary acts (blackouts, seizures, sleep-walking)
a. Narrow defense if the conduct did not include an act which was the product of Δ’s choice of will 

B. Doctrine of Mistake

a. Mistake of Fact – usually more successful (Garrett)
i. Specific Intent – an honest (even unreasonable so long as the actor actually believed it) mistake is a defense if it negates the specific intent

ii. General Intent – an honest and reasonable mistake is a defense (and conduct would not be criminal if the facts were as the ∆ believed them to be)
iii. Strict Liability – not a defense if it relates to the element for which strict liability is imposed

b. Mistake of Law – usually not a defense (but can negate if the crime has a particular intent element)

i. Specific Intent – 

1. If knowledge is an element of the crime by statute

a. ignorance of existing criminal prohibition

b. ignorance or mistake about material element of crime

2. There must be notice of the law to the citizen.  Lambert v. California.

3. Being misled but the authority is not a defense.  If relying upon an official statement/authority then mistake sometimes acquit.
4. Inherently dangerous conduct is not covered.  People v. Decina.

ii. General Intent – mistake of law is not a defense.

iii. Strict Liability – mistake of law is not a defense.  See Weitzenhoff.

iv. Presumption of knowledge of law where:

1. the act is mala in se.

2. the act presents obvious social danger.

3. No defense if actor was in a position of responsibility which places a duty to inquire/placed on notice as to this duty to inquire into the law.

C. Intoxication as a defense

a. Actus Reus – (People v. Hood)

i. Evidence of extreme intoxication is admissible to show that did not physically perform the required conduct in a specific intent crime – require the ∆ basically to be comatose
ii. Evidence of voluntary intoxication is not admissible to show that Δ did not engage in voluntary act in a general intent crime

b. Mens rea (focus on this)

i. Admissible only to show that Δ lacked the capacity to form the required specific intent.  Lack of intent is a mitigating defense – lessens it to the highest possible general intent crime.
ii. Inadmissible for negating general intent
c. Involuntary intoxication is a defense

D. Diminished capacity

a. Δ can use evidence of mental disease or defect to
i. Negate mens rea

ii. Lower the grade of offense (only used in criminal homicide)
iii. To avoid a capital sentence
b. Unconsciousness is a total defense because it negates the ability to commit a crime (People v. Newton)

i. Unconsciousness and diminished capacity are separate and independent defenses

E. Modesto Doctrine

a. If there is any evidence at all of a material defense (mitigates or removes blameworthiness, disproves one of the elements the state must prove in order to secure a conviction), the judge must instruct the jury on it.  If the judge does not instruct, there is prejudicial error:

i. Invited Error:  If Δ withdraws a request for, or does not object to an instruction because of trial strategy, they may not do so on appeal.

ii. Sua Sponte:  Judge must account for these defenses, even if not requested to do by either party.

F. Insanity – see below

CASES:
Doctrine of mistake, Specific Intent:

Lambert v. California – Former felon convicted of being in L.A. w-out registering w/police department according to local ordinance.

· Holding:  Ignorance of the law defense applies here because no notice of the law was given to the Δ or chance to comply w/statute after notice (SL) – no proof of the probability of such knowledge.
· Policy:  Malum prohibidum not male in se (you know drugs are bad, no way to  know about this)

· Nature of the omission gave no notice (everyone knows that speeding is wrong, drugs, guns, porn) – constructive notice (should have known).

· Penalty too severe for no notice.

People v. Decina – Δ subject to seizures, drove anyway and had an attack resulting in the death of four kids.

· Holding:  Having a legal license was no defense because Π knew he was subject to seizures (engaged in this reckless behavior anyway).
· Policy:  Public safety wins out in the balancing act (public safety more important than the individual right to drive).

Intoxication as a defense:

People v. Hood – Δ shoots an officer in each leg and is convicted of assault w/a deadly weapon and w/the intent to murder.  Instruction for general intent crime given so his defense of intoxication was not allowed.

· Holding:  The crime was actually a specific intent one and therefore the intoxication defense must be admitted.

· Policy:  This applies to the intent to murder charge not the assault w/a deadly weapon (because that is a general intent crime).

· Remember intoxication as a defense cannot prove innocence, just reduces the penalty.

Unconsciousness as a defense:

People v. Newton – Δ shoots cop after being shot in the stomach himself, remembers nothing when he wakes up in the hospital.  He claims complete unconsciousness – no mental state then and therefore an absolute defense.  Charged w/manslaughter.

· Holding:  It is the Δ’s constitutional right to allow the jury to examine the evidence and decide whether or not the Δ was unconscious – they do and therefore his manslaughter conviction is overturned.

· Policy:

· Modesto Doctrine – see above (here the defense was raised sua sponte because trial court erred in omitting unconsciousness as a defense)

· Invited Error Doctrine – see above (this was not tactical on the part of the Δ – he just had an idiot lawyer so it is allowed)

III.
Discretion and the Rule of the Law
A. Avoids problem by:

a. Giving due notice that the act has been made criminal before it’s done.

b. Inform one accused of the nature of the offense charged.

B. Void-for-Vagueness

a. Criminal laws unconstitutional if meaning can’t be fairly determined from words used

b. Fails to give a person or ordinary intelligence fair notice that his contemplated conduct is prohibited by statute

c. Reasonable person test:  when reasonable people read the statute, they differ on its interpretation

d. Arbitrary Enforcement:  arbitrary enforcement able to give retrospective content to poorly defines statutes after they see what a potential Δ has done (ex post facto)
e. Laws that allow for great discretion by law enforcement personnel encourage arbitrary and erratic arrests/convictions.  Papachristou v. City of Jacksonville.  

f. Questions to ask for striking down these statutes:

i. Is there a serious law objective impeded by doing so?

ii. Are they capable of enforcement w/great unfairness?  

C. Overbroad

a. Language so sweeping that its sanctions may be applied to conduct that the state is not permitted to regulate.

b. Restricts/punishes activities which are constitutionally protected

c. Judge can cure overbreadth defect by framing jury instructions so as to limit the statute to something that is not overbroad.  State v. Anonymous.
D. Strict Construction

a. Courts construe statutes as narrowly as possible so as not to amount to retrospective punishment of conduct that was not a crime when it was committed.  (Screws v. U.S.)

b. Don’t convict for a crime that wasn’t really a crime according to statute.

c. Courts prefer to narrow a statute as opposed to overturning one (legislature’s role).

E. Sentencing Discretion

a. Overbroad

i. Sentence cannot violate a constitutional right (i.e. to reproduce, cruel and unusual)

ii. Where fundamental right is concerned, must exercise discretion (People v. Pointer)

iii. If less restrictive remedy available which will achieve same ends, court is compelled to utilize it.  Pointer.

iv. Balancing test between state’s purpose in sentence and protecting a constitutional right.

b. Disproportionality

i. Sentence cannot violate statutory limits or be disproportional to other sentences 

1. Cannot reverse a sentence unless improper or unreliable information in exercising its discretion or failed to exercise any discretion at all in imposing the sentence

c. When determining a sentence:

i. Look at:  nature of crime, intent, criminal history, Δ’s personal background, affect on victim, legal precedent, harm to society, and proportionality to other criminals.  (U.S. v. Ely).

ii. New federal sentencing guidelines, sometimes helpful but usually leaves a judge w/no room for discretion under special circumstances

iii. Elements of a crime can be important for grading (no mens rea required) but not the criminality – night adds to the grading of breaking and entering
CASES:

Void-for-vagueness/overbreadth:

Papachristou v. City of Jacksonville – Several Δs inviolation of vagrancy act (local ordinance).
· Holding:  Supreme Court over because the statute is void on its face and void as applied (void for vagueness) and constitutionally overbroad (protected by the freedom of association).

· Policy:

· Protect citizens from unfair prosecution, laws should give notice, should not criminalize innocent acts

· No De Facto Ex Post Facto allowed (judge defines law after the act is performed)

· Compare to MPC section 250.6 “Loitering or Prowling” on page 90

· Standard for vagueness:  Connelly v. General Construction; statute which either forbids or requires doing an act that is so vague that men of common intelligence must guess at its meaning or have such differing opinions of it that it violates due process

State v. Anonymous – Woman convicted of disorderly conduct and harassment; court overturns conduct conviction but upholds harassment.

· Holding:  The overbroad disorderly conduct statute, void on its face, can be cured with a jury instruction on “fighting words.”

· Policy:

· Fighting words = words that inflict injury or incite an immediate breach of peace (creates a clear and present danger – trumps first amendment rights)

· Harassment charge upheld because even though it is not a present danger it is an invasion of privacy (telephone)

· Harassment test is manner and means by which they occur not content (phone not a public forum)

Strict Construction:

Screws v. U.S. – black man beaten to death by cops w/a personal vendetta against him, tried to convict under Civil Rights Act

· Holding:  It is not sufficient that Δ had a generally bad purpose to convict it was necessary to find that Δ had a PURPOSE to deprive the man of a Constitutional right (here the 14th Amendment – right tried by court and not by ordeal).  

· Policy:  Remanded w/instruction requiring narrow interpretation (here the narrow interpretation is that he knew he was violating a Constitutional right not that he was just beating him up)

· Criminal law does not want ex post facto laws – you have to know in advance so that you can avoid the behavior and know how to prepare for your defense
· Makes the Civil Rights Act vulnerable to constitutional attack for vagueness (question now of should we make the general CRA act a Civil Rights Code w/a list of specific abuses as violations of federal law)
· The problem is that Screws knew that his act was a crime
Sentencing Discretion:

People v. Pointer – Woman almost killed her two sons w/macrobiotic diet.  Sentenced included no conception during 5-year probation period.

· Holding:  Where a fundamental right is concerned, discretion in the form of strict scrutiny must be exercised; if there is a less restrictive remedy available which will achieve the same ends, the court must use it.

· Policy:  Balancing test – individual right trumps children’s public safety.

· De facto alternative (if she got pregnant because she would not take birth control) was either abortion or jail (or not having sex)

U.S. v. Ely – Strong sentence for drug charge was upheld in light of past record despite his cohorts getting much lighter sentences.

· Holding:  Sentence was not grossly disproportionate to the crime because it was multiple drugs counts, caught attempting to rob a bank and kill a cop, missing previous court orders, etc.

· Policy:

· Sentence can only be changed if the trial court:  failed to legitimately examine the case, acted on wrong information, or used no discretion at all.  Appellate courts reluctant to second guess trial court sentencing decisions.

· Proportionality test:  same crime/same jurisdiction, similar situation of persons in other jurisdictions to show that the entire jurisdiction is off

Find section this goes in:

Powell v. State  - Δ allegedly raped and had cuninglingus w/his 17 year-old niece

· Holding:  Statute unconstitutional insofar as it infringes upon right of privacy provision in GA Constitution.  

· Policy:  

· The Government Can Interfere Test:  Compelling state interest and Statute must be narrowly constructed to infringe as little as possible on that right

· Manifest infringement

· Due process clause specifically relating to liberty

Lawrence v. Texas – Two men arrested for violating same-sex sodomy law (again the act was consensual and between two adults).

· Holding: The State cannot make private sexual conduct a crime because it violates the Due Process Clause of the 14th Amendment.  

· Policy:

· Right to liberty under due process clause gives them the right to engage in consensual sex acts common to homosexual lifestyle w-out government intervention.

· No compelling state interest 

· O’Connor concurring:  Cannot treat homosexual and heterosexual acts differently because of the Equal Protection Clause

· Dissent:  Claims compelling state interest there is a homosexual agenda

· Homosexual sodomy not a fundamental right

· Decision is too far-reaching

IV.
Capital Punishment
A. Supreme Court has held that death penalty can only be imposed for a crime involved the taking of a life

a. Challenges to death penalty:

i. Exclusion of jurors opposed to the death penalty, lack of standards given to judges for application, discretionary aspect of how prosecutors decide who gets death penalty
ii. Main challenge is the characterization of it as cruel and unusual punishment

b. Rationale for death penalty:

i. Retribution

ii. Deterrence 

c. Mitigation disallowed

i. No exceptions for treason and high-jacking aircraft

CASES:

Furman v. Georgia – 

· Supreme court held that death penalties that were discretionary and arbitrarily in application were in violation of the 8th Amendment

· Led to states modifying their statutes to reflect these new requirements

· Standards and procedural safeguards created for judges and prosecutors

· One standard was giving certain crimes a mandatory death penalty

· Of course judge and jury discretion as well as executive clemency

Gregg v. Georgia – Δ hitchhiking and kills the two people for their money and car (armed robbery).

· Holding:  The death penalty is not a form of punishment that may never be imposed so long as it does no violate the Constitution.

· Policy:

· Reasons why this does not violate the Constitution:

· Aggravating factors present

· Allowance of mitigating factors

· Done in a bifurcated trial – only allowed at penalty stage and not during the actual trial

· Separate report about Δ’s circumstances/character submitted to trial judge

· Expedited direct review by GA Supreme Court

· Provide standards to jury

· Ways to determine error:

· Death sentence imposed under the influence of passion, prejudice, or any other arbitrary factor

· Statutory aggravating circumstance

· Excessive or disproportionate to the penalty imposed in similar cases considering both the crime and the Δ
· Dissent:

· Cruel and unusual

· Offends the evolving standards of human decency

· Criticism:  Problem remains that the prosecutor still determines whether or not to even pursue the death penalty

· Note:  Gregg exemplifies MPC ideas.

V. Criminal Homicide

A.
General Definitions

a.
A criminal homicide occurs when Δ causes the death of another person w-out justification or excuse.  
d. Two grades:  murder and manslaughter

B. Murder:  Malice Aforethought

a. Murder is causing the death of another with “malice aforethought”

b. Malice aforethought can be express or implied and is required by the common law

c. Malice aforethought – specific intent requirement of CL murder

i. Intent to kill (express malice)

1. Δ intended to kill
2. Δ knew death would almost certainly result
3. Intent can be transferred to a different victim even not the one originally intended 

4. Use of a deadly weapon presumes the intent to kill

ii. Intent to inflict serious bodily injury (express malice)

1. Δ intended to inflict serious bodily injury

2. Δ knew that such harm would certainly result

iii. Extreme Recklessness (implied malice)

1. Δ manifested an extreme indifference to the value of human life

a. Abandoned and malignant heart

b. Depraved mind

2. Actual awareness of risk

a. Unclear if necessary (opinions vary)

b. Awareness relevant for grading reasons

iv. Felony Murder – see separate section

v. Depraved Mind Murder – 2nd degree

d. Degree Structure

i. First Degree Murder

1. Actus Reus:  the unlawful taking of a life

2. Mens Rea:  “willful, deliberate, and premeditated,” specific intent of taking a life, malice aforethought 

3. Felony murder as defined by statute in some states.

ii. Second Degree Murder

1. Must still have malice aforethought but not the other mens rea requirements of first degree murder.  Basic difference is no premeditation.

2. Felony murder involving any unlisted felonies in the statute (again only in some states).

3. Reckless homicide falls into this category as does depraved mind murder.

iii. Third Degree (Reckless) Murder

1. Only some states have this (PA) – Pestinikas 
iv. All murder requires absence of mitigating circumstances 

1. Self-defense

2. Provocation

VI.
Murder – First Degree

A. Malice aforethought required – see above

B. Premeditation required – the mental process of thinking beforehand, deliberation, reflection, weighting, or reasoning for a period of time however short.  Factors:

a. Mistaken Belief:  an honest and reasonable mistaken belief can negate required element, lowering charge from murder one to murder two. (People v. Caruso).

b. Time Lapse:  not necessary to prove premeditation; can be formed spur of the moment 

c. Premeditated Attack:  if the attack was not planned, neither was the killing.  (State v. Bingham, State v. Ollens).

d. Categories of Evidence:  (Gilbert v. State)
i. Planning: activity prior to homicide directed towards victim and with intent of death

1. Having time to premeditate doesn’t mean that it occurred

ii. Method:  manner of killing was so exacting/particular that it must have been planned

1. Attack from behind might indicate premeditation

2. Bringing a weapon (as opposed to bare hands) might indicate premeditation

3. Number of wounds is not necessarily premeditation but can sometimes work to prove premeditation

4. Brutality has nothing to do with premeditation

iii. Motive:  Evidence of prior relationship between victim and Δ
1. Mercy killing does not mitigate premeditation

CASES:

People v. Caruso – Illiterate Italian kills doctor after his child’s death.  

· Holding:  There is no evidence of premeditation and deliberation – instead it was heat of passion because of a mistaken belief that the doctor had caused his son’s death.

· Policy:

· Mistaken belief if honest (not necessarily reasonable) holds the same weight as if it were true (here showing heat of passion not premeditation/deliberation).

· Mistaken belief is a defense to specific intent.

· Substantial grief played into believing the ∆.

· If reaction is a reasonable mistake of fact, leads to reasonable rage then can downgrade to manslaughter.  Negates malice.

· If unreasonable mistake of fact (unreasonable rage), then can downgrade to 2nd degree murder.  Negates premeditation/deliberation.

· Under MPC, this would be EED.

State v. Bingham – Man strangled and brutally raped a retarded woman.

· Holding:  The burden is on the prosecution to prove that premeditation/deliberation actually occurred (just because the time is there to premeditate does not mean it happened).  Here, there was only time so the first degree murder charged is reduced to 2nd degree.

· Policy:

· Manner, motive, and planning must be proven = premeditation

· Deliberate formation and reflection upon intent to take a human life

· Enough time can be very short

State v. Ollens – Man robbed/stabbed cab driver using knife to inflict multiple wounds.

· Holding:  Bingham is distinguishable because:

· There were numerous slashing not just one motion of manual strangulation (premeditation/deliberation), 

· A weapon is used here (premeditation/deliberation), 

· ∆ Struck from behind (premeditation/deliberation), 

· and motive can be found.

· Policy:

· Needing sufficient time to deliberate (Bingham) is still applicable (here the prosecution is just able to show the premeditation/deliberation)

Gilbert v. State – Old man shot his wife in the head from behind twice.  He wanted to end her suffering from Alzheimer’s Disease and Osteoporosis.

· Holding:  Court upholds first degree murder conviction because circumstantial evidence proved premeditation (method, motive, planning).

· Policy:

· Mercy killings not allowed.

· If under MPC, EED would apply (for which there is a reasonable excuse brooding over a long period of time would mitigate this and lesson charge to manslaughter).

VII.
Murder – Second Degree

A. Murder with malice aforethought, just not the other elements of first degree elements (no premeditation, deliberation, reflection; instead an unjustifiable taking of a life)

a. Reckless homicide, unreasonable action.  (Commonwealth v. Malone, Berry v. Superior Court).

i. Δ acted deliberately
ii. Δ had knowledge of danger to human life
iii. Δ had conscious disregard for human life
CASES:

Commonwealth v. Malone – 17 year-old boy played unconventional Russian Roulette with 13 year-old boy (older boy pulls 3 shots against younger boy’s side).

· Holding:  Defendant killed through an act that was intentional, reckless and in wanton disregard of the consequences.

· Policy:

· Court finds gross recklessness therefore 2nd degree

· Intentional – uncalled-for act in callous disregard of its likely harmful effect on others

· Malice was implied in the wanton disregard for human life

Berry v. Superior Court - ∆’s pit bull was not fully enclosed and mauled and killed their neighbor’s two year old child.

· Holding:  Implied malice proved through:

· Actual appreciation of high degree of risk (objective)

· High probability that act will result in death (objective)

· Base, antisocial motive (here protecting illegal pot plants:  unjustifiable) and wanton disregard for human life (subjective)

· Policy:

· Subjective = mens rea

· You need the actual result + the malice

· Malignant and abandoned heart = malice

· Actus reus must be intentional (keeping a dangerous dog).

· Implied malice = no intent to take a life but knowingly ran the risk (which is as bad as intending to take a life)

VIII.
Depraved Mind Murder

A. Recklessly engaging in conduct which places a grave risk on human life under circumstances evincing a depraved indifference to life (Δ sees risks and acts anyway) – People v. Whitfield
a. Implied Malice

i. Objective Test:  Δ’s action creates risk, with high probability of death or injury

ii. Subjective Test:  Δ had awareness of risk, but had gross recklessness
b. Antisocial motive (recklessness plus circumstances evincing a depraved indifference to the value of human life)

c. Universal malice:  malice must be general in nature and directed towards society at large (i.e. conduct not direct at a specific person – shows know extreme indifference to life)

d. Again, intoxication as a defense will not work because it cannot mitigate recklessness (some say it mitigates a knowledge of risk) – (People v. Register – see MPC)

CASES:

People v. Whitfield – Man w/extensive history of drunk driving kills driver in yet another drunk driving accident; he claims unconsciousness and therefore claims no implied malice.

· Holding:    Second degree murder conviction upheld because the implied malice was formed prior to unconsciousness when getting into the car drunk (not at the point of unconsciousness during the actual commission of the accident).

· Policy:

· Implied malice here because knew that the conduct – driving while intoxicated – endangered life of others and was deliberate (objective)

· Mens rea was the knowledge of danger and conscious disregard for human life (subjective)

· Manslaughter = negligence; doesn’t care to know

· Murder = recklessness; knows but doesn’t care (seen VASAP videos)

IX.
Manslaughter – unintentional killings (any criminal homicide committed without malice aforethought)

A. Voluntary

a. Intentional act resulting in death (no malice or intent to kill) 

b. These extenuating circumstances negate malice aforethought:

i. Provocation (negates intent)

1. “Heat of passion” 

a. Must be caused by adequate provocation (legally)

i. Actual Provocation:  Δ actually provoked by a “triggering event”

ii. Adequacy:  Provocation must be legally adequate (mere words are not enough, you need something more) – assault, battery, mutual fights, catching spouse in act of adultery.  (Holmes, Chevalier).

iii. Reasonable Man Standard:  Δ’s reaction from their subjective state of mind must have been reasonable as measured by objective standard of someone in their same mental state

2. Cooling time

a. ∆ did not actually calm down.

b. There must have been no time for Δ to cool down or enough time for court to determine that Δ should have cooled down 
c. Jury decides if a reasonable person would have calmed down

d. Cumulative provocation okay (People v. Berry)

e. Ask same 3 questions:

i. Did ∆ actually cool down?

ii. Should the ∆ have cooled down as a matter of law?  Not mere words (that’s a legal requirement).

iii. Whether ∆ as a reasonable person should have cooled down?

3. Mistake of fact

a. If Δ honestly/reasonably but mistakenly reaches a conclusion, murder can be reduced to manslaughter

4. Burden of Proof

a. Once raised, Π must show beyond a reasonable doubt that Δ was not provoked

5. Presumption of Malice

a. If Π can prove intent to kill, malice aforethought is presumed.  Δ must come forward w/mitigating evidence.  If he does, Π has burden of persuasion to prove malice.
6. Intoxication

a. Not considered.

B. Involuntary Manslaughter

a. Unintentional homicide (no malice or intent to kill); unlawful killing as a result of wanton or reckless conduct; accident killing = manslaughter (Commonwealth v. Welansky)

i. Negligent Manslaughter (State v. Williams)

1. Defined as gross N; willful and wanton N
2. Negligence must be greater than what is required for a civil action – gross negligence in criminal

3. Some jurisdictions have vehicular manslaughter based on negligence

4. Some jurisdictions permit conviction for ordinary negligence if a deadly weapon is used

5. Normally the performance of an affirmative act, but in some states there is a standard of care and not following it is wanton or reckless

6. In order to find involuntary manslaughter due to a breach of duty, there must be a legal duty which when breached was grossly negligent

a. Failure to provide ordinary care can be involuntary manslaughter

b. Reasonable person must have recognized the need for the care and the time period in which it would have occurred (time analysis)

c. Must be established that reasonable care would have prevented death

ii. Reckless Manslaughter

1. Death of another is caused when Δ is aware of and consciously disregards an substantial and unjustificable risk (or when there is a duty to act)
iii. Misdemeanor Manslaughter (Todd v. State)

1. Notion that any death that occurs during the commission of a misdemeanor will be involuntary manslaughter

a. Banned in about half of the states, others have limited it only to misdemeanors that are malum in se or inherently dangerous to life

CASES:

Voluntary, Provocation:

Holmes v. Director – Man bludgeoned wife after argument.  Court does not find wife’s admission of adultery to be sufficient provocation for mitigation.

· Holding:  Without a triggering event mere words are not enough to reduce murder to manslaughter.

People v. Berry – Δ’s wife goes away and comes back sexually taunting and teasing the Δ, tells her she’s in love w/another man, over a two week period.

· Holding:  Cumulative provocation is a legitimate reason to reduce a murder conviction to manslaughter.

· Policy:  No specific type of provocation required – verbal okay.

· Must be such a passion as would naturally be aroused in the mind of an ordinarily reasonable person under given facts and circumstances and that no Δ may set up his or her own standards or conduct 
People v. Chevalier – Two consolidated cases where the Δs killed their wives over “mere words”

· Holding:  Mere words are insufficient to constitute provocation required by law to reduce murder to manslaughter.

· Policy:

· Categories of provocation

· Substantial physical injury or assault

· Mutual quarrel or combat

· Illegal arrest

· Adultery w/offender spouse

· Adultery limited to parties discovered doing it immediately before or after and killing immediately upon discovery

Involuntary:

Commonwealth v. Welansky – Nightclub owner failed to take appropriate fire safety measures resulting in the death of 492 people.

· Holding:  It was enough to prove that death resulted from Δ’s wanton or reckless disregard for the safety of patrons in the event a fire would occur.

· Policy

· Wanton or reckless omission of a duty to act is sufficient – failure to prevent harm (omission not commission)

· This really is criminal negligence but MA does not recognize criminal negligence so they stretch recklessness because of public outcry (used reasonable person standard);  there was a degree of risk/great danger and he had to have a knowledge of the high risk (or a reasonable man would have)
State v. Williams – Indian couple does not seek medical attention for their child because they feared they would lose the baby to the Welfare Department.  

· Holding:  Negligent manslaughter upheld because they did not exercise their affirmative to duty to act as a parent.

· Policy:

· The breach was not recognizing that a doctor was needed when put on notice by symptoms (would reasonable person have known to get medical intervention in time to save baby), the duty was the parent-child relationship, the proximate cause was not going to the doctor which led to death.

· For criminal negligence it is a higher standard than negligence in torts (i.e. gross negligence for a criminal conviction) 

· Note WA state, however, allows conviction for ordinary negligence here though was overturned as a result of this case 

· The husband was an officious intermeddler because he assumed the duty of the child even though it was not his

Todd v. State – Man stole $110 from a church collection plate, deacon with a pre-existing heart condition chases him, dies of heart attack.

· Holding:  Involuntary manslaughter conviction reversed because the petty theft cannot be a legal cause (not direct and foreseeable) that the result (death by heart attack) would occur.  Causation has been historically required for a conviction of manslaughter.

· Policy:

· Similar to felony murder rule, just for manslaughter instead of murder.  Even less common than felony murder rule.

· Misdemeanor murder rule = unintentional homicide that occurs during the commission of a misdemeanor (so unintentional homicide not homicide)

· Requires natural, probable consequence of offense (causation)

· No consciousness or risk here (awareness)

X.
Defenses to Murder 
A. Provocation

a. Act or words that cause a sudden loss of self control (fighting words), removing malice requirement 

i. Reasonable test – for the jury to determine

1. Mere words, gestures, or trespass are not enough

a. Passion → loss of self control → loss of intent/malice → manslaughter
b. Passion → intent to kill/cause great harm → murder
ii. Elements:
1. Negative defense (negates intent)
2. Burden of proof on Π – must prove elements don’t exist

3. Requires a triggering event (must act instantly – without a cooling period)

4. Must be some blameworthiness of the victim

XI.
Felony Murder Rule
A. If a homicide occurs during the commission of a felony, it is ipso facto 1st degree murder, even if it is accidental or unintentional; accomplices also charged

a. First Degree – enumerated felony list by statute (usually includes arson, rape, burglary, robbery); inherently dangerous felonies (all except Smith)

b. Second Degree – all other felonies that are not inherently dangerous and not enumerated by statute (People v. Smith)
B. Purpose is to create a class of careful felons.  To deter dangerous activity by felons, you make it punishable by death.

C. Main concern with FMR is that it replaces showing malice (implied) 

a. Used where culpability for murder cannot be independently established

D. Requirements:

a. It now must be an inherently dangerous felony – People v. Patterson
b. Proximate Cause Limitation:  reasonably foreseeable that death would occur from the manner in which the felony was committed

c. There must be an independent felony (CA rule?) – People v. Smith
d. Homicide must take place during the actual felony – probably from attempt to flight after the felony commission ends
e. Killing must be committed by the felon?
i. Proximate Cause Theory:  Surviving felons are guilty of FM since their commission of a felony set in motion a chain of events that led to the death and the manner in which the death occurred was FOS – State v. Hoang
1. Criticism:  Does not further the concept of creating careful felons – does not deter because you’re liable for idiot buddy

ii. Agency Theory:  Surviving felons are not guilty of homicide unless the act was either directly or constructively his – MUST BE IN FURTHERENCE OF THE FELONY – State v. Canola
1. Used more than the proximate cause theory.
iii. Victim Exception:  Murder is not applied when co-felon is killed during a felony, only applied to innocent victims (some J’s don’t have this rule) 

CASES:

When dealing with the felony murder rule, ask 3 questions:

1. Is there an agency rule?

2. Proximate cause rule?

3. Victim exception?

State v. Hoang – Two co-felons die in arson orchestrated by ∆.

· Holding:  Rejects the victim exception and embraces vicarious liability (every felon held responsible for other felons’ actions because acting in concert).  Here, it is proximate cause because act of each and every co-felon was adopted by each one in furtherance of their goal (the felony).

· Policy:

· Point of the felony murder is to create a careful class of felons so we will hold them responsible (here for the other co-felons actions).  

· Accidental deaths were FOS and thus a natural result of the crime.

· Timeline must be narrow – during commission or attempted commission.

· Felony must be inherently dangerous (courts split on drugs).

· Must be direct result of felony.

State v. Canola – ∆ robbed jewelry store w/co-felons.  Storeowner shoots and kills co-felon, ∆ shoots and kills kills storeowner.  Charged for the shooting of the owner and the owner’s shooting of the co-felon.  Appeals the co-felon murder conviction not of the owner.

· Holding:  Reversed murder conviction of co-felon because of agency theory.  To extend the felony murder rule must occur by hand of felon or co-felon (here it was the owner) and must occur in furtherance of crime.

· Policy:

· If had used proximate cause theory, not agency theory, ∆ would have been guilty 

· Note the legislature changes the statute to create proximate cause felony murder rule with no victim exception rule

People v. Patterson – ∆ gave victim cocaine, she overdoses and dies.

· Holding:  When drug statute is so vast, look to the specific violation (drug - cocaine and activity - furnishing here) to see if the activity was inherently dangerous.  Here it was found to be inherently dangerous so the second degree felony rule can be applied.

· Policy:

· Look to the violation/crime in the abstract to determine if it is inherently dangerous

· Inherently dangerous the majority says is what a high probability of death 

· Sounds like depraved mind murder/implied malice

· Dissent felt inherently dangerous should instead have been substantial risk because of the crack epidemic

· Inherently dangerous felony is always a question for the jury if not enumerated in statute (was not here which is why it gets remanded)

· Here where statute (malum prohibitum) has many wide-ranging offenses the court says to look to the specific offense

· If the act has a high probability of causing death, then malice is objectively implied and no notice is necessary (act is a felony which already gives the notice).

People v. Smith – Mother and boyfriend physically abused child resulting in child’s death.

· Holding:  2nd degree felony murder rule should not apply because the death must be independent of the supporting felony and because FMR would not serve its purpose of deterrence here.

· Policy:

· Application barred where the purpose of the conduct was the very assault which resulted in death

· Cannot FMR when purpose from the get-go was to harm the victim – not creating a careful class of felons which is the rule’s purpose

· FMR here, like most cases, can be proven by showing express or implied malice

· Must be an independent felonious purpose to apply

· Ireland Doctrine – If the purpose of the felony was to harm/kill the victim, it isn’t independent.
XII.
Suicide as Homicide

i. Driving a person to commit suicide through criminal acts (Stephenson v. State)

ii. Was the ∆ the cause in fact; or

iii. Was there a significant intervening cause?

iv. Was the suicide foreseeable?

1. When the ∆’s illegal actions (physical or emotional) cause the victim to become mentally irresponsible, the ∆ is responsible for any action of the victim because it is foreseeable since the ∆ made them go crazy

2. ∆ responsible for virtually all acts then (here suicide)

v. Proximate cause = Cause in fact + FOS

B. Recklessness/Negligence of Duty (Commonwealth v. Atencio)

i. Actus Reus

1. Commission

2. Refraining from encouraging the victim

3. Prevent ∆ from acting

4. No assumption of the risk or contributory negligence

ii. Although the ∆ did not commit the final act, he is guilty of involuntary manslaughter for wantonly and recklessly engaging in conduct where a high probability of substantial harm is present and commission results in such harm

CASES:

Stephenson v. State – KKK leader forces woman to get drunk, get on train to Chicago, attempts to rape her, and chews her to the point of mutilation.  Then she takes poison to avoid shame while still under ∆’s control.  Dies several weeks later as a result of the poison and the wounds that were unintended to.

· Holding:  There was enough evidence for the jury to find the ∆ guilty of 2nd degree murder because his conduct rendered the victim mentally irresponsible and so her actions were the natural and probable consequence of his conduct (proximate cause).

· Policy:

· Even if a number of instrumentalities contributed to the death of a person (poison, wounding, lack of care), a particular ∆ may be held responsible for that death if he acted alone or if his actions are of such magnitude that the law can fairly make a cause and effect relationship.

· Psychological and physical wounds + illegal conduct = proximate cause

· FOS that victim would become mentally unstable because of ∆’s conduct (its severity and can impute malice)

· Would have been a weaker case under MPC because here actual result is insanity not suicide

· ∆’s control and dominion over the victim was determined to be absolute and complete

Commonwealth v. Atencio – 3 guys playing Russian Roulette, two take their turn, and then the third spins the gun and it fires and kills him.  The other two is charged with involuntary manslaughter for reckless conduct.

· Holding:  Because Russian roulette is a matter of luck, participating in the game amounts to the wanton and reckless conduct required for a manslaughter conviction (through the commission and omission of their acts).  Present in this case:

· Wanton, reckless conduct

· High likelihood of death

· Duty not to cooperate or participate in the game (encouraged) – omission (duty not to) and commission (actually playing)

· Victim’s act had substantial connection to the ∆’s acts

· Policy:

· Distinguishable from drag racing cases because they require skill, not pure luck

XIII.
Rape

A. Modern Law

a. Defined as having sex with a woman forcibly and against her will (without her consent) – note it is limited to penile-vaginal intercourse between a man with a woman who was not his wife
b. General intent crime

c. Don’t have to prove resistance to the utmost 

d. Resistance now includes verbal or freezing up

e. Because of this now ∆s can argue mistake-of-fact regarding consent

f. Force can be actual or constructive

i. Actual striking, hitting, restraining – actual 

ii. Threats (can be implied or express), displaying a weapon - constructive

iii. Reasonable fear that victim might use force (though ∆ can argue that the fear was unreasonable) - constructive

g. Defenses to rape:

i. Consent 

ii. ∆’s intoxication not a defense (inadmissible to general intent crime)

iii. Fear was unreasonable

iv. Mistake-of-fact (if honest and reasonable)

CASE:

People v. Barnes – Neighbor acquaintances smoking pot together, man becomes belligerent, woman unsuccessfully attempts to leave, she submits to sex from fear/intimidation of the man.  He claims consent.

· Holding:  Uphold rape conviction because you should look to the totality of the circumstances – a physical showing of resistance no longer required, previously barred psychiatric exam, unchaste woman exception, Hale instruction.  Genuine and reasonable that the act was nonconsensual; can infer resistance from circumstances.

· Policy:

· No longer require victims to risk harm/death to fight off attacker (physical resistance may be more dangerous and some react by freezing).

XIV.
Insanity as a defense

A. Burden of proof = burden of production and burden of persuasion
a. Determined by proving beyond a reasonable doubt and by a preponderance of the evidence (clear and convincing evidence)
B. Burden of production (you must introduce the first evidence on an issue or lose if you do not)  = on the ∆

C. Burden of persuasion (you must persuade the jury on an issue or lose if you do not) = 

a. Many states place it on the ∆.

b. Some states place it on the Π to prove no insanity beyond a reasonable doubt.
c. In federal courts, the ∆ must establish the defense by clear and convincing evidence.
D. M’Naghten Rule:

a. At the time of the offense, as a result of mental disease or defect, was the ∆ unable to know:

i. The nature and quality of the act committed; or

ii. Whether the act was right or wrong.

1. does not possess the moral capacity to understand the wrongfulness of the act; no blameworthiness

iii. Unable to know requires complete incapacity; black and white no varying degrees of insanity 

iv. M’Naghten is a complete defense.

b. Flaws:

i. Focuses on the cognitive (opposite of volitional) aspect of the personality – does not permit the jury to identify those who can distinguish between good and evil but who cannot control their behavior 

1. cognitive = do not know that the nature/quality of the act is wrong

ii. Does not recognize degrees of capacity – all or nothing rule

1. Psychologists perjure because they have to manipulate their answers to fit into a right/wrong category when the behavior usually does not – doesn’t allow a judge or jury to take psychologist’s findings and determine whether the ∆ is right or wrong (the shrink does this)

iii. No volitional prong – those who know right from wrong but cannot control their actions

E. Irresistible Impulse Test:

a. Must have been as a result of a sudden impulse that was irresistible.

b. Volitional rather cognitive focus (lost the power to choose between right and wrong)

c. Use as third prong of M’Naghten test; both instructions given together – never used alone

d. Flaws:

i. Excludes instances of crimes committed post-brooding/non-sudden impulses 

ii. Hard to prove causation

F. “Product,” Durham Defense (D.C. and New Hampshire Rule):

a. Was the crime itself a product of mental disease or defect?

b. Of little practical importance today

c. Flaws:

i. Hard to prove causation

ii. Solely based on medical testimony, again no question left for the jury (no standard to measure competency – just based on testimonial opinion)

d. The Federal Standard – U.S.C. § 17 Insanity Defense Reform Act of 1984 (Hinckley Act)

e. Was the ∆, as a result of a severe mental disease or defect, unable to appreciate the nature and quality or the wrongfulness of hits acts at the time of commission?  Affirmative defense.

i. Eliminates volitional element of defense – does not have to prove that ∆ could control his behavior just that ∆ knew what he was doing was wrong

ii. No more substantial capacity 

iii. Disease must be severe – mere mental disease or defect is not sufficient.

f. Burden of persuasion and production shifts to the ∆

g. Codifies M’Naghten test for all federal courts – only difference is that instead of knowing you must appreciate.

h. Some states do follow the insanity defense as defined by MPC.

G. Punishment when acquitted by reason of insanity

a. Some states commit the ∆ in a psychiatric institution until cured

b. Most states discharge of the ∆ is by judicial order following a hearing (still an indefinite commitment, even if convicted for a short sentence) - ∆ ears the burden of showing that he need no further commitment 

c. Often must prove that the ∆ would not create a substantial risk of bodily injury or serious property damage to another person

d. Same as MPC

XV.
Inchoate Crimes – no actual offense must be completed

A. Attempt is a specific intent crime

a. No reckless or negligent attempt

b. Elements:

c. Intent to commit a crime; intent = mens rea
i. Execution of overt act in furtherance of crime that goes beyond mere preparation

1. = to actus reus required for crimes

ii. Failure to consummate the crime

d. Flaw:  difficult to determine exactly what goes beyond mere preparation

i. Depends on the facts and the harms that will be committed

e. Threat to society is creating the risk.

f. Getting off requires timeliness (abandon before crossing the point of no return) and done so voluntarily

g. Tests to determine whether or not it’s beyond mere preparation:

i. Last overt act theory (pull trigger, doesn’t fire – usually an issue of mechanical failure)

1. Does everything necessary to accomplish the crime

2. Some outside force precludes consummation

ii. Point of no return theory (locus poententiae) – gone far enough just to establish blameworthiness

1. Takes demonstrative steps to corroborate attempt

2. Actual harm is helpful determinative factor

3. Focuses on what has already been done, not what remains to be done (since already exhibited dangerous behavior then he is a dangerous person/blameworthy)

4. Physical proximity test

5. Evaluate how close ∆ was to achieving criminal goal - how much conduct remains to be done rather than how much conduct has already been completed
h. Abandonment defense is not available if past preparation stage.  This provides no incentive to stop a crime since you cannot get back from the point of no return (different from MPC).
i. Punishment:  A separate crime generally punished as a misdemeanor unless a capital crime and then it’s a felony (MPC is graded according to the crime you were committing).  The ∆ cannot be convicted of both the completed offense and an attempt to commit it (like MPC).
B. Conspiracy

a. Actus Reus – agreement between two or more people to commit a crime 
i. Agreement between two or more people to commit a crime
ii. Overt act of agreement – often a requirement 
1. Overt act corroborates the seriousness of the intent
2. Just need one overt act by any of the co-conspirators
3. Act can be legal, just must corroborate intent (jury question)
iii. Bilateral Agreement: 
1. “Two to tango” – must be at least two potentially guilty and prosecutable conspirators
2. Other conspirator can’t be:
a. Minor
b. Idiot
c. Undercover cop
d. Dead person
e. Co-conspirator found innocent
b. Mens Rea
i. Intent to agree to commit a specific crime (specific intent crime)
ii. Intent to carry out the agreement to commit the crime
c. Rationale
i. “Dread Combination” – two evil minds are worse than one
1. They are less likely to back out
2. More likely to continue more crimes, etc.
d. Punishment 
i. Each co-conspirator punished (group L) for each criminal act carried out by any co-conspirator
1. As long as act was in furtherance of committing the crime
ii. Conspiracy punished as felony, even if agreement was to commit a misdemeanor
iii. ∆ can be punished for conspiracy and the substantive act
iv. Conspiracy trial could be held in any jurisdiction where any part of it took place
e. Withdrawal defense
i. Withdrawal must be communicated to all other conspirators
ii. Can happen at any time before the harm is committed, even after last overt act
iii. Rationale – to weaken the conspiracy and encourage others to drop out
CASES:

People v. Staples – mathematician tries to rob bank by drilling holes into floor of rented office space above a bank’s vault.

· Holding:  California court finds that acts of gathering materials and drilling into the floor went beyond “mere preparation.”

· POLICY:

· Abandonment not an issue because he was interrupted by the landlord and CL doesn’t allow it if past mere preparation.  He is because:

· He’s past locus poententiae (employs point of no return test):

· Burglarious tools, renting office space – evidence of intent

· Actual harm of drilling – actus reus (actual harm)

· The drilling of the holes was the point of no return – it was the “breaking” aspect of the breaking and entering crime
XVI.
Defenses to Attempt and Conspiracy – no difference between CL/MPC

A. Legal Impossibility

i. ∆ is not guilty of attempt/conspiracy if the offense would have occurred had the law been as the ∆ believed them to be – true legal impossibility is a defense. 

ii. Definition:  defense to attempt because attempting to do something that is not illegal is no crime (can’t complete because of impossiblity) – private possession of marijuana when legal; attempted a legal impossibility MPC and CL

1. Stealing an umbrella that actually belongs to yourself but thinking it was someone else’s – can’t steal from your yourself, a legal impossibility

2. Conspiring is the exact same.

iii. Factual Impossibility (often a legal and factual impossibility)

iv. ∆ is guilty of attempt/conspiracy if the offense would have occurred had the facts been as the ∆ believed them to be – not a defense

v. Physical or factual conditions that are unknown to the ∆.

1. Attempting to pick an empty pocket – a factual impossibility.  

B. The act was not voluntary

C. Withdrawal (and if conspiracy communicated to the others and done before any harm is done).

XVII.
Aiding and Abetting – no difference between CL and MPC (must be w/the intent/blameworthiness)

A. Could be a get-away driver or something more subtle (police officer w/an affirmative duty to act and does not – complicit) 

B. Example:  cops uniform to someone to impersonate; he obviously cannot impersonate a cop since he is one (the crime a legal impossibility) so he is punished as a principal under MPC

a. CL he gets off completely – legal impossibility to impersonate a cop (as does the guy who actually did it?)

C. An action is often a distinguishing characteristic of the aider and abetter (example of this is the lookout); presence and companionship are sufficient

D. The state must prove several things in order to show that passive conduct is truly criminal in nature:  

a. Criminal intent/mens rea – desire to further the criminal activity of the active fellows.  Bad purpose/intent.

b. Harder to prove:  that such a person did in fact aid by mere presence.

i. Lookout guy is a prime example.  

CASES:

State v. Parker:  Student Larry gives ∆ and two of his friends a ride; they rob him and beat him nearly to death.  ∆ alleges that he just watched and did not participate – apprehended w/the other two when fleeing the stolen car.

· Holding:  ∆’s close association w/the other two criminals and presence at the crime of the scene justifies jury’s conclusion that ∆ joined w/the other two in the common purpose (joint enterprise) of the crime.

· POLICY:

· Inaction = aiding/abetting

· ∆ must have known of the robbery and did nothing to stop it; his presence and acts helped make it possible (not disproving or opposing while present)

2nd degree – murder w-out premeditation/deliberation (DMM – no intent but you’re taking such a high risk – knowingly running the risk w/a bad heart); MPC/CL the same w/different language 

cl = blackened heart DMM; recklessness

mpc = knowingly, purpose, or under circumstances w/depraved indifference (Register handout) which is reckless; concept the same ( implied malice)

didn’t care to such an extent it’s like he wanted to it to happen

1st, 2nd, reckless, manslaughter – even if a strong case for 2nd keep moving down the list

one liner on felony murder rule
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