Defenses (Fairfax Fall ‘06 – Text: Dressler 3rd)
Per Robinson there are 5 categories of Defenses (pp 465-468)

Failure of proof – an element is negated (ie; Δ not aware of an attendant circumstance necessary for the specific intent of a crime)

Intoxication

· Common Law

· Voluntary Intoxication: Poses a failure of proof defense to specific intent crimes “if the degree of inebriation has reached that point where the mind was incapable of attaining the state of mind required.” Commonwealth v. Graves pg 602

· Graves was drunk and tripping and it was held that evidence of his intoxication was valid to assert the defense that he was incapable of forming the specific intent required for first degree murder

· dissent would allow intox to lower the degree of murder, but because there are no degrees of most other crimes he would give no break. “An individual who places himself in a position to have no control over his actions must be held to intend the consequences.”

· PA Leg. soon codified the dissent view

· Involuntary: also a failure of proof defense
· Temporary Insanity: acquittal on intox and not insanity so no commitment

· Forms: coerced (under duress); pathological; innocent mistake; unexpected

· MPC 2.08: (1) defense if it negatives an element (2) self-induced intox ( recklessness if unaware of a risk he would have been aware of sober. (3) intoxication not mental disease. (4) pathological or not self-induced intox is a defense if actor by reason thereof lacks “substantial capacity to appreciate its criminality [wrongfulness] or conform conduct to req’s of law. (5) definitions (pg 1000)
Offense modification – Background rules that exculpate Δ even thought all elements are satisfied (did not cause the social harm ie; paying a kidnapper is not complicity)

Public policy defenses – Social harm and blameworthiness may be present, but we choose not to punish in the interest of some other societal goal. SoL (finality, prevent unfairness), Diplomatic Immunity (foreign relations), Mental Condition (ie; competency – DP consids: Δ must be able to help in his own defense, no punitive effect)

Justification – All elements of the crime are established but the social harm is negated by the avoidance of another harm or by a greater societal interest

Necessity: Choice of evils. Primarily a utilitarian defense “maximizing social welfare by allowing a crime to be committed where the social benefits of the crime outweigh the social costs of failing to commit the crime” (9th Cir. 1991 – US v. Schoon) From a pure retributivist perspective it would seem logical that the actor would still get punished for the lesser crime. The harm was still caused, after all..
· C/L: Δ’s actions although violative of law were necessary to prevent an even greater harm. Historically usually applied in face of a physical emergency not pressure from a person (duress)
· Defense available if person acted in the reasonable belief that an emergency existed and there were no alternative available, even if belief is mistaken

· Nelson v. State (Alaska 1979) Δ car stuck in marsh, he borrowed a dump truck and front end loader to dislodge, they both got stuck

· Elements of Necessity:

· 1) act done to prevent a significant evil

· 2) no adequate alternatives

· 3) harm caused not disproportionate to the harm avoided

· Defense allows for reasonable mistake of fact and actions should be weighed against reasonably foreseeable harm, not actual harm.

· MPC 3.02 (Choice of Evils) (1) conduct believed to be necessary to prevent evil to self or another is justified as long as (a) the harm being prevented by the conduct is greater than the harm prevented by the law and there is no exception (b) in law or (c) legislative purpose to exclude the justification. (2) When the danger is a result of the actor’s own recklessness the justification is not available if crime being defended against has reckless or neg culp. 

· Commentary on 558: Section “reflects the judgment that such a qualification on criminal liability . . . is essential to the rationality and justice of the criminal law, and is appropriately addressed under a penal code.”

· Mentions examples: property destroyed to prevent fire, ambulance running traffic lights, pharmacists dispensing drugs sans scrip in time of dire need

· “A developed legal system must have better ways of dealing with such problems than to refer only to the letter of particular prohibitions, framed without reference to cases of this kind.”

· Limitations: 

· 1) actor must actually believe the emergency exists

· 2) evil avoided must be greater than evil sought to be prevented by the law

· 3) balancing of evils is determined at trial – NOT subjective to actor

· 4) choice of evils does not succeed if law or legislative intent specifically prohibiting the choice of the actor exists

· 5) Even if the choice of evils question goes for Δ, if the crime is one of recklessness or neg and he brought on the emergency through reck or neg, then no defense. Intent crimes still are defended by necessity brought on through reck.
· Technically nothing is off limits. Homicide could be defended against if the choice of evils balancing goes for Δ 


Self Defense:
· C/L: 

· Threat (actual or apparent) of deadly force

· Must be Unlawful and Imminent

· Necessity of response

· No other alternative, before taking of life is justified, also you can’t use SD for a fight you started

· U.S. v Peterson (DC 1973) Peterson could not use S.D. because after confronting would-be thieves Peterson went back into his house to get a gun and came back out. Agressor

· Belief was objectively reasonable

· People v. Goetz (NY 1986) Ct. Appeals held that reasonable belief was an objective standard. Goetz was acquitted by a mostly white jury. 
· Rule of Retreat: must retreat to the wall before you can exercise deadly force in S.D.
· Castle doctrine: attacked in your home = no need to retreat

· US v Peterson (DC 1973) Peterson could have ran into his house from his yard. Can’t use castle doctrine because he was at fault in provoking the conflict

· Proportionality: reasonable force must be used. No deadly force unless defending from deadly force. If deadly force is only option, must endure the less than deadly force assault

· MPC 3.04: (1) Force justified when actor believes it is immediately necessary for the purpose of protecting himself against unlawful force on the present occasion
· (2)(a)Not justifiable to 

· (i) resist any arrest actor knows is being made by a cop

· (ii) to resist a defense of property

· unless (1) actor is a cop, (2) is recapturing prop under 3.06, or (3) force necessary to protect against death or ser.bod.harm

· 3.04(2)(b) deadly force when actor believes necessary to protect against death, ser.bod.harm, kidnapping, or sex compelled by force/ threat (NOT ROBBERY)
· Not justified if (i) actor provoked

· (ii) if he can retreat, give up some property another is claiming right to, or abstain from action he has no duty to take, except

· (1) castle rule: no retreat from home/work unless actor is initial aggressor, or attacked at work by coworker

· (2) cops don’t need to retreat or cease action
· (2)(c) actor gets to estimate necessity without without retreat, (3) confinement justified as long as actor terminates confinement as soon as safe
Battered Woman Syndrome (subset of S.D.)

· Confrontational homicides
· Accepted by most jdxn

· Non-confrontational homicides

· Some jdxns won’t accept the defense because of lack of immediacy

· State v. Norman (NC ct app. 1988; NC 1989) Ct App granted new trial for failure to instruct on BWS/S.D., NC Reversed, reinstated the verdict of voluntary manslaughter with 6 yrs sentence. Gov. commuted

· Hired gun homicide

· Generally not accepted as a defense
Defense of Others
· Parallels self defense, intervenor can use force when and to the extent that, the third party would apparently be justified in protecting herself
· Majority rule: defense stands in cases of valid mistake of fact
· Minority rule: “alter-ego” rule, intervenor only has the same access to the defense that the third party would. So if they had no right to defend, neither does the intervenor
· People v. Kurr (Mich Ct. App. 2002) Defense of others instruction is available for protection of an unborn fetus upon the mother. She stabbed and killed abusive bf, trial ct did not allow the instruct, ct. app. R&R
· MPC 3.05 Use of force just’d to protect 3rd when would be just’d to protect self, and under circs as actor believes the 3rd would be just, and actor believes intervention is necessary (mistake of fact ok)
· Retreat rules: actor must retreat ONLY if it will guarantee complete safety of 3rd, if 3rd would have to retreat under 3.04 then actor must try to cause him to do so if there is safety, neither person must retreat from dwelling or work any more than in 3.04
Defense of Property

· Majority rule: no deadly force 
· Minority: La. Carjacking law
· MPC 3.06: (1) force just’d when actor believes necessary (a) to prevent unlawful trespass to land or chattel believed to be in possession of actor or other; or (b) retake when actor believes he or other was unlawfully dispossessed and (b)(i) in fresh pursuit or (b)(ii) actor believes taker has no claim to right and for land there is no time for a court order
· (2) limitations on possession: (a) person who gave something up no longer has possession unless it is still on his land, (b) don’t get land back just by setting foot on it, (c) license to use land = possession except against licensor
· (3) limitations on force: (a) must resist to desist unless (i) actor believe request would be useless, (ii) dangerous to make the request, (iii) harm would come to the condition of property before request can be made
· (b) can’t forcefully exclude trespasser if it would expose him to ser.bod.harm
· (c) no force against lawful re-entry or reception
· (d) Deadly force only if (i) actor believes it is in defense of unlawful dispossession of dwelling, or 
· (ii) against felonious theft/prop. destruction and (1) there has been use/threat of deadly force against actor, or (2) use of less than deadly force exposes actor or another to ser.bod.harm (basically these are self-defense/def of others, but says that an attempt to reclaim your property is not provocation)
· (4) confinement
· (5) devices (traps)
· (6) force against wrongful obstructor
Defense of Habitation (subset of D.o.P)
· C/L Some jdxns permit deadly force for all invasion, some only if you believe a felony is intended, some only if there is apparent threat to personal safety
· Once in the house it is self-defense
· MPC 3.06 (above) deadly force okay if actor believes person is trying to unlawfully dispossess him of his dwelling or intruder is attempting to commit a felony and has used/threatened deadly force or use of less force would expose someone inside to sub. danger of serious bodily harm
Crime Prevention

· C/L Majority view: deadly force may be used to prevent forcible or atrocious felony
· Minority view: any felony
· Once a felony has already been committed the defense disappears, deadly force never just’d for a misdemeanor
· MPC 3.07 (1) Force in arrest: use of force just’d if actor believes it is immediately necessary to make a lawful arrest
· (2)(a) not just’d unless (i) purpose of the arrest made known and (ii) if warranted then the warrant is believed to be valid
· (2)(b) deadly force not just’d unless
· (i) arrest for a felony, and (ii) actor is authorized as cop or believes he is assisting authorized cop, and (iii)believes force creates no subst risk to innocents, and (iv) believes (1) crime involved use or threatened deadly force, or (2) substantial risk delay of arrest will cause death/ser.bod.harm
· (3) force to prevent escape
· (4)(a) private person summoned by cop for assist in unlawful arrest just’d in using any force just’d in lawful arrest as long as he believes it’s lawful
· (b) pvt pers summoned by another pvt person or not summoned by cop who assists in unlawful arrest just’d in force if (i) believes arrest lawful, (ii) arrest would be lawful if facts were as he believes
· (5) Use of force in Crime Prevention: (a) Force just’d to prevent crime involving threat of bodily injury, dmg to property or breach of the peace, except that (i) limitations on SD, D. to others, D. to prop, etc. still apply, and
· (5)(a)(ii) deadly force not just’d unless (1) actor believes it is necessary to prevent a crim that will cause death or ser.bod.harm AND use of force presents no subst risk to innocents, or
· (2) in prevention of riot/mutiny
MPC Special Cases:

· MPC 3.08: Force by persons with special responsibilities

· Parent/guardians, teachers, guardian of incompetent, doctor, warden, safety of a vessel, order in a vessel

· MPC 3.09 Mistake of law; reckless use of force, reckless inj to innocent
· (1) justifications 3.04-3.07 are unavailable when (a) actor’s belief in the unlawfulness of conduct defended against or in the lawfulness of the arrest assisted in is wrong; and (b) error is due to mistake of law
· (2) justs 3.03-3.08 unavailable when reckless or negligent in the belief and crime being defended against has reckless or negligent mens rea
· (3) if actor is just’d in using force against another but recklessly or neg causes injury to an innocent, no defense to pros. for such reck or neg.
Excuse – All elements established, social harm not outweighed but we don’t hold them morally blameworthy. Blameworthiness is negated. Dressler 576-578 sets out some non-utilitarian/moral arguments for excuse defenses.

Duress – Defense only for crimes less than murder. Typically an excuse although a minority view holds it as a justification because the harm being avoided by death or injury outweighs harm caused by crime
· C/L: Δ will be acquitted of an offense other than murder if 1) another person unlawfully threatened imminently to kill or greviously injure him or another; and 2) he was not at fault in exposing himself to the threat

· U.S. v. Contento-Pachon (9th 1984) Drug mule used duress defense because employer threatened his family. Did not notify authorities because they were “on the take”
· Duress: 1) immediate threat of death or grt bod harm, 2) well grounded fear the threat will be carried out, 3) no reasonable opportunity to escape

· MPC 2.09 Duress – use/threat of force against him or another that a person of reasonable firmness in his situation would have been unable to resist. Exceptions:
· actor recklessly put himself in situatin
· for negl crimes if neg put self in sit
· Wife on command of husband 
· MPC threat doesn’t have to be human, no prohib for application to murder, no imminence requirement of threat
· Reasonable firmness as objective, in actor’s situation as subjective (consider Δ’s size, strength, age, etc.)
· MPC views Duress as a retributivist defense because there is no moral blameworthiness, no reason to punish. The utilitarian argument for duress is lack of effective deterrence

· Distinctions from Necessity (C/L):

· Necessity is an exercise of free will to achieve greater good
· Duress free will is overcome by outside force
· Necessity is usually in the face of phys force of nature
· Duress is in face of human force
· Duress there is no mens rea, but still guilty act (problematic because Δ probably still “intends” or “knows” what is going to happen)
· Necessity the act itself is no longer “evil”, actus reus negated

Insanity – Competency hearing, pretrial notice of defense required, burden on defense, battle of experts, if defense succeeds civil commitment follow hearing – separate hearing to establish whether institutionalization required and for how long
· US v. Freeman (2nd 1966) punishing the insane does not uphold any of the three goals of crim law: rehab, deterrence (utilitarian), and retribution (retribut)

· Why punish a man who can’t reason? Is a man blameworthy who has no free will? Evil or sick?

· Mentally ill as a medical concept, insanity as a legal one

· C/L tests (from Johnson 1979 RI)
· M’Naghten rule (mid-19th): Accused did not know the nature of the act, or if he did, he did not know it was wrong (essentially did he know right from wrong at the time of the act)

· Criticism: M’Naghten as an all or nothing test, also it focused only on cognition, no consid for emotional or volitional impair

· Irresistable Impulse (late-19th): even if accused knew it was wrong he was overpowered by defect of will. Considers cognitive and volitional 
· Used to supplement M’Naghten

· Criticism: Still all or nothing, complete destruction of power of mind req’d; also seems to imply only sudden explosive fit and ignores more common long term brooding and sustained compulsion
· Durham/”Product” Test (1954): not responsible if “unlawful act was the product of mental disease or mental defect.” 

· Too much dependence on expert test, usurped jury function 

· MPC 4.01 test: 4.01(1) as a result of mental disease or defect he lacks substantial capacity to appreciate (cognitive) the criminality [wrongfulness] of his conduct or to conform (volitional) to req’s of law
· (2) mental disease can’t only manifest by repeated criminal conduct (seems to exclude sociopathy)
· Substantial capacity implies less than total psychosis, shades of grey
· Other views (625-628)
· 18 U.S.C § 17: similar to MPC but characterizes mental disease/defect as “severe” and says “unable” to appreciate rather than lack substantial capacity. Furthermore no mention on sociopathy like MPC
· Mental disease as a policy distinction, not medical. Different interests in protecting society and treating the individual. Explains why antisocial personality disorder is excluded (pervasive pattern of disregard for the rights of others). MPC defends the exclusion as being one where legal policy trumps medical terminology

· M’Naghten “know” vs. MPC “appreciate” – appreciate meant to encompass broader knowledge/understanding; ie: a child may know his shooting is killing and that is considered bad, but may not truly understand what death means and the emotional devastation, etc. would not appreciate the damage. “appreciate” supposed to open the door for more complete expert testimony

· Debate over volitional impairment – APA says line between unresisted and irresistible impulses is not clear and the distinction may confuse juries more than cognitive testimony. Lyons court held that because volitional tests imprecise, all impulses should be treated as resistable. Dissent said that this would punish some people who were not blameworthy
· Problems with Durham Product test: test was supposed to reject strict compartmentalization of accused and open door for more complete and free expert testimony but it was too ambiguous and the same condition would often be treated very differently by diff docs or at diff times. Also because productivity was the crucial factor some courts would not let docs speak directly to it because of over influencing the jury, yet this excluded very relevant testimony

· State v Wilson (Ct 1997) Knowledge v Awareness; criminality v. wrongfulness
· Awareness of wrongfulness means that the actor knows society would believe something morally wrong and chooses to pursue an alternative belief system that he knows society would not accept. Thus an actor who knows society would hold it criminal (do not condone) yet believes that if society knew what he knew they would believe his actions justified, is seen as insane
· Positions on abolishment (from MPC comments 652)

· Curb unconscionable abuse: too many wrongdoers are escaping punishment

· Doesn’t serve a useful purpose: most mentally ill get convicted anyway, prison not much more stigmatizing than high security institutionalization, unfair to excuse people who are criminal because of illness but punish those who are criminal because of deprived background, the entire process is wasteful and confusing for juries, criminal conviction should come first and then psychological evaluation to establish what kind of punishment is appropriate
Addiction/Alcoholism
· Robinson v. California (US 1962): CA Health and Safety code outlawed being under the influence or addicted to narcotics. Convicted person guilty of misdemeanor and sentenced to 90-365 days

· US overruled finding the courts’ applications of the law unconstitutional under the VII (cruel and unusual) and XIV (DP) amendments

· equated addiction with illness and said it was unconstitutional to outlaw this sort of status without showing of some other act

· Powell v. Texas (US 1968): US said that being an alcoholic is not a defense to a drunk in public charge

· Δ argued that his alcoholism made him unable to control himself

· court said that alcoholism does not uncontrollably lead to drunkenness in public

· Also said that an overnight stay in jail may be preferable to a prolonged stay in an institution, at least it makes the person sober up temporarily

· Here there was some overt actus reus, as opposed to just a status

· court says this does not fall under Robinson because the statute outlawed DiP not status. A person may be punished only for committing an act which society has an interest in preventing

Infancy

· Based on lack of moral responsibility, lack of knowledge of right/wrong, failure of deterrence in punishment (excuse defense, but some treat it as failure of proof through negation of mens rea)

· usually applied only in crim proceedings, not juvenile

· Common Law: Traditional common law structure is <7 = no crim capacity, >14 = full capacity, 7-14 rebuttable presumption of incapacity
· Similar application as M’Naghten test: does the person know right from wrong – cognitive test, no volitional aspect

· In re Devon T (Md Ct. Spec. App. 1991): Court held that juvenile proceedings had strayed somewhat over time from the parens patraie based foundation that was heavily rehabilitative and less punitive. Because the juvenile proceedings had taken on a more criminal aspect the infancy defense should be extended to those proceedings
· said juveniles would get to use the insanity, retardation, or intoxication excuses, should get infancy also.

· MPC 4.10: (1)(a) <16 years = not tried for or convicted of an offense, instead Juvenile Court has exclusive jdxn. (b) 16-17 not tried/convicted unless J.C. has no jdxn or J.C. has waived jdxn and consented to crim proceedings. (2) If a Δ may be under the provision of part (1) the court has a hearing on the issue and burden is on pros. to establish the crim proceedings are not barred. Otherwise it goes to J.C.
Rotten Social Background

· US v Alexander (DC Cir. 1972): An African American from a bad upbringing shoots and kills a drunk marine after an argument involving racial slurs. Evidence of his background not admitted to mitigate down to manslaughter

· App. judge Bazelon dissented wanting evidence of RSB to be admitted, later formulated theory that a conviction required (1) condemnable act, (2) condemnable actor, (3) society allowed to sit in condemnation

· There is empirical link between poverty and criminality. Should society recognize this as an excuse? Does the actor have a duty to society the breaking of which is worthy of retribution? Are they alienated from community standards? Does deterrence function on such an embittered actor who has nothing to lose?
Cultural Defenses

· State v. Kargar (Me. 1996) Afghani refugee appealing conviction for sexual misconduct due to kissing young son’s penis. Substantial expert testimony to the fact that this was an accepted custom and had no sexual undertone
· Trial court misapplied de minimus statute which provides that a court can dismiss prosecution if the conduct was within license, not refused by person being protected, not inconsistent with the purpose of the law, or did not threaten the social harm to be prevented, or could not have been envisaged by the leg is enacting the law.
· the statute calls for case by case analysis and allows for dismissal of charges where the acts may add up to crime but don’t actually involve any moral blameworthiness

· Even though trial court commuted sentence entirely, the sex crime convictions still had consequences so ME vacated. Found there was no threat to the community

· MPC 2.12 is De Minimus Statute

· Where to draw the line between multiculturalism and American culture? (pg 730)
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