CRIMINAL LAW – MODEL PENAL CODE
I.
Basic Culpability Doctrines:  Actus Reus, Mens Rea, Causation, Strict Liability
A. Actus Reus – the actual conduct 
a. Conduct
i. Act:  voluntary
1. If acting involuntarily, it is a complete defense.
ii. Possession
1. Knowingly procured or received
2. ∆ knew of possession for a sufficient period to have been able to terminate it.
iii. Omission – physically capable to do so and:
1. Expressly defined – statutory imposition expressly made
2. Duty to act otherwise imposed by law
b. Result – any consequence of Δ’s conduct
c. Circumstances – external conditions which must exist at the same time as the crime
B. Mens Rea – the mental state required for the crime (no specific/general intent crimes in MPC); higher the blameworthiness the higher the penalty and mens rea requirement 
a. Levels – must apply to EACH material element, some level of culpability required for all crimes:
i. Purpose:  “conscious objective or desire” for conduct and result; “awareness, belief, hope” for circumstances
ii. Knowledge:    Δ has awareness, satisfied by knowledge of high probability of his conduct or that circumstances exists
1. Knowledge = willful blindness or deliberate ignorance in MPC (United States v. Jewell)
2. Common law equivalent = willful
iii. Recklessness:  Δ consciously disregards (actual awareness) substantial/unjustifiable risk
1. Gross deviation from standard of conduct that law-abiding citizen would observe
iv. Negligence:  Δ should be aware of substantial risk 
b. Distinguishing between levels of culpability
i. Purpose v. Knowing:  presence of “positive desire to cause result” v. absence of “positive desire to cause result”
ii. Knowing v. Reckless:  degree of risk of which the actor is aware (highly probable v. substantial)
iii. Reckless v. Negligent:  awareness of risk by actor (conscious disregard v. should have been aware)
c. Principles of construction
i. If the definition of an offense does not specify any mens rea, recklessness is required (cannot have purpose or knowledge)

ii. When a higher grade of culpability is proved, so are all lower ones

iii. Culpability is required for crimes, but not violations

iv. Culpability must be established for each material element

1. Material elements are those elements relevant to the harm or evil
d. Concurrence – actus reus and mens rea must occur at the same time; results may happen later (same as common law)
e. No doctrine of transferred intent in MPC – but if different person, property, or lesser harm/crime, culpability is established but blameworthiness decreases 

C. Motive = same as CL
D. Blameworthiness = same as CL
E. Causation

a. Cause in fact – result would not have occurred but for Δ’s action (same as common law)

b. Proximate cause – compare details of the actual result to the result in light of the culpability required for the crime (mens rea) with which Δ is charged (comparison of actual result with what was designed, contemplated, or risked result)

i. Compare w/the four levels of mens rea

ii. Often this relates to grading – could get attempt to murder and not murder if circumstances become removed from the original shooting (nurse poisons while in hospital)

F. Prima facie case of guilt = actus reus, mens reus, any required causation
G. Strict Liability – none of the 4 mens rea levels apply
a. Again mostly for public welfare offenses (Never implied, must be explicit in the provision) – rarely imposed

i. Again, similar to CL (see those points)

b. Imposes SL for almost all violations (public welfare offenses considered violations under the MPC) unless the definition of the offense otherwise provides – felonies/misdemeanors require one of the 4 levels 
i. Violations cannot have jail time (i.e. no SL for jail time)
c. Determines causation by asking whether the actual result was a probable consequence of the actor’s conduct
d. Immoral behavior

i. Statutory rape – if sex w/person under 10, then there is no mens rea requirement

ii. Ignorance is a defense.

Knowledge/Willful Blindness:

United States v. Jewell – Δ entered U.S. w/pot in secret compartment.  Knew the compartment but purposely did not check to see if it was empty or if drugs were there.

· Holding:  Court uses common law:  deliberate ignorance (knowingly running the risk) + antisocial purpose = willful blindness.  Willful blindness = negligence conviction.

· Policy:  Willful blindess not an excuse in CL or MPC (Level II of mens rea:  knowledge).

· Subjective:  what Δ believes in MPC.

· Dissent favors MPC.  This would have been:

· Deliberate ignorance + high probability of something illegal = knowledge.  Knowledge = conviction.

· MPC requires (not given in Jewell’s modified MPC case):
· A high probability (that the drugs were in the car)
· The ∆ could not be convicted if he actually believed there was no controlled substance in the car (subjective)
II. Defenses

A. General
a. ∆ bears the burden of production for all defenses and affirmative defenses
b. Π bears the burden of persuasion for all defenses and affirmative defenses
c. The only exception is where a particular provision explicitly shifts the burden of persuasion to the ∆

B. Involuntary acts

a. Like common law, this is a narrow defense but can be a complete defense in MPC
C. Doctrine of Mistake
a. Mistake of Fact
i. It is a defense if it negates any mens rea requirement
ii. It is a defense if it establishes a state of mind that constitutes a defense (diminished capacity, etc.).
iii. Not a defense if Δ would be guilty of another offense had the situation had been as he supposed 
1. Can reduce the grade and degree of the offense to what he would be guilty if the situation had been as he supposed (i.e. not a complete defense)
b. Mistake of Law
i. Ignorance of the law is no defense unless specified by MPC or statute (though more of a reasonable belief to know it was wrong is required as opposed to an inherently bad male in se crime)
1. Exceptions
a. When statute is not known to the actor – not published or reasonably made available
b. Acting in reliance upon an official statement of the law (or later made invalid) – cannot be made by a private attorney, does include a prosecuting official (People v. Marrero)
c. ∆ must actually believe conduct was lawful and reliance must have been reasonable.
D. Intoxication – MPC § 2.08

a. Not a defense to a crime unless it:

i. Disproves an element of the offense (purpose or knowledge); like CL specific intent
ii. Negates the awareness required for recklessness (unless he would have been aware of the risk if not intoxicated); like CL general intent
iii. As to negligence, the reasonable sober person standard is applied; like CL general intent
iv. Involuntary intoxication is an affirmative defense (includes pathological)

b. If crime has a reckless standard, Π can use evidence of intoxication to show that Δ was unaware of risk
c. If crime has a negligence standard, Δs conduct is measured by a reasonably sober person standard (State v. Coates)

d. Pathological intoxication is a defense (Example:  take Tylenol and have violent, unexpected reaction to it) – intoxication that is not self-induced
E. Diminished capacity

a. Evidence of mental disease or defect

i. Admissible whenever relevant to establish or rebut a required mens rea element

b. Unconsciousness

i. Not admissible if self-induced (same rule as intoxication) 

c. EED

F. Modesto Doctrine

a. If there is any evidence at all of a material defense (mitigates or removes blameworthiness, disproves one of the elements the state must prove in order to secure a conviction), the judge must instruct the jury on it.  If the judge does not instruct, there is prejudicial error:

i. Invited Error:  If Δ withdraws a request for, or does not object to an instruction because of trial strategy, they may not do so on appeal.

ii. Sua Sponte:  Judge must account for these defenses, even if not requested to do by either party.

Doctrine of mistake, mistake of law:

People v. Marrero – DE federal prison guard carried concealed weapon in NY according to what he thought was in accordance with the statute.

· Holding:  Interpreter of the statute was not officially authorized to do so, therefore reliance on this “official” statement was not a defense.

· Policy:  Court seeks to limit mistake-of-law defense – interprets the statute narrowly

· Statement later determined to be erroneous does not apply here (issue was that the person who interpreted the statute did not have the binding legal power to do so)

Intoxication as a defense:  

State v. Coates – Intoxicated man stabbed off-duty cop twice while walking to patrol car after being busted for a hit and run.  He did not remember any of it.  Charged w/3rd degree (negligent) assault.

· Holding:  Because the crime is negligence, and there is no mental state to negate, intoxication as a defense is irrelevant (and the court finds that the conduct was a gross deviation from what a reasonable person would have done).

· Policy:  The statute is not identical to MPC.

III.
Discretion and the Rule of the Law

A. Sentencing

a. Felony sentences dictated by § 6.06:

i. 1st degree felony

1. minimum, 1-10 years

2. maximum, life imprisonment

ii. 2nd degree felony

1. minimum, 1-3 years

2. maximum, 10 years

iii. 3rd degree felony

1. minimum, 1-2 years

2. maximum, 5 years

B. Loitering/Prowling - § 250.6

a. If a person loiters or prowls in a manner unusual for law-abiding citizens can only be arrested if the person:  takes flight, refuses to identify himself, tries to conceal self or object (Nelson)

b. Officer must give the person the right to dispel alarm

Milwaukee v. Nelson – Man “doing nothing” outside a club doing suspicious handshake.  Arrested for loitering under statute.

· Holding:  The statute can be cured by providing proper notice (must give suspect opportunity to dispel any alarm).

· Policy:  

· Statute looked at for overbreadth and vagueness.

· Test for void-for-vagueness:  is so obscure that persons of ordinary intelligence must necessarily guess as to its meaning and differ as to its applicability

· Test for overbreadth:  if so sweeping that its sanctions may be applied to conduct which state is not permitted to regulate

IV.
Capital Punishment
A. MPC takes no position if death penalty should be allowed for murder.

B. Established guidelines for its imposition:

a. Bifurcation

i. A separate trial for sentencing to death

ii. Can introduce new evidence or legal argument to mitigate or aggravate

iii. Uses the same jury

b. Criteria for decision

i. Judge must follow certain standards in allowing consideration

ii. Must find an aggravating circumstance

iii. Must establish that no mitigating circumstances allow for leniency

V. 
Criminal Homicide

A. General Definitions
a. § 210.1 – a person is guilty of criminal homicide if he purposely, knowingly, recklessly or negligently causes the death of another human being
b. Criminal homicide = murder, manslaughter, or negligent homicide
B. Murder
a. MPC abandoned “malice aforethought”
b. Rejection of grading structure; murder has no degree
iv. Murder is the first degree
A. Committed purposefully or knowingly
v. Manslaughter is the second degree
A. Committed recklessly
vi. Negligent homicide is third degree
vii. All murder is a felony of the 1st degree
C. § 210.2 – criminal homicide is murder when:
a. Committed purposefully or knowingly or
b. Committed recklessly under circumstances manifesting extreme indifference to human life
i. Recklessness involves actual awareness of risk of death.
ii. Exception found when EED (reduces to murder to manslaughter)
iii. Provocation, triggering event, and cooling period are common law
CASES:

People v. Register – Drunk man celebrating administrative jail mix-up shoots several people in a bar.  Shot at one, mistakenly injured another, and killed a third for no reason.

· Holding:  Court affirms 2nd degree murder because recklessness is the required mens rea for depraved mind murder and intoxication cannot negate recklessness.

· Policy:

· Under strict MPC, the intoxication would have negated the awareness required for recklessness (∆ argues for this).

· Drunkenness is like an objective circumstance like breaking and entering at nighttime (darkness) versus daytime (light) – does not effect mens rea.

· Required mens rea = recklessness; recklessness = being unaware of risk because of voluntary intoxication

· This court will not negate the recklessness because the intoxication was voluntary

· Depraved mind not an element so intoxication a circumstance not an element 

· Dissent feels that intoxication should be used to negate the crime to manslaughter – it’s a blameworthiness factor according to what’s in the mind of the actor (he’s willing to kill but he doesn’t see it that way) – should have been a ? for the jury; FAVORS MPC APPROACH

VI.
Murder


A.  See Criminal Homicide.

VII.
Murder – Second Degree

A. Doesn’t exist – no degree structure.

VIII.
Depraved Mind Murder


A.  Doesn’t exist – no degree structure.

IX.
Manslaughter

A. § 210.3 Manslaughter

a. Criminal Homicide constitutes homicide when:

i. It is committed recklessly

ii. Homicide that would otherwise be murder is committed under the influence of EED as an affirmative defense [reasonableness [objective] is determined from the viewpoint of the actor under the circumstances as Δ believed them to be – subjective] 

1. Provocation, triggering event, cooling off period are not factors

2. Provocation under MPC:

a. Instead of CL provocation, it focuses on the ∆’s emotional condition at the time of the offense.

b. Eliminates that the provocation must be adequate

c. Takes in the actor’s situation (∆’s physical or emotional makeup – blindness, shock, or extreme grief are examples)

d. Eliminates the separate cooling time inquiry – under MPC it is just taken into as a reasonable explanation/excuse for the ∆’s behavior

e. Mistake is allowed – again as the ∆ believed them to be

b. Manslaughter is a felony of the second degree

c. No “voluntary” or “involuntary”

d. No misdemeanor-manslaughter

B. Negligent Homicide

a. Criminal homicide constitutes negligent homicide when it is committed negligently

b. Felony of the third degree

CASES:

State v. Elliott – Δ kills brother for past wrongs and generally shitty life.

· Holding:  EED is permissible to allow the jury to mitigate murder down to manslaughter.
· Policy:
· Factors of EED:
· Not a mental disease or defect that rises to the level of insanity
· Δ is exposed to extremely unusual or overwhelming state that is not mere annoyance/unhappiness

· Δ had an extreme emotional reaction to it.

X.
Defenses to Murder


A.  EED is the only one available all the time.  Intoxication sometimes.

A. Extreme Emotional Distress
a. The jury should be instructed that the reasonableness (objective) of a Δ’s act under EED is to be determined from the viewpoint of a person in the Δ’s situation under the circumstances the Δ believed them to be (subjective)

b. Elements:

i. Burden of proof on Δ
ii. Mitigates culpability

iii. Does not require a triggering event – cumulative events can create EED

1. Δ can suffer emotional trauma over a long period of time (brooding) and then have a seemingly unprovoked violent reaction
2. Victim need not have any specific blameworthiness

XI.
Felony Murder Rule
B. MPC doesn’t have Felony Murder Rule – instead wants to convict for murder only those cases where they intend to kill, knew that death would result, or manifested the level of indifference to human life 

C. To be convicted of murder, you must show malice in MPC but there is a rebuttable presumption: 

a. Under circumstances evincing a depraved mind, recklessness is presumed if homicide takes place during the commission of an inherently dangerous felony.

b. This presumption can be rebutted unlike common law by Δ.

c. Seven reasons the MPC drafters limited the FMR:

i. Felonious act must be inherently dangerous to life.

1. Must be in abstract, not specific to the case

ii. Homicide must be a natural and probable consequence of the felonious act

iii. Death must be proximate caused

iv. Felony must be malum in se

v. Act must be a common-law felony

vi. Time period during which the felony is in the process of commission must be narrowly construed

vii. Underlying felony must be independent of the homicide

1. If purpose of felony was to harm the victim, then that death is not independent; the death must be accidental (what you set out to do is not to harm someone) – otherwise, it would just be murder or manslaughter in the first place

CASES:

People v. Aaron – Convicted of first degree murder as a result of homicide during armed robbery.

· Holding:  Michigan repeals the felony murder rule because the commission of another felony is not sufficient to replace a finding of malice:

· Malice = the intention to kill

· Malice = the intention to do great bodily harm

· Malice = the wanton and willful disregard of the likelihood that the natural tendency of Δ’s behavior is to cause death or great bodily harm

· Can be just one of these things to prove malice and here the last one.

· Policy:

· FMR a bad idea because the elements are murder are usually there, it’s just that the state would have to prove it.  See malice above.

· Court bases its repeal of FMR on MPC

· Can infer implied malice or constructive intent from evidence (again FMR not necessary)

· Cites the 7 reasons for limiting the FMR discussed by the MPC drafters

· Grading statute survives in MI, just FMR repealed

XII.
Suicide as Homicide

A. § 210.5 – Causing Suicide

a. A person may be convicted of criminal homicide for causing another to commit suicide only if he purposely causes such suicide by force, duress, or deception

b. A person who purposely aids or solicits another to commit suicide is guilty of a felony of the 2nd degree if his conduct causes such suicide or an attempted suicide, and otherwise is a misdemeanor

B. § 2.03 – Causal Relationship between Conduct and Result

a. Conduct is the cause of a result when:

i. The result would not have occurred “but for” the conduct

ii. Relationship between conduct and result satisfies any additional causal requirements

b. When purposely or knowingly causing a particular result is an element of an offense, the element is not established if the actual result is not within the purpose or the contemplation of the actor unless:

i. Actual result differs from that designed or contemplated (different person, more serious)

ii. Actual result involves the same kind of injury or harm as that designed and is not too remote or accident in its occurrence to have a just bearing on the actor’s liability or on the gravity of his offense

c. When recklessly or negligently causing a particular result is an element of an offense, the element is not established if the actual result is not within the purpose or the contemplation of the actor unless:

i. Actual result differs from that designed or contemplated (different person, more serious)

ii. Actual result involves the same kind of injury or harm as the probable result and is not too remote or accidental in its occurrence to have a just bearing on the actor’s liability or on the gravity of this offense

d. When causing a particular result is a material element of an offense for which absolute liability is imposed by law, the element is not established unless the actual result is a probable consequence of the actor’s conduct

XIII. Rape (Differences from CL)

A. No spousal protection – possibly not different from CL?  Modern CL statutes often disagree.  This varies from state to state – some don’t allow it; some do.
B. Endorses the Hale instruction (women should be mistrusted)

C. No requirement that fear be reasonable

D. Sexual promiscuity admissible as a defense

E. Lack of consent by the woman is not a separate element.
F. Victim’s testimony must be corroborated.
G. Intercourse it not just limited to penile-vaginal penetration
H. REQUIRES FORCE.  Alternatives to force:
1. Threats of serious harm
2. Impairment by drugs/intoxicants administered by the ∆ w-out the woman’s knowledge (prevents resistance)
3. Where the woman was unconscious
4. The victim is less than 10.
I. Lesser offenses are committed when the victim’s judgment is impaired in other ways (older man preys on a young girl or victim is misled as to the nature of the act being performed)
XIV.
Insanity as a defense

A. § 4.01 merges M’Naghten and irresistible impulse test:

a. A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the wrongfulness of his conduct or to conform his conduct to the requirements of law.

i. Allows degrees of insanity.

ii. Adds ability to conform behavior requirements since there are people who know right from wrong but cannot change their behavior

iii. Purpose is to prevent abuse of rule:  cannot use prior criminal acts to show insanity, must first establish that there is a mental defect (recidivist)

b. Insanity is an affirmative defense

c. Burden of production on ∆

d. Burden of persuasion on Π
B. Used in about one half of state courts

CASES:

U.S. v. Freeman – 2nd circuit adopts MPC insanity defense over M’Naghten rule in case of ∆ selling heroin w/a history of abusing drugs, alcohol, and being knocked out in prize fights.  

· Holding:  The court will instead use the MPC because psychiatry has developed scientifically to the point of making M’Naghten obsolete, and classifying the Δ’s mind can usually not be put rigidly into right-wrong terms.  SEE MPC.

· POLICY:
· Treatment of mentally ill in mental institutions would better serve the interests of society as well as those of the ∆.

· Years later, after MPC adopted in all federal circuits and half the states, the Hinkley decision led federal courts to abandon the MPC and create the Federal Insanity Reform Act.

· MPC Test:

· Puts issues of fact back with the jury

· Creates areas of gray so psychiatrists can give honest assessments

· Adds volitional element

· Total incapacity not necessary, but slight incapacity won’t acquit

XV.
Inchoate Crimes - no actual offense must be completed
A. Definition of attempt under MPC requires:

a. Must have purpose to engage in all elements of the offense.  This = the conduct element.

b. Must have purpose to cause result elements of the offense as if the conduct had been completed or believe that the result will court without further conduct.

c. Must have appropriate mens rea required for all elements of the crime.  Requires the kind of culpability that the completed crime would have needed.
i. Unlike CL, recklessness, N or even SL is sufficient mens rea but only for circumstance elements not the result
B. Substantial step test helps to clarify actus reus – purposely does or omits to do anything which under the circumstances as he believes them to be is an act or omission constituting a substantial step in a course of conduct planned to culminate in the commission of a crime.

a. Where all acts not completed, requires substantial step:

i. In course of conduct toward commission of crime

ii. Strongly corroborative of actor’s criminal purpose

C. Abandonment is an affirmative defense if total, complete, and voluntary (unlike CL, can go past locus poententiae) – reasoning is to encourage people to stop committing crimes and you are possibly no longer blameworthy
a. Not voluntary if:

i. There are unanticipated difficulties, unexpected resistance, or circumstances that increase probability of detection or apprehension.

ii. OR decide to postpone until another time or substitute another victim or another but similar objective.

D. Punishment:  graded/punished as the crime you were attempting unless it is a capital crime (2nd degree crime, then 2nd degree charge) – relates to blameworthiness

a. Cannot be convicted of both the offense and an attempt to commit it

E. Conspiracy

a. Actus  Reus – agreement plus an overt act in pursuance of the crime
i. Agreement:

1. ∆ agrees w/other person that they or more than one of them will engage in conduct which constitutes the crime or an attempt OR
2. ∆ agrees to aid such other person in the planning or commission of such crime or an attempt of such crime
ii. Overt Act:
1. Overt act in pursuance of the crime is required (committed by the ∆ or any other party)
2. UNLESS the crime is a 1st or 2nd degree felony – then no overt act needed
a. Because these are serious crimes so no need to corroborate ∆’s seriousness of intent when agreeing
iii. Unilateral Agreement:
1. This is main difference between CL and MPC

2. “One to Tango” – can be an agreement w/anyone, not just another guilty co-conspirators
3. Can include minors, innocent co-conspirators, dead, undercover cop
4. Rationale – just measuring ∆’s blameworthiness
a. If he agreed w/anyone, he is culpable
b. Mens Rea:
i. Agreement formed w/“purpose of promoting or facilitating the crime”
1. ∆ must act w/purpose to promote conduct and result of offense
2. ∆ must know, believe, or hope that all circumstance elements will exist 
c. Rationale:
i. Measuring blameworthiness of ∆’s mind
ii. Hoping that ∆’s could work together to discourage each other
d. Punishment:
i. Can’t be punished for conspiracy and substantive crime (unlike CL)
1. Again relying on concept of blameworthiness
ii. Punished to highest degree of the crimes ∆ intended to commit
1. Unless it is capital or 1st degree felony – then it is punished as 2nd degree felony
e. Renunciation (withdrawal):
i. Affirmative defense – burden on ∆
ii. ∆ must “thwart” success of conspiracy
1. Must take concrete, successful steps to stop crime – some courts allow for you to just slow down, important thing is that you tried to actually thwart the commission of the crime through intervention and can prove it
2. Might be enough just to show good faith action though it has to be complete and voluntary
3. Different than CL, where all ∆ had to do was communicate withdrawal – here that is not required though might help
CASES:

State v. Latraverse  - ∆ goes after undercover agent to witness tamper prior to his trial after agent busted him selling stolen cars.  ∆ had arson tools plus threatening note.  Goes to agent’s house; pulls a U-turn to get away when cops come as back-up.  Claims abandonment and just mere preparation.

· Holding: Because the court wants to recognize an abandonment defense so that individuals will desist in pursuing their criminal activity, the case is remanded for the Δ to argue this but he fails to show that his actions were just mere preparation.

· Most likely guilty of attempting to knowingly and maliciously to dissuade a police officer from giving testimony before a grand jury, formality that it was remanded.

· POLICY:

· Still must prove blameworthiness  (done here, just in general under MPC)

· Requirement of substantial step shifts emphasis from what remains to be done to what already has been done.

· Encourages early police intervention.

XVI.
Defenses to Attempt and Conspiracy – no difference between CL/MPC

i. Legal Impossibility - § 5.04

ii. ∆ is not guilty of attempt/conspiracy if the offense would have occurred had the law been as the ∆ believed them to be – true legal impossibility is a defense

iii. Definition:  defense to attempt because attempting to do something that is not illegal is no crime (can’t complete because of impossible) – private possession of marijuana when legal; attempted a legal impossibility MPC and CL

1. Stealing an umbrella that actually belongs to yourself but thinking it was someone else’s – can’t steal from your yourself, a legal impossibility

2. Conspiring the exact same.

iv. Factual Impossibility - § 5.05

v. ∆ is guilty of attempt/conspiracy if the offense would have occurred had the facts been as the ∆ believed them to be – not a defense

vi. Physical or factual conditions that are unknown to the ∆.

1. Attempting to pick an empty pocket – a factual impossibility

XVII.
Aiding and Abetting – no difference between CL and MPC (must be w/the intent/blameworthiness)

A. Could be a get-away driver or something more subtle (police officer w/an affirmative duty to act and does not – complicit) 

B. Example:  cops uniform to someone to impersonate; he obviously cannot impersonate a cop since he is one (the crime a legal impossibility) so he is punished as a principal under MPC

a. CL he gets off completely – legal impossibility to impersonate a cop (as does the guy who actually did it?)

C. An action is often a distinguishing characteristic of the aider and abetter (example of this is the lookout); presence and companionship are sufficient

D. The state must prove several things in order to show that passive conduct is truly criminal in nature:  

a. Criminal intent/mens rea – desire to further the criminal activity of the active fellows.  Bad purpose/intent.

b. Harder to prove:  that such a person did in fact aid by mere presence.

i. Lookout guy is a prime example.  

Grading of other offenses, just not murder in MPC.

NY – think MPC (all NY except Caruso)
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