Elisa Kantor: Criminal Law Outline

24

I.  What constitutes criminal conduct?
Crime: A crime is conduct which will incur a formal and solemn pronouncement of the moral condemnation of the community.  Crime causes “social harm.”
Punishment: the threat (or imposition) or unpleasant physical consequences.  Sometimes this can take the form of the condemnation itself.
Standard of proof: Due Process Clause of the Constitution: requires prosecutor to persuade the fact finder “beyond a reasonable doubt of every fact necessary to constitute the crime charged.”
Four elements: 
(1) a voluntary act (“actus reus”)
(2) a culpable intent (“mens rea”)

(3) “concurrence” between the mens rea and the actus reus; and 
(4) causation of harm. 

Sources of Criminal Law
· Statutes: conduct is not criminally punishable unless proscribed by statute
· Model Penal Code
· Precedent: ascription of legal authority to judicial precedent - stare Decisis
· Constitution

II.  Theories of Punishment: What is the purpose of punishment?  How do we justify it?

Any system that intentionally causes suffering requires justification.
2 arguments throughout each theory of punishment:
*Normative argument: ought.  Value laden “should” argument.  Is this rule justifiable?  Is it ethical?

*Descriptive argument: is.  Describing how people actually behave.  Does this rule work?

Critiques of theories of punishment:

*Internal:  you accept the underlying argument, and you agree with the aim, but propose a different method for getting there.
*External:  you don’t accept the stated goal.  You critique from outside the framework.
( UTILITARIANISM

Greatest Good for the Greatest Number; Maximizing Good and Happiness in Society
Justification for punishment: it will reduce crime.  Punishment is justified as long as it prevents crime from occurring.  Forward looking – want to punish crime today to reduce crime tomorrow.

“Consequentialist” theory of punishment – actions are morally right if, but only if, they result in desirable consequences.
“Reasonable utilitarian” – one who will balance the expected benefits of his conduct against its risks.  He will avoid criminal activity if the perceived potential pain (punishment) outweighs the expected potential pleasure (criminal rewards).

Based on the premise that people are rational actors
*General Deterrence – main goal.  D. is punished in order to convince the general community to forego criminal conduct in the future.
*Specific Deterrence – alternative goal.  D.’s punishment is meant to deter future misconduct by D. himself.

Specific deterrence occurs in 2 ways:

1. Deterrence by Incapacitation: imprisonment prevents D. from committing crimes

2. Deterrence by Intimidation: D.’s punishment reminds him that if he does crime again, will experience more pain.
*Incapacitation – we deprive criminals of their liberty so they do not commit more crimes (not a justification for criminals who would not commit a crime in the future, and ignores that crimes are committed in prison)
*Rehabilitation or reform – non-classical.  Correctional system should reform the wrongdoer rather than secure compliance through fear.
We imprison to incapacitate the dangerous.
( RETRIBUTIVISM

Punishment is justified solely on the basis of a voluntary commission of a crime;  Wrongdoers should be punished, regardless of its effects
Justification for punishment: people are punished because they are morally blameworthy, and deserve to be punished.  Societal happiness is merely a byproduct of punishment.  Backward looking – punish today because of what was done yesterday. Kant: you punish people because they deserve it and not because of the outcome.  
“Deontological” / “Nonconsequentialist” theory of punishment – focus on actions as ends in themselves, determining actions that are morally right regardless of their ultimate effect on others.

“Reasonable retributivist” – the person of good character.
Emphasizes free will  - if someone uses his free will, he may justly be blamed when the voluntarily violate mores.

Punishment is proportionate to the degree of wrong doing

Viewpoints within Retributivism:

*Assaultive retribution / Public vengeance / Societal Retaliation – it’s morally right to hate criminals.
*Protective retribution / principle of personhood – punishment is not inflicted because society wants to hurt wrongdoers, but because punishment is a means of securing a moral balance in the society.  Society demonstrates some respect for a criminal by saying he deserves punishment b/c they believe him to be a responsible moral agent.

*Victim vindication – reaffirms victim’s worth as a human being by correcting the criminal’s false moral claim that he has more worth than the victim.
We imprison to segregate the dangerous.
( EXPRESSIVE / DENUNCIATION

Punishment is justified as a means of expressing society’s condemnation and the relative seriousness of a crime.  Hybrid of utilitarianism and retribution.  Punishment is an attempt by society to articulate it mores by punishing behavior that is inconsistent with acceptable behavior.  It is also an attempt to enhance social cohesion, and is a means of venting societal anger.

III.  The Act Requirement
Elements of Actus Reus:

1. a voluntary act or omission

2. that causes

3. a social harm

MPC § 2.01 – Requirement of Voluntary Act; Omission as a Basis of Liability; Possession as an Act
Why have the act requirement?

( The act requirement is necessary to prove the mental state of the actor.  

MPC § 2.01(1): “A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act.”
Proctor v. State (1918)

Facts:  Guy convicted of keeping a place with the intent to sell/distribute/manufacture alcohol.
Holding:  Intent, unexecuted and un-connected with overt act, doesn’t constitute crime or public offense.  A statute that makes unlawful a mere intent w/o attaching an criminal act is unconstitutional.
Reasoning:  Although intent is part of the crime, an overt act is the only sufficient evidence of the criminal intent.  “Some act must have followed the unlawful thought.”

· The problem of proof: you can’t factually prove what people are thinking

· The act requirement makes it OK to have bad thoughts (b/c you can think them, but then not act on them), but if you don’t act on your thoughts, you have not made a bad moral choice.
· Retain people’s autonomy of thought

When is an omission criminally actionable?

Omissions only have value in normative terms – physically, the person is doing nothing.
MPC § 2.01(3): 
1. omission is “expressly” made sufficient for criminal conviction by law

2. the omission is “otherwise” made criminal, implied by the law
(  Not just a moral obligation to act, but a legal duty.
Jones v. US (1962)
Facts:  Green asks Jones, family friend, to take care of child after birth.  When baby is 10 months old, dies of malnutrition.
Holding:  In order for an omission to be illegal it must have been a legal duty, not just a moral obligation   Court reverses for new trial because previous trial didn’t show whether Jones had legal duty to protect baby.

Reasoning:  Question is – did Jones take on a contractual duty?
A person can take on a legal duty by taking on the obligation to perform a duty (ex. lifeguard, stronger duty than babysitter b/c formal contract to look out for safety of others).  Contractual duty can also be imposed by law.
No general duty to rescue, but duty to easy rescue when no risk to yourself in some jurisdictions

Sources of duty to act:

· contractual duty

· statutory duty

· status relationship to another (parent/child, husband/wife, captain/passengers)

· voluntary assumption of care over a vulnerable person

Possession as an act
MPC § 2.01(4): “Possession is an act… if the possessor knowingly procured or received the thing possessed or was aware of his control thereof for a sufficient period to have been able to terminate his possession.”
“Constructive” possession: “the power and intention to exercise control, or dominion and control, over an object not in one’s ‘actual’ possession.”  Thus, one can possess an object while hidden at home, held by an agent, etc.  Possession as a normative concept.

2 elements of “constructive” possession:

· effective power over the thing possessed

· the intention to control it

When mere possession is made a crime, the act of “possession” is almost always construed so as to include only conscious possession.
US v. Maldonado (1994)

Facts:  Santos is working with police to sell drugs to Zavala (middle man).  While they wait for Palestino to come, they go down to get a soda and leave drugs in hotel room.  $ never changes hands.
Holding: Zavala guilty of constructive possession of cocaine, even though sale wasn’t completed.
Reasoning:  When both Santos and Zavala were in the room, Santos had exclusive control of the bag of drugs and had not been paid for the drugs, so Zavala did not have constructive power.  However, when they left the room, Santos surrendered possession of the drugs and the drugs were secured in Zavala’s room, meaning that he had constructive power over the drugs.  Also, Zavala clearly intended to give them to Palestino.
Criminal acts have to be voluntary
Retributive rationale: only voluntary actions are morally blameworthy because you don’t deserve punishment if you don’t act voluntarily.

Utilitarian rationale: we want to deter bad actions, not bad thoughts.  You can’t deter thoughts, so you need the act requirement.  Acts have to be voluntary b/c you can’t deter involuntary acts.
(  You have to voluntarily subject yourself to criminal liability.
People v. Newton (1973)
Facts:  Guy in plane had a gun, and so they emergency landed in NY.
Holding:  NY doesn’t have the power to prosecute b/c guy was not voluntarily in NY jurisdiction (plane wasn’t supposed to land there) and therefore didn’t subject himself to NY laws.
( You have to voluntarily commit the act.
Martin v. State (1944)
Facts:  Officers arrested drunk guy at his home and took him to the highway where he was drunk and unruly.  D. was convicted of being drunk on a public highway, and appealed.
Holding:  Conviction of appellant is reversed.
Reasoning:  Statute presupposes a voluntary appearance.  B/c D. was involuntarily and forcibly carried to the highway by the officers (voluntarily got drunk, but didn’t voluntarily go into public), cannot be accused of violation the statute.
Comment:  Voluntariness had to apply to all portions of the crime.
MPC § 2.01(2): “The following are not voluntary acts within the meaning of this section:

(a) a reflex or convulsion;

(b) a bodily movement during unconsciousness or sleep;

(c) conduct during hypnosis or resulting from hypnotic suggestion;

(d) a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual.”
(**Big question: How far back can you go to find a voluntary act?**(
People v. Grant (1977)
Facts:  Guy with history of violent behavior and psychomotor epilepsy attacks a police officer, and then has a grand mal seizure in jail.
Holding:  When a person is acting in a state of automatism, he may possess the capacity to appreciate the criminality of his conduct, yet still be unable to restrain himself.
Reasoning:  Psychomotor epilepsy is not insanity b/c had ability to distinguish between right and wrong. 
Comments:  automatism - the state of a person who, though capable of action, is not conscious of what he is doing.
But – if D. knew that alcohol could  set off his seizures, can we blame him for voluntarily taking a drink?
People v. Huey Newton (1970)
Facts:  Black Panther member stopped by 2 cops, struggle over gun, gun goes off wounding one officer, wounded officer shoots Newton in abdomen and then Newton fires shots, killing another officer.
Holding:  “Reflex shock condition” [Newton’s experts say that shooting a gun into someone’s abdomen can lose consciousness and lose consciousness] can constitute involuntary action.  Jury can consider Newton’s claim that he committed no voluntary act.
Is status a voluntary act?
( Status cannot be considered a crime because there is no voluntary criminal act.
Robinson v. CA (1962)

Facts:  Jury convicted D. on evidence that police observed track marks and hear him admit to the occasional use of narcotics.  Is a statute that makes “being addicted to the use of narcotics” a criminal offense constitutional under the 8th and 14th Amendments?
Holding:  Narcotics addition is involuntary, and thus it violates the constitution to punish someone for it (cruel and unusual).
Reasoning:  Narcotic addiction is an illness which may be contracted innocently or involuntarily.  Imprisoning someone for having a disease is cruel and unusual.  The statute does not punish for a voluntary act such as use or purchase of drugs, but just for the state of being addicted.  Concurring: a propensity to commit a crime is a “bare desire” to commit a crime.  Therefore, there is no act that is punishable by law.
( There is a line between punishing someone for status of having a propensity or addiction and punishing someone for carrying out their compulsion.
Powell v. Texas (1968)

Facts:  D. was arrested and charged with being found in a state of intoxication in a public place in violation of TX penal code.  D. says that he is “afflicted with the disease of alcoholism” and so he couldn’t control himself.
Holding:  TX has not sought to punish a mere status, but imposes a criminal sanction for dangerous public behavior.  So, he’s not being punished for being an alcoholic, but for the act of being drunk and becoming a hazard to the public.
( ??
Johnson v. State (1992)

Facts:  Johnson, mother, took rock cocaine the morning she went into labor.  State tried to convict for delivering controlled substance to fetus via umbilical cord in the 30 to 90 seconds after infant’s birth.  No evidence that drugs were delivered.
Holding:  Mothers can’t be convicted of passing drugs via umbilical cord after birth.  Transmission through umbilical cord would not be a voluntary act.
Reasoning:  No evidence that “delivery” occurred during the birthing process, and no evidence that she timed her dosage of cocaine to coincide with the birth.  Interpreting the statute this way would not go toward public policy (might cause pregnant women who are addicts to avoid medical care).
IV.  The Guilty Mind: Culpability and the Intent Requirement

MPC § 2.02(1) – “Except as provided in § 2.05, a person is not guilty of an offense unless he acted purposely, knowingly, recklessly or negligently, as the law may require, with respect to each material element of the offense.”
Elements of Mens Rea:
1. desire to harm others or violate some other social duty

2. disregard for the welfare of others or for some other social duty.

Retributive rationale: one who does not choose to cause social harm, and who is not otherwise morally to blame for its commission, does not deserve to be punished.

Utilitarian rationale: punishment of one who lacks a culpable mind will be ineffective. someone cannot be deterred unless he appreciates the punishment that lies in store ?? What is the utilitarian rationale for mens rea?
Strict Liability: punishment in the absence of mens rea
MPC § 2.05(1)(a) – mens rea requirements don’t apply to offenses graded as violations, rather than crimes.

§ 1.04(5): “violations” are offenses that cannot result in imprisonment or probation but may result in fines.
Strict liability offenses: crimes that do not contain a mens rea requirement.
Usually, in SL there is no mental state that attaches to the element of the crime, but there is some moral responsibility that attaches prior to the crime such that we think punishment or regulation is appropriate.
SL usually pertains to “public welfare offenses”, which involve conduct malum prohibitum (wrong because it’s prohibited).  Not usually for non-public welfare offenses, which typically involves both severe punishment and stigmatization.

Utilitarian rationale: although it may be unfair to hold the individual strictly liable for conduct, it is worth it if it deters socially dangerous conduct.  Hopefully, those who do engage in risky activities will use greater caution in light of the SL.

Retributive rationale: none, punishing innocent actors is unfair.
( If a violator’s actions pose a high risk of harm regardless of his mental state, the violator is strictly liable for his actions and can be punished in the absence of intent.
People v. Dillard (1984)

Facts:  D. was riding his bike down a street when he was stopped by a cop, who found that D. was carrying a loaded rifle.  D. seeks to introduce evidence showing he was unaware rifle was loaded.
Holding:  D. can be found guilty of violating the statute even if he didn’t know the gun was loaded.
Reasoning:  Even if D. didn’t know he was carrying a loaded firearm, dropping it would probably have caused it to go off.  Thus, he was imposing a great danger on society.  Certain kinds of regulatory offenses enacted for the protection of public health and safety are punishable despite the absence of intent.  Primary purpose is regulating conduct.  And D. could easily have figured out that the gun was loaded – this is a responsibility that society expects from him if he is going to have a gun that size.
He didn’t know the gun was loaded (element of the crime), but we attach blame to the fact that he didn’t check if it was loaded (prior to the crime).

( Strict liability is an EXCEPTION to the general rule that intent is necessary.  Therefore, strict liability cannot be extended to common-law crimes.
Morissette v. US (1952)

Facts:  D. takes abandoned air force bomb casings from field and sells them at a junk market.  D. thought they were abandoned, and didn’t know that abandoned property was still govt property, so didn’t think he was violating statute saying not to “knowingly convert” govt property.
Holding:  D. is not guilty because he didn’t know he was violating the law.  When in doubt, we will read a common-law statute to require intent.  Mistake of fact/law?
( Crimes that are not known to common law and whose penalties are relatively large must require guilty knowledge.  SL is not appropriate in these cases.
US v. Wulff (1985)
Facts:  D. tried to sell a necklace made of red-tailed hawk and great-horned owl talons to a special agent of the US Fish and Wildlife Service.
Holding:  D.’s right to due process was violated b/c he wasn’t required to prove some degree of knowledge.
Reasoning:  Conviction under the Migratory Bird Treaty Act is unconstitutional because it does not require proof of knowledge of statute, because the crime is not known to common law, and because the felony penalty provision is severe and would result in irreparable damage to one’s reputation.
*Elimination of the element of criminal intent does not violate due process where (1) the penalty is relatively small and (2) the conviction does not gravely besmirch.
( If a person has no notice that they are violating a law, and the law is based on omissions rather than acts, proof that the person knew of the existence of the law is necessary.
Lambert v. CA
Facts:  D. was in CA for 7 years and did not register as a convicted felon, and felons are required to register in CA if they reside there for more than 5 days.  D. argues she didn’t know she needed to register.
Holding:  Actual knowledge of the duty to register or proof of the probability of such knowledge and subsequent failure to comply are necessary before a conviction can stand.
Reasoning:  Conduct was wholly passive – no activity associated (mere presence in the city).  She had no notice of the law, and on becoming aware of it was not given opportunity to comply and avoid penalty.  Mistake of fact/law?  

Comment:  Possibly, responsibility to find out the law is proportional to the danger undertaken by a certain action.
Categories of Culpability
MPC § 2.02(2)


	
	Circumstance
	Result
	Conduct

	Purposely
	Aware of circumstances or hopes they exist
	Conscious object to cause the result
	Conscious object to engage in conduct of that nature

	Knowingly
	Aware that such circumstances exist
	Aware that it is practically certain that conduct will cause the result
	Aware that conduct is of that nature

	Recklessly
	Consciously disregard a substantial and unjustifiable risk
	Consciously disregards a substantial and unjustifiable risk that result will come from conduct
	You knowingly create the risk, but don’t know the result will happen.

	Negligently
	Should be aware of a substantial and unjustifiable risk
	Should be aware of a substantial and unjustifiable risk
	


Regina v. Faulkner (1877)
Facts:  While stealing rum from the hold, D. lit a match and burned down the ship.  Jury was told only that if he was guilty of stealing the rum he was guilty of blowing up the ship.
Holding:  D. should not be found guilty of arson.  Intent to steal rum cannot be transferred to the mens rea for arson.
Reasoning:  Barry: D. must intend the crime in order to be responsible.  Fitzgerald: the crime must be the probable result (necessary consequence) of what was intended (MPC would call this knowing – aware of the result, but does not desire it although he is practically certain it will happen).  O’Brien: if acted recklessly despite the risk of fire (created the risk of the ship catching on fire).
Scenario: The “purposeful” crime: the terrorist puts the bomb on the plane with the purpose to kill all 100 people.  The “knowing” crime: the assassin puts the bomb on the plane with the purpose to kill 1 person but with the knowledge that he will kill all 100. The law does not treat them differently (in virtually all circumstances, purpose and knowing are treated identically).
( When someone is willfully blind, their awareness of a high probability that a crime has been committed is the same thing as knowledge that the crime has been committed.
US v. Jewell (1976)

Facts:  D. claims that, though he knew that pot might be placed in the secret compartment in the car, he deliberately avoided positive knowledge to avoid responsibility if it was found.
Holding:  Willful blindness was equivalent to knowledge, and thus D. knowingly brought pot into the US in violation of the law.
Reasoning:  The only thing that separates D. from knowing the drugs were there was his desire not to see it, so had the conscious desire not to know for sure if his suspicion was correct.  Once you’re aware of a high probability, knowledge kicks in.

Policy: if we treat willful blindness as less than knowledge, then incentive is to avoid knowledge and reinforce ignorance.

Recklessness: subjective and objective standard.  The more subjective you make it, the more blameworthy the people are that you catch, but the more cases you miss b/c it’s harder to apply.  The more objective you make it, the more cases are caught but the less confident we are in who we punish.

· Subjective piece: have to show that person did consciously disregard the risk.

· Objective piece: they should be aware (the reasonable person would know) that the risk is substantial and unjustifiable.
MPC § 2.02(3) – “When the culpability sufficient to establish a material element of an offense is not prescribed by law, such element is established if a person acts purposely, knowingly or recklessly w/ respect thereto.”

So - recklessness is the default minimum culpability level when a statute doesn’t otherwise state the mens rea element.

MPC § 2.02(4) – A statute’s culpability term applies throughout the material elements of the statute unless “a contrary purpose plainly appears.”
Mens Rea and Mistakes of Fact
Mistake of Fact: when the actor is either unaware of or mistaken about a fact pertaining to an element of the offense for which he might be prosecuted.
Mistake exculpates to the extent that it negatives the requisite culpability for an element of the crime. [MPC § 2.04(1): a mistake is a defense if it negates the mental state required to establish any element of the offense.]
“Monstrous result” – whenever the act and culpability don’t match up.  Under the MPC, you always follow the subjective.
People can make:

· reasonable mistakes (reasonable person would make) – negate all mens rea except SL
· negligent mistakes (gross deviation)  - negate reckless, knowledge and purpose
· reckless mistakes (when someone consciously disregards possibility of risk) – negate knowledge and purpose only.
	Culpability required for a fact in the offense
	What kind of mistake would exculpate?

	Purpose, knowledge/belief
	Any kind of mistake will exculpate (reasonable, negligent, reckless)

	Reckless
	Negligent or reasonable mistake

	Negligence
	Reasonable mistake only.

	SL
	No mistake exculpates.


( A strict liability situation: mistake of fact doesn’t exculpate.
Regina v. Prince (1875)
Facts:  D. charged w/ unlawfully “taking” girl under age of 16 “out of possession and against the will of her father.”  Girl was 14 but looked older than 16, and told D. she was 18.  Is D. guilty if he did not knowingly violate the statute?
Holding:  Doesn’t matter whether or not D. knew her age.  No words as to “knowing” are in the statute, and so they shouldn’t be read into the statute.  SL attaches to the element of age.
Reasoning:  Legislature’s purpose was that if anyone takes a girl from her father’s possession without his consent, he does so at the risk of her turning out to be under 16.  Because what he did was morally wrong, he should be punished for the consequences of the whole crime.  He was doing an unlawful act, so the fact she wasn’t the age he thought she was doesn’t matter – he’s still guilty.

( If a reasonable mistake of fact can exculpate, a term can’t be SL.
State v. Guest (1978)

Facts:  Guys had sex with girl who was 15.  They say they thought she was 16.
Holding: B/c the act is a felony (offense is not small, so don’t want to make it SL) then intent must be read in to the statute.  Therefore, defense of reasonable mistake should be allowed or else the crime would be SL.  Must infer the requirement of criminal intent.
Reasoning:  D. has to be allowed to say that he had a “reasonable mistake” as to her age.

**If only a reasonable mistake would exculpate, then court says that negligence applies to the crime.  B/c a reasonable mistake does exculpate, it can’t be SL.
( Applying mens rea term across all elements of the statute.  Mistake of fact of the weight of the hallucinogen could negative the culpability (“knowing”) of drug possession.
People v. Ryan (1993)
Facts:  Hopkins delivered package to D., was about 2 lbs. of mushrooms.  No evidence was offered as to how much psilocybin would typically appear in 2 lbs. of mushrooms.  Penal law § 220.18(5) makes it a felony to “knowingly and unlawfully possess… 625 mg of a hallucinogen.”  Does “knowingly” apply to the weight of the hallucinogen in the material possessed?
Holding:  When a mens rea term appears in a statute defining an offense, it applies to all elements within that offense.  So, term “knowingly applies to the weight element.
Reasoning:  State should have introduced evidence that the pure weight was typical of 2 lbs. of mushrooms.  Knowledge requirement must exist so as not to over-penalize someone who unwittingly possesses a larger amount of a controlled substance than anticipated.

Mistake of Law
MPC § 2.02(9) – Unless the definition of the offense provides, knowledge that one’s act is a criminal offense is not an element of that offense.

So – unless statute says, once the prosecution proves that D. had the required culpable mental state for the conduct, it’s not required that they prove that D. knew of the offense definition itself.

MPC § 2.04(3) – a belief that conduct does not legally constitute an offense is a defense when

(a) the statute has not been reasonably made available, and
(b) he acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous.

MPC § 2.04(4) – D. must bear the burden of proving 2.04(3).
By saying “ignorance of the law is no excuse,” we are saying that knowledge/awareness of the law is an element of the crime as to which no culpability attaches.

Under the common law today: “ignorance of law is no excuse” means that once the prosecution proves mental element of the offense, D. may not offer mistake of law as a reason to excuse the D. from responsibility for her offense.

Mistakes of non-governing law: mistake about a law other than the law you are charged with breaking.
Mistakes of governing law: mistake about the law you are charged with.  Includes: 

- mistake of governing law by ignorance or confusion

- mistake of governing law by reliance
( We treat mistakes of non-governing law the same as we treat mistakes of fact: a reasonable mistake will exculpate, because they are mistakes of fact about a legal matter.
People v. Bray (1975)

Facts:  Bray says he didn’t know he was a felon.  Charged with two counts of being a felon in possession of a concealable firearm.
Holding:  When there is evidence to the effect that D. did not know an element of the statute was true, D. can defend himself using “ignorance of mistake or fact.”
Reasoning:  To gain conviction under § 12021, prosecutor must prove conviction of felony and ownership or possession of a firearm.  Knowledge that one is a felon becomes relevant where there is doubt that D. knew he had committed a felony.  Even DA was unsure whether he’d committed a felony or misdemeanor.
( Mistake of governing law is not a defense.  Thus, if D. states that he was unaware of the illegality of his actions, he is still guilty.
US v. Baker (1986)

Facts:  Baker intentionally dealt in counterfeit Rolex watches.  Does the statute require knowledge of the law b/c it contains a mens rea term?
Holding:  Claim that one did not know his criminal actions were illegal is not a valid defense.  In the absence of statement otherwise, knowledge of a governing law is not an element of the crime.
Reasoning:  There’s nothing in the statute to suggest that any mental states other than intentionally dealing in goods and knowingly using a counterfeit mark is necessary for conviction.
**Awareness of the governing law is an objective standard that we are holding people’s subjective awareness to.

( Ignorance of the law is an excuse when knowledge of the law is an element of the crime.
Cheek v. US (1991)

Facts:  D. ceased to file tax returns and states he sincerely believed the tax laws were unconstitutional, and that his actions were lawful.
Holding:  Willfully disagreeing with the law and purposely violating it is not a defense, but a mistake can constitute a valid defense if someone was confused about what the law meant and whether or not it pertained to that person.  

It’s OK for D. to argue belief that the govt does not treat wages as income, and this belief doesn’t have to be reasonable.  However, jury can’t consider D.’s claims that tax laws are unconstitutional.

Comments:  Here, knowledge of the law is actually an element of the crime (“willfully” attempts to evade… “willfully” fails to make a return) – so, a mistake of law can negate the mens rea in this instance.

( B/c it is less likely that someone will be aware of its existence or realize the need to find whether it exists, if a mistake is a malum prohibitum statute, courts are more likely to allow the mistake of law defense under 2.04(3)(a). 

Lambert v. CA
Although this is technically a mistake of governing law, meaning that ignorance of the law can’t be a defense, MPC § 2.04(3)(a) indicates that if something is not a statute that anyone would know, have notice of or have reason to know, then it’s a defensible mistake of law.

( Negligent mistakes in reliance on authority (unreasonable reliance) are not a defense.
Hopkins v. State (1950)

Facts:  D. erected signs that advertised his ability to perform marriages.  Can his reliance on the State’s Attorney’s advice that erecting the signs would not violate the law be a valid defense?
Holding:  Advice of counsel, even a public official, is no excuse to a person for violating the law and cannot be relied upon as a defense in a criminal action.
Reasoning:  He didn’t have ignorance of fact.  State’s attorney did not mislead his as to facts of the case, but as to the law.  Thus, this is ignorance of law, invalid defense.  Policy – don’t want to make advice of counsel tantamount to law.

( If D. can show he made a good faith and reasonable effort to abide by the law, a mistake of law stating that D. didn’t know his conduct was illegal is a valid defense.
Long v. State
Facts:  D. says he relied on his lawyer’s advice, and didn’t know he was still married to his first wife.
Holding:  D.’s mistake, if reasonable, could excuse him of responsibility.  D. made a good faith effort to comply with the law, and did not realize that his conduct was still subject to the criminal law.
Reasoning:  Mental element of the offense only required knowing remarriage with knowledge that one’s first spouse was probably still alive, but didn’t include belief in the validity of the earlier marriage.  But, D. can make affirmative showing that he made an effort to abide by the law.
Commonwealth v. Twitchell
Facts:  Christian Scientist parents charged with involuntary manslaughter of their son relied on church publication concerning the legal rights and obligations of Christian Scientists, which stated that they didn’t have a legal duty to provide child with medical care.
Holding:  A mistake in reliance on this statement is a defense.
Reasoning:  Under 2.04(3)(b), this would not work b/c it’s not an official interpretation of the law, so it’s only persuasive.  They’re taking an unofficial argument of law.  But, court has difficulty saying that what they did out of religious conviction is blameworthy.  Tension b/t justice system and religion.
Capacity for Mens Rea
( Courts will consider diminished mental capacity a defense only in some cases.
Hendershott v. People
Facts:  D. tried to choke girlfriend, argues that he suffered from adult minimal brain dysfunction and thus lacked the requisite culpability of “knowingly” and “recklessly” which was essential to the crime.
Holding:  Opinion evidence of a mental impairment due to a mental disease or defect can be admitted to negate the mens rea for a nonspecific intent crime such as assault in the 3rd degree.
US v. Bright
Facts: D. charged with unlawful possession of stolen checks “knowing the same to have been stolen.”

Holding: Court didn’t allow testimony of psychiatrist that she had a “dependent, childlike character” and “needed to believe she could trust the words of men.”  “Passive, dependent personality” inadmissible.
MPC § 2.08: Intoxication

(1) [Voluntary] intoxication of the actor is not a defense unless it negatives an element of the offense.

(2) When recklessness establishes an element of the offense, if the actor, due to self-induced intoxication, is unaware of a risk of which he would have been aware had he been sober, such unawareness is immaterial.
( Voluntary intoxication is not a defense to negligent or reckless crimes.
State v. Cameron
Facts:  Victim was playing cards and D. turned over the table and attacked him with a broken bottle.  Charged with 2nd degree aggravated assault, possession of a weapon with the purpose to use it unlawfully, and 4th degree resisting arrest.
Holding:  For intoxication to be a defense, it must negate the requisite mental state element for an offense of “purpose” and “knowing,” and the D. must show that he/she was sufficiently intoxicated.
**We say that someone who’s gotten intoxicated voluntarily can be engaging in per se recklessness in that the person who gets intoxicated is substantially disregarding the chance that they will take unjustifiable risks.

V.  Causation
“Causation” is an ingredient of the actus reus.  There must be a link between the voluntary act or omission and the social harm caused.

Utilitarian argument: need to punish only the conduct that causes harm, and don’t want to over-deter other conduct.

Retributive argument: you can’t talk about criminal punishment in the absence of moral blameworthiness, which means at some point causing the harm.
1. But-for causation: actual cause.

2. Legal causation: proximate cause, which involves notions of reasonable foreseeability.  Ensures that the causation was not too remote.  

a. Issues of intervening causes: coincidental (independent) intervening causes vs. responsive (dependent) intervening causes.
But-for test of causation identifies candidates for responsibility of the event, and then proximate cause is chosen from this pool.

For those crimes that are SL, causation boils down to whether the result was the probable cause of the actor’s conduct.
MPC does not look at proximate causation.  Rather, looks at the culpability of the actor.  If the actor did not think about or risk the harm, we have to ask what the D.’s culpability was altogether.  
MPC § 2.03 Causal relationship

(1)(a) Actual cause – “But-for” test.

(2)(b), (3)(b) Proximate cause – linked to culpability
VI.  Intentional Homicide
COMMON LAW categories of homicide:
1. murder – killing of one human being by another with “malice aforethought.” (not necessarily premeditation)

a. Defined:

i. purpose to cause death, or

ii. intent to inflict serious bodily harm, or 

iii. extreme recklessness with respect to a serious risk of harm to another’s life, or 

iv. felony-murder rule: a willingness to undertake even a small risk of death where the risky conduct is so unworthy as to establish guilt of a serious felony.

2. manslaughter – homicide w/o malice.

a. Voluntary manslaughter.  Intentional killing that lacks malice b/c the killer either acted in the heat of passion after “adequate provocation” or acted in the honest but unreasonable belief that the killing was necessary for self-defense

b. Involuntary manslaughter: killing committed recklessly or highly negligently.

MPC § 210: Criminal Homicide
.1  Criminal homicide: Purposely, knowingly, recklessly or negligently causing the death of another.

.2  Murder: Killing committed purposely or knowingly, recklessly w/ extreme indifference.

.3  Manslaughter: Killing committed recklessly or under “extreme emotional disturbance” for which there is reasonable explanation.

.4  Negligent Homicide: Killing committed negligently.

.5  Causing or Aiding Suicide: criminal homicide when purposely causing suicide by force, duress or deception.
Intentional Murder
(  The burden of proving that D. had the required mens rea for the crime must be proven beyond a reasonable doubt by the prosecution.  It cannot be assumed that D. intended the consequences of his actions.
Francis v. Franklin
Facts:  Prisoner escaped from dentist’s office, came up to victim’s house and tried to get car from victim.  Victim slammed door and D. shot him through the door.  Can jury assume D. intended the consequences of shooting through the door, even if he didn’t intend to shoot the victim?
Holding:  Jury can’t assume the D. has required mens rea.  That would shift the burden of proof to the D., and it should be the prosecution’s burden of reasonable doubt.  P. needs to prove not only the purpose to pull the trigger, but the purpose to kill.
Reasoning:  With such a jury instruction, P. would only have to prove that the act happened and the result happened, if presume that someone with a sound mind intends the consequences of his acts.  But, can’t prove responsibility in the absence of intent.

**Precisely because we are so worried about the false positive outcome (convicting the innocent), we put the burden on the prosecution and make the nature of the burden very high (beyond a reasonable doubt) to make sure we are convicting the right people.

Transferring intent: if a person kills one person but meant to kill another to keep “monstrous result” from happening.  A kind of SL – if you have the intent to do something, you are liable for the result (once you shoot a gun at someone, you are responsible for the deaths that occur as a result of that action).
Premeditated Murder
( The difference between an intentional, premeditated killing (1st degree) and a merely intentional killing  w/o premeditation (2nd degree)  is very difficult to distinguish.
US v. Watson
Facts:  D. shot and killed police officer in an apartment.  Is there circumstantial evidence that will allow a jury to adequately infer premeditation and deliberation?
Holding:  There is sufficient circumstantial evidence for a jury to infer that D. was guilty of premeditation and deliberation, and thus of 1st degree murder. (he didn’t act in panic or heat of passion).
Reasoning:  2 pauses were sufficient evidence for premeditation b/c they allowed time to elapse for reflection, to consider the act.  Pause #1: when D. immobilized cop.  Pause #2: when cop repeated plea for his life.
1st degree murder is calculated and planned killing, while 2nd degree murder is unplanned or impulsive.

Premeditation:

1. “Some appreciable time must elapse to establish that reflection and consideration amounted to deliberation.

2. Evidence of premeditation and deliberation must be sufficient to persuade (not compel) reasonable juror to a finding of guilt.

3. Premeditation may be inferred from circumstantial evidence.

MPC gets rid of 1st and 2nd degree distinctions and bases the different gradings on culpability levels: purpose, knowing, reckless and negligent.

Voluntary Manslaughter
MPC § 210.3:  Manslaughter

(1) Criminal homicide constitutes manslaughter when:

(b) committed under extreme mental or emotional disturbance for which there is a reasonable explanation or excuse (would otherwise be murder)

Provocation: subjective (has to have been provoked) and objective (whether or not the provocation was reasonable under the circumstances).

“Cooling off” under the MPC: 

Subjectively: if he has “cooled off,” he’s no longer under extreme emotional distress and thus isn’t provoked anymore, at which point the subjective piece of § 210.3(b) is no longer satisfied.

Objectively:  if it’s unreasonable that he should still be under extreme passion and has not yet “cooled off,” or if we say he should be cooled off, we negate the objective element.

Retributive argument for § 210.3(1)(b): D. is not in full control, so less blameworthy.  If blame attaches at the moment of the moral decision, and under the heat of passion a person is controlled by their emotions and not their ideas, then they are less blameworthy.  [Victim is somewhat responsible?]

Utilitarian argument for § 210.3(1)(b): D. in heat of passion is less dangerous than one who plans things out.  They are less likely to do it again in the future b/c it was dependent on unique circumstances (SD).  D.’s are less deterrable b/c they were under the heat of passion (GD). ??

Do we consider the person who is engaged in the act of voluntary manslaughter (under heat of passion) less dangerous?

Yes – if we think that the emotional provocation is specific to the context of that relationship.

No – if we think the person is likely to react in this violent manner in a variety of situations 
( Interval b/t the provocation and the assault = deliberate killing, punished as murder.

( Provocation and assault occur continuously = manslaughter.
People v. Walker
Facts:  D. kills victim in a fight.  Argues that b/c he killed during a fight and before his blood had time to cool, the offense was not murder but voluntary manslaughter.
Holding:  Sentence pushed down to voluntary manslaughter.  
Reasoning:  If there is an interval b/t the assault or provocation given and the killing sufficient for voice of reason to be heard, the killing is deliberate and punished as murder.  But that was not the case here, b/c affray was continuous.
Ex Parte Fraley ( Objective piece under MPC
Facts:  D. killed man outside of drugstore.  Shot him and then when he was on the ground shot 4 more times.  Said “I told you I’d kill you.  You killed my boy.”  Can D. be convicted of murder?
Holding:  Unreasonable period of time elapsed b/t the provocation and the killing.  Therefore, he should be charged with murder.
Reasoning:  A reasonable person should have cooled off after 9-10 months.  Courts also want to limit the scope.
Rowland v. State
Facts:  D. caught wife cheating on him with another man.  He meant to kill the man, but killed her instead.
Holding:  When a man finds his wife in the act of adultery, it is manslaughter if he kills his wife in the heat of passion.
Reasoning:  He didn’t deliberately kill, but was passionately provoked.  Finding his wife in the act of committing adultery caused him to act under the heat of passion.
People v. Berry ( Subjective and objective
Facts:  D. choked his wife into unconsciousness and then strangled her to death 3 days later.  Was D. provoked by heat of passion when he killed his wife, allowing jury and instruction on voluntary manslaughter?
Holding:  Long course of provocatory conduct would arouse passions of a reasonable person (objective piece of MPC § 210.3).  He was held under those passions when committing murder (subjective piece of MPC § 210.3).  Therefore, 20 hour waiting period b/c the provocation and the killing didn’t matter b/c the long course of provocatory conduct actually reached its culmination that night.
Comments:  In order for killing to be reduced to manslaughter, can’t have been done out of revenge.

( Reasonable person with that cultural background.
People v. Wu ( Objective piece under the MPC
Facts:  D. realized that Wu was mistreating her son and felt overwhelming guilt.  Strangled him and then tried to kill herself so she could take care of him in the afterlife.
Holding:  Cultural defenses are OK in setting up the “heat of passion” defense when considering (objectively) what the “reasonable person in that situation would have done.
Reasoning:  D.’s intense emotional upheaval was related to her cultural background.
​​​​​​​​​

VII. Unintentional Homicide
Involuntary Manslaughter

Common law: usually treats recklessness and gross negligence as equal or alternative bases for involuntary manslaughter.

MPC: distinguishes b/t recklessness and gross negligence.  Recklessness is required for manslaughter, but it cannot be premised on negligence.  MPC uses 210.3(1) to refine the traditional definition of manslaughter by demanding proof of conscious disregard of a perceived homicidal risk.
MPC § 210.3 – Manslaughter

(1) Criminal homicide constitutes manslaughter when:

(a) It is committed recklessly.
MPC § 2.02(2)(c) – A person acts recklessly when he consciously disregards a substantial and unjustifiable risk that the material elements exists or will result from his conduct.

( Subjective (knows he’s creating risk of danger) + Objective (reasonable person would know they’ve created a risk of danger) = Wanton and Reckless Disregard.  Recklessness is a blend of the objective and subjective.
Commonwealth v. Welansky
Facts:  Night club caught fire and patrons died b/c all fire exits were blocked or locked and so they couldn’t get out.  Is evidence that the fire doors were not built up to code and that D. did not clear the exits to be used enough to convict him of manslaughter?
Holding:  B/c D. invited the general public to his establishment and consciously disregarded his legal duty to the safety of the patrons, he is guilty of wanton and reckless disregard and thus is guilty of involuntary manslaughter.
Reasoning:  Standard of wanton and reckless disregard is both subjective and objective: knowing facts that would cause a reasonable person to know the danger is equivalent to knowing the danger.

Subjectively: he knows he’s breaking the fire code.


Objectively: “wanton and reckless” – rxable person would have known that breaking the fire code would result in an unjustifiable risk that someone would die in the fire.
( When you make a standard that’s too objective, you punish too many people, but if it’s too subjective you may skip those who should be punished but weren’t.
State v. Williams ( Twitchell, Wu, Williams are all about the influence of 

culture/religiousness on the reasonableness standard.
Facts:  D.’s waited to take their infant to the doctor for a toothache, tooth became gangrenous and infant died from the infection and from starvation.
Holding:  B/c D.’s didn’t take care for their child that a reasonably prudent person would have taken in that situation, they are guilty of involuntary manslaughter based on simple negligence.  Reasonably prudent person would have taken baby to dr.
Reasoning:  WA law states that D. can be convicted of involuntary manslaughter based on ordinary or simple negligence.  Was obvious that baby had problems (blue cheek, swelling).  Taking a substantial risk that someone would die.
Reckless Murder
MPC § 210.2 – Murder

(1) Criminal homicide constitutes murder when:

(b) It is committed recklessly under circumstances manifesting extreme indifference to the value of human life.  Such recklessness is presumed if death is caused during the commission of robbery or rape.

Reckless homicide correlates with involuntary manslaughter under MPC 210.4.
( Malice aforethought is implied if a person’s conduct manifests an extreme indifference to the value of human life.
Mayes v. The People
Facts:  D. was drunk and throwing things at wife and daughter.  Wife got up and D. threw beer glass at her, hit her oil lamp and scattered burning oil all over her, igniting her clothes and killing her.  D. says he didn’t mean to, didn’t have intent to inflict bodily injury upon his wife.
Holding:  D. had general malicious recklessness, so the fact that he didn’t know throwing beer glass at his wife would kill her doesn’t matter.  Malice will be implied b/c D. showed general “mischief.”  Convicted of murder.
Reasoning:  When someone acts deliberately to do harm and is indifferent to the harm, that’s good enough for murder.
Comments:  “Malignant heart” or “depraved heart” is gross recklessness in MPC terms.  But, hard to call it recklessness b/c there’s no conscious disregard of the risk of harming her.
( When risk of death is very great, and justification for taking the risk is weak or non-existent, the actor is guilty of murder.
Commonwealth v. Malone
Facts:  2 guys playing “Russian Poker.”  D. shot victim during game.  D. says he thought the loaded gun chamber was first one to the right and that when he pulled the trigger it wouldn’t go off, and didn’t mean to hurt victim.
Holding:  This was gross recklessness – must reasonably anticipate that death to another is likely to result.  Implied malice sufficient for murder.
Felony Murder
Rationale: The doctrine presumes “malice aforethought” on the basis of the commission of a felony inherently dangerous to human life.
This sits uneasily with the MPC – there is no purpose or knowing of the murder, and MPC doesn’t like transferred intent.

Shifting the burden of proof to the D. by presuming the intent during the commission of certain felonies.

MPC § 210.2(1)(b) – MPC allows presumption of recklessness when a homicide occurs during the course of the commission of certain felonies.
PRO Felony Murder:

a)
Theories of Punishment

(1)
Utilitarian – Super-deterrence of certain felonies OR make felons more careful when doing it.

(2)
Retributive – Felony murderer acted with mens rea (i.e. gross Recklessness or wanton indifference) OR intentional felon deserves to be held SL.

b)
Recklessness:

(1)
Purpose or intent doesn’t matter, similar to throwing rocks off a bridge or shooting into a house.

(2)
Recklessness, consciously disregarding a substantial and unjustifiable risk.  Extreme Indifference to value of life.
AGAINST Felony Murder:

a)
Felony murder is SL:  We punish felony at a certain level, but we don’t otherwise punish non-culpable homicide.

b)
‘Transferred Intent’ works from one victim to another, not one crime to another.
State v. Martin
Facts:  Victim died of asphyxiation due to smoke inhalation.  D. lit paper bag containing trash on fire, which caused fire at house party.
Holding:  D. can only be held culpable for the death if it is the probable consequence of the commission of the felony.  Probable consequence means the death was not too remote, accidental in its occurrence, or too dependent on another’s volitional act to have just bearing on D.’s culpability.
Comments:  This might be either manslaughter (recklessness) or negligent homicide under the MPC.
IX.  Capital Murder and the Death Penalty
Capital Punishment
MPC § 210.6 Sentence of Death for Murder

Furman v. GA – SC struck down all death penalty schemes in the US, but there was not a majority opinion.

Gregg v. GA – court rejected argument that death penalty was in all circumstances unconstitutional under the 8th Amendment.  Upheld “guided discretion” statutes as solution to problem of unfettered jury discretion.

Jury discretion problem:


Not enough discretion v. too much discretion
[Juries need to have enough discretion that it’s not automatic death sentencing, but not so much discretion that the jury is behaving arbitrarily.  Jury needs to have the ability to weigh aggravating and mitigating factors, and also needs enough guidance in what it can and can’t consider that it cabins in that discretion.]
Framework:

1.  Jury must determine both conviction and sentencing, although judge would usually sentence for other crimes – “death is different.”

2.  Aggravating circumstances:  Jury must decide whether they are true beyond a reasonable doubt.

3.  Mitigating factors:  Jury must decide whether they are present by preponderance of evidence (more likely than not), a lower standard of proof.

4.  2 kinds of judgments the jury makes:

- Absolute judgment: the person is “death eligible” – death penalty is appropriate.  Do the aggravating factors weigh enough to convict D. of the death penalty at all?
- Relative judgment: whether the aggravating circumstances outweigh the mitigating factors.  If aggravating (P.’s burden) are found to outweigh the mitigating, then death penalty is imposed.

3 categories of mitigating circumstances:
1. Highly subjective circum that humanize D [victim impact statement problem – non-MPC]
2. Anti-aggravating circum

3. Shadow version of defenses.  

Olsen v. State
Facts:  D. robbed a bar and told 2 patrons and bartender to lie down on the floor, then shot all 3 in the back of the head.  Did jury correctly find that D. should get the death penalty?
Holding:  Aggravating circumstances must be found beyond a reasonable doubt by all jurors, and mitigating factors may be found by all jurors & they can take into account any mitigating factors they want.  Every juror must find that the aggravating circumstances outweigh mitigating factors.
Reasoning:  “May” should not have been used in reference to the mitigating factors – should have been “shall” consider the mitigating factors.  “May” would give too much discretion to the jury.  Since 2 aggravating circumstances were not validly found, D.’s sentence cannot be affirmed b/c jury might have reweighed mix of mitigating factors and aggravating circumstances and come out differently.
( Minimum mens rea for capital punishment is reckless indifference to the value of human life.
Tison v. AZ
Facts:  Prison escapees murder a family who offers roadside assistance.  D.’s assisted with the escape, were present at the murder, and continued to aid the escapees after the murder.  Does the 8th Amendment prohibit death penalty if D. didn’t have purpose to kill victim, actually showing reckless indifference to the value of human life?
Holding:  Though D.’s mental state fell short of intent to kill, D. was a major actor in a felony in which he knew death was highly likely to occur.  Thus, showed reckless indifference to the value of human life, which can be as bad as “intent to kill.”
Comments:  2 problems with this case: 1) minimum mens rea was reckless indifference to human life, 2) actus reus: they didn’t pull the trigger.
( Age and the Death Penalty
1. 8th Amendment issue.  “Cruel and unusual punishment.”

2. Supreme Court cases:

a. Thompson v. Oklahoma – executing of someone under 16 violates evolving standards of decency.

b. Stanford v. Kentucky – execution of 16 and 17 year old killers OK.
Atkins v. VA ( Dealing with issues of mental capacity below which capital 

punishment is not appropriate.
Facts:  Atkins convicted of abduction, armed robbery, and capital murder.  Can he be sentenced to death, even tough he is mentally retarded?
Holding:  Executing the mentally retarded is cruel and unusual.

Retributivist argument: cognitive and behavioral impairments make the D.’s less morally culpable

Utilitarian argument: it’s less likely that they can process what the punishment means, and be able to control their conduct accordingly
McCleskey v. Kemp ( Dealing with issues of racial discrimination
Facts:  Baldus study of race in capital punishment is used as a defense.  Argues that Black D.’s are more likely to be sentenced to death.  Baldus study found that black person who kills white person most likely to get the death penalty (D.’s situation here).
Holding:  Statistics only show the likelihood of a particular instance, but this is correlation and does not prove causation.  Safeguards make capital punishment as fair as possible.  Baldus study does not prove constitutionally unacceptable risk of racial prejudice.
Comments:  Would have to prove intentional violation of equal protection, or causation.  But, could possibly use this in legislatures.

X.  Justification and Excuse
Introduction
Justification: 
1. Conduct was not wrong, even though it was against the law.  
2. Defense of necessity
3. Pressure comes from forces of nature.
4. Utilitarian rationale: D. advances a social interest.  Utilitarians argue duty to retreat if possible rather than kill.  Use of force must be proportionate to the interest defended.
5. Retributive rationale: force, even deadly, is justified in defense of any right, no matter how insignificant.
6. 3rd parties can assist and share in justification defense.
7. Burden on prosecution to prove that D. committed offense w/o justification.
Excuse: 
1. actor wasn’t acting voluntarily, so he’s not responsible, even though conduct was wrong.  
2. Defense of duress 

3. Pressure comes from other people.
4. Utilitarian rationale: conduct could not have been deterred.

5. Retributive rationale: involuntary conduct is not morally blameworthy.

6. 3rd parties can be liable for the offense unless they too have an excuse.

MPC makes only a rough distinction b/t excuse and defense, but doesn’t attempt to draw a fine line.
Lawrence’s way of thinking about difference between justification and excuse:
Justification: morally difficult choice as to which there is a morally better choice.
Excuse: those situations in which the actor did not possess a morally acceptable choice available.

Self-Defense
General Rule: A Δ will not be punished for using deadly force if at the time of the homicide, she had reasonable grounds for believing, and did believe, that she was in imminent danger of death or serious bodily injury, and that deadly threat was necessary to repel the threat, though it later turned out these appearances were false. If the belief was correct—the circumstances actually existed—it is justified. If the belief was incorrect—the circumstances did not actually exist but it was still a reasonable belief—it is excused. 

MPC § 3.04 – Use of Force in Self-Protection


Use of force is justifiable when actor believes that force is necessary to protect himself or another person against the use of unlawful force. (completely subjective)

MPC § 3.09 – exception to § 3.04’s subjectivity: holds people accountable for recklessly or negligently believing there is imminent harm, and charges them with a crime that is satisfied by that culpability.
People v. LaVoie
Facts:  D. driving home when 4 drunk men bump into his car.  Men threaten and advance in threatening manner, D. shoots one.
Holding:  Deadly force is justified if the actor reasonably believes it is necessary to prevent the imminent and unlawful use of deadly force by the aggressor.
People v. Gleghorn
Facts:  D. yelled at victim, threatened him w/ fire.  Victim shot D. w/ an arrow, then D. beat him senseless.  D. argues that b/c acts prior to being shot were only simple assault, victim was not justified in replying with deadly force and b/c victim used deadly force, he was entitled to defend himself w/ deadly force.
Holding:  Victim reasonably feared for his life based on D.’s actions, so was justified in acting in self-defense.  Victim reasonably believed his life was in danger.  Also, D. continued to beat victim long after he was disabled; was only entitled to defend himself successfully, not further.

MPC § 3.04(2)(B)(i) – use of deadly force is not justifiable if actor, w/ the purpose of causing death or serious bodily injury, provoked the use of force 
State v. Leidholm ( More subjective standard.
Facts:  Couple returns from gun club and husband hits wife.  They go to bed and then wife gets knife and kills husband.
Holding:  Conviction reversed.  D. is excused rather than justified b/c she had battered woman’s syndrome.  Jury should consider effect that battered woman syndrome has when deciding issue of existence and reasonableness of the belief that force was necessary to protect herself from imminent harm.
Reasoning:  Subjective standard is better here b/c she might not know that she could retreat safely b/c of the syndrome.

2 factors: whether belief that use of force is necessary is honestly held (subjective), and whether it is reasonable (objective).

- if honest and reasonable: excused/justified


- if honest and unreasonable belief: will be guilty for either reckless or negligent crimes.


- if no honest belief: will be guilty of intentional and knowing crimes.

MPC § 3.04(2)(B)(ii) – use of deadly force is not justifiable if actor knows he can safely avoid the necessity of using force with complete safety by retreating or by surrendering a possession of a thing, except
(a) not obliged to retreat from dwelling or place of work

People v. Goetz ( More objective standard.
Facts:  4 boys on the subway, came up to D. and said “give me 5 dollars.”  D. began firing, didn’t stop till he hit all of them.
Holding:  Under NY law, person’s belief of imminent physical harm needs to be reasonable and thus held to an objective standard in assessing whether his use of deadly force should be excused.
Reasoning:  Although he may have subjectively believed he was under attack, question is: should he have believed it (objective)?
Necessity
Choosing the “lesser of two evils.”  “Forces of nature.”
Acknowledgment of the incompleteness of criminal law.  No matter how carefully the legislature drafts a criminal statute, there will be situations in which the legislators did not intend the law to apply.
Classic necessity defense: building a firewall in order to stop the fire, and it’s justifiable to set fire to one house to stop a fire that will burn down all the others.
MPC §3.02 - Justification Generally: Choice of Evils
1) Conduct the actor believes necessary (subjective) to avoid a harm to himself is justified if (and these are objective elements):

a. The harm he is seeking to avoid by his conduct is greater than the harm the law prevents by defining the offense charged (lesser of evils—breaking the law is not as bad as what would happen if he didn’t break the law)

b. Neither the Code not other law provides an exception or other defense 

c. A legislative purpose to exclude the justification claimed does not plainly appear 

2) When the actor is reckless or negligent in bringing about the situation, the justification is unavailable for crimes for which recklessness or negligence will suffice.

( According to Dudley & Stephens, there is no necessity defense for homicide.
Queen v. Dudley & Stephens
Facts:  D.’s were cast away from their boat in a storm and had nothing to eat for about 20 days and then decided to kill Parker for food.  Found at sea 4 days later.  Charged w/ purposeful killing.
Holding:  Killing to save one’s own life is not justification for murder.
Reasoning:  You can’t put your own life above someone else’s life.  If human life is of infinite worth, saving 1 life v. saving 3 lives makes no difference.
People v. Unger
Facts:  D. walked off “honor farm” prison b/c he had been threatened and sexually molested by other inmates.  Said he left to save his life and planned to return once he found someone who could help him.
Holding:  D. can get the defense of necessity.
Reasoning:  This case doesn’t neatly fit into the necessity/compulsion categories.  Necessity is appropriate b/c he wasn’t deprived of free will but was forced to choose b/t 2 situations.  Evidence of threats and that he left the honor farm to save his life are sufficient to trigger the defense of necessity.

State v. Warshow ( MPC § 3.02(1)(c)
Facts:  Protesters at nuclear power plant, police requested they leave and those who refused were arrested.  D.’s said dangers of low-level radiation, nuclear waste and nuclear accident were sufficient for the defense of necessity.
Holding:  When hazards are long-term, the danger is not imminent and doesn’t allow someone to break the law.  Low-level radiation and nuclear waste are no the types of imminent danger classified as an emergency sufficient to justify criminal activity.
Reasoning:  Legislature had already decided the issue.
Duress
“Human threat.”
MPC § 2.09 - Duress
1) Duress is a defense if the actor was compelled to act by the use or threat to use unlawful force against his person or someone else that a person of reasonable firmness in his situation would have been unable to resist. 

2) The defense is not available if the actor recklessly placed himself in the situation (here, recklessness does not negate purpose or knowing—purposeful recklessness); if negligence suffices to establish culpability, the defense is also unavailable if he was negligent.

3) It is not a defense that a woman acted at the command of her husband.
4) When the conduct would otherwise be justifiable under §3.02, this section does not preclude such a defense. 
MPC is different from the common law: 

*No imminence (taken care of by reasonable firmness requirement)

*No threat of death/serious harm required (just unlawful force)

*No continuous requirement (chance to escape stuff)

State v. Crawford
Facts:  D. owed money to Bateman for cocaine.  Says Bateman threatened to harm his son and mother if he didn’t commit the crimes.
Holding:  Required element of imminent threat is missing, compulsion is not continuous, and there were opportunities for escape.  Also, threat to him and his son is indefinite, and D. “willfully and wantonly placed himself in a situation where it is probable that he will be subjected to compulsion or threat.”  Threat of serious bodily injury has to be imminent and continuing.  So, D. cannot use defense of duress.
According to this case, duress is found only when:
1) The threat was immediate

2) The fear of harm was reasonable

3) The compulsion was continuous, and

4) There was no reasonable opportunity to escape or withdraw from the criminal activity.
​​​​​​​​​​​​​​​​​​​

XI.  Attempt
Introduction

Mens rea problem:  What do we mean when we say D. had formed the mens rea for the crime?

Actus reus problem:  How far into the preparation do we have to let people get before we can call it attempt?

Impossibility problem:  What if the crime could not occur, but to no particular credit of the D.?

Why punish attempt at all?

o
Retributive: We don’t want to reward moral luck. He has the culpability, but there needs to be an act to punish. So we punish for risk-creation. Attempt is completed risk creation with the mens rea for the completed crime. 

o
Utilitarian: He has shown proof of dangerousness. Maximizes deterrence by not making it depend on result. But if we punish for starting the act there is never an incentive to stop before it is completed, since you’ll be punished anyhow.
MPC §5.01 - Criminal Attempt
1) Definition of attempt: Acting with the kind of culpability otherwise required for a commission of the crime (the culpability required with respect to the attendant circumstances). Actor is guilty of attempt if: 

a. He purposely engages in conduct that would be the crime if the attendant circumstances were what he believed them to be (he thinks he has poison, it’s not poison); or

b. If causing a particular result is an element of the crime, the actor does or omits to do something with the purpose of causing or the belief that the result will occur (leaving someone for dead who doesn’t die); or

c. He purposely does or omits something that, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to end in the commission of the crime.  (“Substantial step” – act strongly corroborative of the actor’s criminal purpose.)
Commentary to MPC §5.01

(a) addresses the mens rea required with respect to the conduct of the actor or the attendant circumstances of the event

(b) concerns the mens rea required for the result
(c) is about preparation or the substantial step

Conduct crimes: A crime where no tangible harm need occur. The conduct is the essence of the crime and it’s as far as we look (reckless endangerment). As long as the Δ possesses the specific intent to engage in the prohibited conduct, he should be guilty of attempt.

Result crimes: A crime where the person has to act with the purpose of causing the result or the belief that his conduct will cause the result. Δ must act with the intent to achieve the result for attempt. 

Mens Rea of Attempt
State v. Lyerla
Facts:  D. fired three shots from his gun into a pickup that was racing him. One of the three girls was killed, the other two were injured. The issue was whether he could be guilty of attempted extreme recklessness (because if completed, it would have been murder with a mens rea of extreme recklessness).
Holding:  He can’t be convicted of attempted 2nd degree murder b/c you can’t attempt to be reckless.  So, has to be charged with reckless endangerment for the 2 girls he didn’t harm.

Dissent: This conundrum is solved if we make the word “attempt” mean that he intended to be reckless, or to do a dangerous or stupid act.  Result shouldn’t be different just b/c he was lucky enough not to kill the other 2; he could have killed all 3.  
Actus Reus of Attempt
Subjectivist position:  Would punish for the formulation of bad intent and preparation to commit the crime with very little actual preparation for substantial steps beyond preparation itself.  Preparation of any kind and willingness to act on the intent is enough to prosecute.
Disadvantage to this approach: we could prosecute people that might change their minds.
Objectivist position:  Only punish for the “last possible act.”  Look externally at what people are doing, and wait until the last possible moment before punishing the act.  Give the actor the last possible opportunity to change his/her mind.  Last proximate act.
Disadvantage to this approach: it’s not practical to function under this standard – we might allow a crime to happen that could have been stopped.  

MPC § 5.01(2) – Conduct that is a “substantial step” under (1)(c).
  Conduct is a substantial step so long as it is “strongly corroborative of the actor’s criminal purpose” (or, strongly corroborative of D.’s mens rea).  Act has to be strongly indicative of culpability.

People v. Murray ( Objectivist position
Facts:  Guy declared his determination to marry his niece, eloped w/ her and requested a magistrate to perform the ceremony.
Holding:  This was only preparation, and not attempt.  Therefore, he can’t be charged w/ attempt to contract an incestuous marriage.
According to this case:  
Preparation: devising or arranging the means or measures necessary for the commission of the offense.

Attempt: the direct movement toward the commission after the preparations are made.  Attempt must be manifested by acts which would end in the offense but for the intervention of independent forces.
McQuirter v. State ( Subjectivist position.
Facts:  Black man accused of attempt to assault with intent to rape a white woman. Hard to tell what he was doing, but he was walking near her in the white part of town.
Holding:  Abnormal step: given what he did was suspicious and questionable for the time and the community, it constituted an abnormal step, a danger to the community.  Black man sharing sidewalk w/ white woman, showed that he had the intent to commit rape.  Therefore, it’s attempted rape.
Reasoning:  Problem with the subjectivist position and “abnormal step” test: once you don’t have the result of the crime, you broaden the possibility for procedural mischief.
People v. Rizzo ( Objectivist position
Facts: Planned robbery of payroll guy. Rizzo and friends drove all over town looking for him, never found him, were picked up by police.
Holding:  Court says there can be no attempt because he had not reached the sight of the person he intended to rob.  No opportunity = no attempt.  More like “last proximate act.”
Reasoning:  B/c D.’s never found the person they were going to rob, they weren’t in a position to commit the crime when they were arrested.  Indispensable element - the court says that the law can only consider acts so near the commission of the crime that in all reasonable probability the crime would be committed but for some interference. So as long as there are still elements missing (like finding the guy) there can be no attempt.  Physical proximity test – requires that the actor come “very near to the accomplishment of the crime” in order to be liable for the attempt.
Renunciation:  Affirmative Defense
MPC § 5.01(4) – abandonment has to be “complete and voluntary.”

“Complete” portion: utilitarian.

“Voluntary” portion: retributive.  

Retributive argument: you’re not as blameworthy if you abandon the attempt

Utilitarian argument: you’ve specifically deterred yourself – goal of utilitarianism in the first place.  Utilitarians want to encourage people to stop at each point and want to give them incentives to stop.  Once you reach the point of no return in the law, you’ve lost the deterrence and someone will just keep going b/c it doesn’t matter at that point.
People v. Staples
Facts:  Mathematician plans to rob a bank after his wife leaves. Gets apartment above bank and tools, starts cutting a hole. Then he says he realized it was crazy and abandoned the project.  Defense: he completely and voluntarily abandoned the attempt.
Holding:  Because he had already taken a substantial step, it doesn’t matter if he abandoned it, he was already guilty of attempt.
Comments:  His abandonment was complete, but was it voluntary?  Effect of wife coming home.
MPC §5.05(2) Mitigation
If particular conduct charged an inchoate crime is so inherently unlikely to result in the commission of the crime that neither the conduct nor the actor is a public danger, the court can enter judgment for a lower degree crime or dismiss altogether.

Ivy brothers hypo: they try to kill a judge with voodoo.  Is trying to kill someone with voodoo attempted murder?

Yes, they had the mens rea to kill, and yes, they tried to kill.  If facts had been as they believed, they would have been guilty of attempt.


But, voodoo can’t kill anyone: see MPC § 5.05(2).
Impossibility
Factual impossibility: not a defense to attempt.

Legal impossibility: is a defense to attempt.

MPC reacts against these categories because it looks at the actor’s culpability, not the result. [See MPC § 5.01]
Booth v. State
Facts:  Guy thinks he’s buying stolen goods (coat), but in fact the coat had already been confiscated by the police.
Holding:  Court called it a legal impossibility, because the completed act was not a crime.  Therefore, D. has a defense to attempt.
Comments:  Under MPC, outcome would have been different.  Booth would have been guilty under MPC approach b/c if circumstances were as he believed them to be [§ 5.01(a)], they would have been stolen goods and he would have been committing a crime.
People v. Dlugash
Facts:  D. shoots lying victim a few minutes after already shot by other guy.  Reasonable doubt as to whether D. killed someone who was actually alive – but, question is whether he thought he was alive.
Holding:  Court holds that he could have believed that the victim was still alive, so can be guilty of attempted murder.  Based on D.’s subjective state of mind.  More like MPC.
Comments:  This would be a factual impossibility, which is not a defense to attempt.
People v. Thousand
Facts:  D. thought he was talking to a 14 year old girl on the internet (was really a cop), sent her a photo of his penis and wanted to meet her.  Cops intercepted.
Holding:  D. can be found guilty of attempting to distribute obscene material to a minor.
Reasoning:  Attempt consists of (1) an attempt to commit an offense prohibited by law, and (2) any act towards the commission of the intended offense.  Offense of attempt requires only that the prosecution prove intent to commit an offense prohibited by law, coupled with conduct toward the commission of that offense.
	
	Conduct violates the law
	Conduct doesn’t violate the law

	D. thinks/wants conduct violates the law
	G
	Legal impossibility (NG)/ Factual Impossibility (G)

	D. doesn’t think conduct violates the law
	Mistake of Fact (NG)/ Mistake of Law (G)
	NG
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X.  Complicity
Introduction
MPC § 2.06 Liability for Conduct of Another; Complicity
(1) A person is guilty of an offense if it is committed by his own conduct or by the conduct of another person for which he is legally accountable, or both.

(2) A person is legally accountable for the conduct of another person when:

(a) Acting with the kind of culpability that is sufficient for the commission of the offense, he causes an innocent or irresponsible person to engage in such conduct; or

(b) He is made accountable for the conduct of such other person by the Code or by the law defining the offense; or

(c) He is an accomplice of such other person in the commission of the offense.

(3) A person is an accomplice of another person in the commission of the offense if:

(a) With the purpose of promoting and facilitating the commission of the offense, he

i. Solicits such other person to commit it; or

ii. Aids or agrees or attempts to aid such other person in planning or committing it; or

iii. Having a legal duty to prevent the commission of the offense, fails to make proper effect to do so; or

(b) His conduct is expressly declared by law to establish his complicity.

(4) When causing a particular result is an element of an offense, an accomplice in the conduct causing such result is an accomplice in the commission of that offense, if he acts with the kind of culpability, if any, with respect to that result that is sufficient for the commission of the offense.
(5) A person who is legally incapable of committing a particular offense himself may be guilty thereof if it is committed by the conduct of another person for which he is legally accountable.

(6) A person is not an accomplice in an offense committed by another person if:

(a) He is a victim of that offense; or

(b) The offense is so defined that his conduct is inevitably incident to its commission; or

(c) He terminates his complicity prior to the commission of the offense and

i. Wholly deprives it of effectiveness in the commission of the offense; or 

ii. Gives timely warning to the law enforcement authorities or otherwise makes proper effort to prevent the commission of the offense.

Actus Reus of Complicity
Act of complicity: doesn’t have to be a but-for cause.


2 questions arise in thinking about the act of complicity.



1.  What is the act requirement for being an accessory?

2.  Causation: How much does someone have to be involved in causing the crime to be charged with complicity?
Question:  How far are we willing to stretch the causal link between act and crime?  Causation is the difficult link to show in complicity.

MPC § 5.01(3) – A person who engages in conduct designed to aid another to commit a crime that would establish his complicity under Section 2.06 if the crime were committed by such other person, is guilty of an attempt to commit the crime, although the crime is not committed or attempted by such other person.
MPC:  If you have purpose to be an accomplice you can be an accomplice to a crime that never occurs.  Also, if you combine MPC § 5.01(3) and 2.06(3)(a)(ii), you can be convicted of attempted complicity.  MPC doesn’t care whether or not the crime was committed – preoccupied w/ culpability.

Common law:  You can’t be an accomplice to a crime that never occurs.

Common law approach to complicity:  (MPC eliminated these distinctions in § 2.06)
· Principle in the 1st degree: the person who performs the act on his/her own

· Principle in the 2nd degree: someone present at the scene, and who actually or constructively helps in the commission to the crime

· Accessory before the fact: aids in planning the crime

· Accessory after the fact: person who participates in the cover up after the crime is committed.
State v. Ochoa
Facts:  Angry mob kills sheriff.  Before sheriff gets shot, the 2 D’s beat the deputy unconscious, who might have come to the aid of the sheriff.
Holding:  B/c D’s knew that one of their party was about to use a deadly weapon, and they aided him, they are equally guilty.  Most importantly, their vicious assault of deputy withheld him from coming to the aid of the sheriff.  Causal link is satisfied here: they assaulted deputy during the shooting, and the assault of deputy was sufficiently connected w/ sheriff dying.
Reasoning:  Mere presence while a crime is being committed is insufficient.  To be accused, D must share the criminal intent of the principal.
State v. Tally
Facts:  D intercepted telegram that would have warned victim that people were coming to kill him.  D’s telegram told the delivery person not to give the previous telegram warning the victim.  Delivery person not sure what to do with the 2 telegrams, and while he’s deciding what D’s telegram is instructing him to do, other men catch up with victim and he is killed.
Holding:  D deprived victim of the chance of life he might have had if he had gotten the telegram before he was killed.  Doesn’t matter whether or not he would have gotten the telegram anyway.  So, D’s delaying of the warning/telegram’s delivery can convict him of complicity.
Reasoning:  Causal link – might have deprived Ross of the chance to get away.  However, it’s not clear whether or not the act contributed to Ross’s death, and he probably would have died anyway.  IS THIS STRETCHING THE CAUSAL LINK TOO FAR?
Mens Rea of Complicity
MPC § 2.06 
(3)  A person is an accomplice of another person in the commission of an offense if:

(a) With the purpose of promoting or facilitating the commission of the offense he

i. Solicits such other person to commit it; or

ii. Aids or agrees or attempts to aid such other person in planning or committing it
(4)  When causing a particular result is an element of an offense, an accomplice in the conduct causing such result is an accomplice in the commission of that offense, if he acts with the kind of culpability, if any, with respect to that result, that is sufficient for the commission of the offense.

(7)  An accomplice may be convicted on proof of the commission of the offense and of his complicity therein, though the person claimed to have committed the offenses has not been prosecuted or convicted or has been convicted of a different offense or degree of offense or has an immunity to prosecution or conviction or has been acquitted.

MPC § 5.01(c)

A person is guilty of an attempt to commit a crime if, acting with the kind of culpability otherwise required for commission of the crime, he purposely does or omits to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime.
3 levels of ways the law puts limits on charges of complicity:

1.  Through the notion of causation and directness.  (no simple bright-line rule)
2.  Through the actor’s mens rea
3.  Through the fact that the principal never completes the crime (attempt or abandonment) [although the MPC doesn’t care what the principle did, as long as under § 5.01(c) you were aiding in something you thought was going to happen]
Complicity is the one place where PURPOSE and KNOWLEDGE are distinguished – MPC says it’s not enough for accomplice to know that what he was doing would help in committing the crime, has to have the purpose to engage in the offense.
2 levels of mens rea in complicity:

1. intent with regard to aiding and abetting (have to have purpose to be an accomplice)
2. intent with respect to the underlying crime (shared culpability).


Intent is whatever culpability is required for the crime.  MPC § 2.06(4).
If crime is SL (no mens rea attached), you are holding people responsible even if they don’t have a mens rea, as long as they are purposely aiding and abetting in the activity.
People v. Beeman
Facts:  D gave information to robbers.  Says didn’t want them to commit the crime, and bought the stolen goods from them to return to the original owner.
Holding:  D is NG.  Need proof that the actor rendered aid with an intent or purpose of either committing or of encouraging or facilitating commissions of the target offense.
Reasoning:  D had knowledge but no purpose.  Court says that knowledge can be used to infer purpose.  Knowledge plus something else to infer purpose of D.
Hypo: Cab driver who takes same customer to shady part of Chicago every week and gets $100 tips every time.

Was there “willful ignorance”?  Purpose would be very difficult to prove.  What would it take in that kind of case to say that you’d have purpose?  When do you have mere knowledge, not purpose?
People v. Kessler (1974)

Facts:  D waited in car outside tavern while his 2 friends entered the building to commit burglary.  Friends accidentally shot tavern owner, then fired at police while they ran away on foot.
Holding:  Court concludes that accomplice is liable for any of the things that come out of the crime b/c aided them in the planning and commission of the crime.  MPC might have thought that b/c D purposely brought the car, and he purposely helped them, he could be liable for felony murder.
Comment:  MPC approach to felony murder – rebuttable presumption as to extreme indifference to the value of human life.
MPC § 2.06(4) – When causing a particular result is an element of an offense, an accomplice in the conduct causing such result is an accomplice in the commission of that offense, if he acts with the kind of culpability, if any, with respect to that result, that is sufficient for the commission of the offense.

Wilson v. People
Facts:  D thinks Pierce stole his watch.  They go out and get drunk together, and Pierce wants to rob a store.  D aids and abets by boosting Pierce through a window, but never enters the building.  Then, D calls the police on Pierce, who is still inside robbing the store.
Holding:  Act requirement is fulfilled, and has the purpose to aid and abet, but D has no culpability with respect to the underlying crime.
Reasoning:  D has purpose for aiding and abetting, but no culpability for burglary or purpose for breaking and entering.  Under MPC § 2.06(4), D needs to share in the culpability for the offense.
State v. Etzweiler
Facts:  D lends his car to drunk guy who commits negligent homicide.  D knows guy is drunk.
Holding:  D didn’t have the purpose to facilitate the offense, so NG.  It’s impossible for D to have the purpose to further another’s unintentional (general intent) crime.  Like the Lyerla majority.
Comment:  Lyerla dissent would say that it can be your purpose to aid in a non-intentional act.  It might have been his purpose to aid and abet in the conduct which was reckless.
XI.  Rape
MPC § 213.1 – Rape

(1) Rape.  A male who has sexual intercourse with a female not his wife is guilty of rape if:

a. He compels her to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone; or

b. He has substantially impaired her power to appraise or control her conduct by administering or employing without her knowledge drugs, intoxicants or other means for the purpose of preventing resistance; or

c. The female is unconscious; or

d. The female is less than 10 years old.

Rape is a felony of the second degree unless (i) in the course thereof the actor inflicts serious bodily injury upon anyone, or (ii) the victim was not a voluntary social companion of the actor upon the occasion of the crime and had not previously permitted him sexual liberties, in which cases the offense is a felony of the first degree.

B/c the definition is silent regarding the applicable mens rea, each material element is established if the D acted purposely, knowingly or recklessly w/ respect thereto.

Therefore, under normal MPC -

*Reckless, reasonable or negligent mistake will exculpate if purpose & knowing
*Reasonable or negligent mistake will exculpate if reckless

*Reasonable mistake will exculpate if negligence

*No mistake will exculpate if SL
Problem in rape cases:  if we don’t allow D mistake of fact for the crime, we lower the culpability standard for rape.  That means we will convict people that might not be guilty – are we comfortable with doing this in such a grievous and severely punished crime?
Issues of victim’s mens rea come up.

· Focusing solely on D’s state of mind: do we allow honest & negligent or honest & reckless mistakes by D as to consent?  If we say this is a purpose and knowing crime, even a reckless mistake can exculpate.

· If we ask if there was consent, we are focusing on the victim.  Would we be willing to make the female’s consent an SL term?
People v. Dorsey
Facts:  Woman gets raped in elevator.  Doesn’t scream for help b/c guy is twice her size.  Calls police right after.
Holding:  No need for “earnest resistance” of D where there is an implied threat of immediate death or serious physical injury.  
Lawrence thinks: this kind of case happens when you have the resistance requirement lingering.  Even though it’s obvious that she didn’t consent and that the D didn’t perceive that she consented, resistance requirement had to be dealt with in some way.  Court deals with this by stating that it’s enough that D created the threat of force to overcome her resistance.
Regina v. Morgan
Facts:  X invited 3 D’s to rape his wife, and told them that if she resisted, it was only b/c she liked it “kinky.”
Holding:  D’s are guilty, despite the prospect of their reckless mistake as to victim’s consent.  
Reasoning:  House of lords decides as a matter of law that they couldn’t have thought she consented, and that the jury must have gotten it wrong.  They decide to treat the negligence as purpose and knowing – “tremendous violence to the doctrine.
In the Interest of M.T.S.
Facts:  D lives in victim’s house, went up to her room one night.  Victim had consented to some intimacy with D, but she did not consented to the actual sexual act.
Holding:  Victim did not express consent to sex, either through her words or actions.  Therefore, D is guilty.
Commonwealth v. Fischer
Facts:  College students.  In guy’s room, she says he raped her and forced her but D says he honestly thought that she was consenting, and based on previous encounter that she liked it rough.
Holding:  No need to instruct jury that a reasonable mistake could negate his culpability.  
Lawrence:  Is this a bona fide confusion case?
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Like MPC § 3.04 and § 3.09
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Outcome: There is legal impossibility, which IS a defense.





Truth: D.’s conduct is legal





Mistake: D. thinks his conduct is illegal.  D interprets the law differently, or thinks there’s a law but is wrong.





Outcome: D. made a mistake of law, which IS NOT a defense.





Truth: D.’s conduct is illegal





Mistake: D. thinks his conduct is legal.  D. didn’t know the law existed, or interpreted it differently.





MIRROR IMAGE:


Mistake of Governing Law v. Legal Impossibility





Outcome: There  is factual impossibility, which IS NOT a defense.





Truth: D.’s conduct is legal





Mistake: D. thinks his conduct is illegal.  D. means to carry out a crime, but the main element doesn’t exist.





Outcome: D. made a mistake of fact, which IS a defense.





Truth: D.’s conduct is illegal





Mistake: D. thinks his conduct is legal.  D. made a mistake about an element of the offense or element of the result.





Don’t want to exculpate morally lucky bad guys.





Don’t want to punish morally unlucky good guys.





Outcome: Hybrid legal  impossibility, which IS NOT a defense.


ONLY PURE LEGAL IMPOSSIBILITY IS A DEFENSE.





Truth: D.’s conduct is legal





Mistake: D. thinks his conduct is illegal.  D. interprets the non-governing law piece differently.





Outcome: D. made a mistake of  non-governing law, which IS a defense.


ONLY PURE MISTAKES OF LAW ARE NOT A DEFENSE





Truth: D.’s conduct is illegal





Mistake: D. thinks his conduct is legal.  D. made a mistake about satisfying the non-governing law piece.





MIRROR IMAGE:


Mistake of fact v. Factual Impossibility





MIRROR IMAGE:


Mistake of non-governing law v. Hybrid Legal Impossibility








