Criminal Law

I.  Two Dimensions of Criminal Law

     “…the formal doctrines of criminal law are elliptical. They presuppose various 

       jurisprudential, professional, cultural, even political tenets. Nowhere reduced to a 

       formulaic set of words, the presuppositions are nonetheless universally and even 

       instinctively appreciated…Accordingly, no one who is ignorant of these shared 

       understandings can hope to apply the rules in a sophisticated way” (Kahan 21). 

A. The Theory Dimension 
“When lawyers and judges consider the meaning of doctrines along the “theory 

  dimension” of criminal law, the question they are trying to answer is what 

  understanding of the law is best from a moral or policy point of view. They tend to 

  answer that question by invoking normative “theories of punishment”. Three such 

  theories—optimal deterrence, individual desert and expressive condemnation—

  warrant special attention” (Kahan 22). 

I). Optimal Deterrence 
a. Bentham, Principles of Penal Law (“Pain and pleasure are the great springs of human action.”) 
Rules of Proportion

1. The value of the punishment must not be less in any case than what is sufficient to outweigh that of the profit of the offense. 

“Profit”: not only the pecuniary profit, but every advantage real or apparent which has operated as a motive to the commission of the crime. 

2. When two offenses come in competition, the punishment for the 

greater must be sufficient to induce a man to prefer the less.

--theory is generally known as “marginal deterrence” 

3. The punishment should be adjusted in such manner to each particular

Offense, that for every part of the mischief there may be a motive to restrain the offender from giving birth to it. 

4. Punishment ought in no case to be more than what is necessary to 

Bring it into conformity with the rules here given…

--This rule marks out the limits on the maximum side, while the previous three concern the minimum side. Bentham argues that while the danger of erring on the minimum side is greater, tendency to err of most men in on the maximum side, tendency to overpunish.  Thus more precautions should be taken with regard to maximum punishments.  This is because punishment is, in and of itself, an evil. And we ought to be careful to admit that evil only when it prevents a greater evil.  

So there are times when we should not punish: 

1. When the punishment is groundless: where there’s no evil for it to prevent.

2. When it can’t prevent further evil. 

3. When the evil it would produce is greater than what it prevented. 

4. When it is needless: where the mischief may be prevented, or cease itself, without it: that is at a cheaper rate. 

b. Posner, An Economic Theory of the Criminal Law  (builds on Bentham, adds probability of being caught to the pleasure/pain—cost/benefit analysis that underpins deterrence theory) 
--think about the example of hubcap theft on page 22. Only 1 thief in 5,000 gets caught. With these odds, offenders are perfectly happy to risk the penalty for petty theft, which is a maximum of six months in prison.  

--In order for deterrence to be effective, the potential gain has to be less than the punishment multiplied by the likelihood of being caught.  In other words: 

Gain< punishment x probability of apprehension.  For the hubcab problem it would be $50< X * 1/5000, X being equal to the fine that would be appropriate, in the case, 250,000 dollars. This seems excessive.  Why? Also consider the article on arbitrarily imposing the death penalty in China for making explosives.  This actually fits quite nicely with the formula.  Since probability of getting caught is low, punishment must be vary costly in order to make the right side of the equation outweigh the left. 
 And how do we quantify punishment other than fines? Prison? Alternative sanctions?  Don’t these punishments serve other purposes than general deterrence?  (E.g. incapacitation—aka specific deterrence--, expressive condemnation, retribution)
--Fines would seem to work best from the optimal deterrence point of view (cost of collecting fines is far lower than the cost of incarceration), but “the limitations of solvency cause the cost of collecting fines to rise with the size of the fine—and for most criminal offenders to become prohibitive rather quickly.” So we turn to imprisonment as a kind of fine. (It reduces the criminal’s future wealth by impairing his lawful job prospects, etc.)  
c. Meares, Katyal and Kahan. Updating the Study of Punishment (“…modern deterrence analysis must incorporate several refinements to the deterrence function, particularly substitution effects, decision framing, educational impact of laws, social control, and perceived legitimacy”)
i). Substitution Effects 

     --If the price of the crime=punishment, then the increase in price of a particular crime will encourage potential criminals/consumers for substitute another crime in its place. High airfare leads some consumers to substitute driving for flying.  “When it comes to crime, however, most of us don’t take economics seriously enough to examine whether an analogue to [driving] exists: we assume that deterrence works and—poof—a would be lawbreaker is now magically converted into a law-abider”

    --But consider the treatment of crack. Penalty for even minor crack dealers is so draconian that dealers have moved to heroin rather than leave the drug trade altogether (as a more traditional deterrence theorist might expect). 

    --Also consider the “three strikes you’re out rule.”  Once you get to the third strike, “marginal deterrence” is no longer a factor.  There’s no more incentive to refrain from committing a greater crime, so you might as well kill witnesses.  “Viewed in these terms, the death penalty could provide an incentive to further crime.” 

     --So substitute effect is neglected, but complementarity is overemphasized by prosecutors, who like to point to correlations between drug sales and violence, between relative harmless “gateway” drugs (pot) and harmful ones (crack).  They thus justify harsh punishments for gateway drugs by arguing that their use and sale leads to more harmful drugs.  But this might be a self-fulfilling prophecy instead of a description of fact: punishing minor drug offenses harshly might perversely end up creating incentives to engage in more serious drug-related activity by introducing the offender to prison subcultures, impairing his ability to obtain lawful employment, etc. (This is also known as the “inverse sentencing effect.”)
                 ii.) Decision Framing—a psychological addendum to substitution

                      --“The substitution perspective predicts that individuals do not view the 

                     cost and benefits of a particular crime in a vacuum. Rather, they 

                     examine them in light of the costs and benefits of other crimes. The 

                     psychological addendum to substitution suggests that people evaluate 

                     the relative harms and benefits of a particular crime by using reference 

                     points” (p. 31)                                     

                  iii.)  Educational Impact of Criminal Law

                        --But how do criminals know what the penalties for crimes actually are? If      

                     they don’t have that information, doesn’t that make all this talk about 

                     deterrence—and especially marginal deterrence, which supposes that 

                     criminals know about the subtle gradations of crimes and punishments—

                     rather academic? 

                        --Kahan and Co. cite Andenaes in response to this and argue that penalties 
                      do have a kind of educational impact. “…penalties send out messages to 

                      members of society and these messages exert a moral influence”  

                      --But what kind of educational impact penalties have (positive or negative) 

                      can vary.  Criminal punishment imposes a stigma on individuals that may 

                      lead criminals to avoid contact with law abiding people…Those who have 

                      already committed a crime may feel that other options are closed to them 

                      and continue their criminal activity

                 iv.) Inverse Sentencing Effect   

                      --As penalties increase, people (e.g. judges and esp. juries) may not be as 

                     willing to enforce them because of the disproportionate impact on those 

                     caught.”  Think about the hubcap thief facing a 250,000 fine or the

                     equivalent of that in prison time.  Also consider the phenomenon of jury 

                     nullification.  Imagine a first time D.C. crack dealer in front of a jury 

                     from a community ravaged by the loss of young men to prison…
         II.) Individual Desert  (aka “retributive theory”, aka the “deontological school”)
              --a “noninstrumental” theory of punishment 

              --The pure consequentialist [Bentham/Posner] views punishment as justified to   

               the extent that its practice achieves ... whatever end-state the theorist specifies 

               (such as the public interest, the general welfare, the common good)." 

              "The retributive justification of punishment [Kant/Morris] is founded on two a

               priori norms (the guilty deserve to be punished, and no moral consideration  

               relevant to punishment outweighs the offender's criminal desert) and an 

               epistemological claim (we know with reasonable certainty what punishment the 

               guilty deserve)

             a.) Kant, The Philosophy of Law
                  --“Juridical punishment can never be administered merely as a means for 

                  Promoting another good either with regard to the criminal himself or to civil 

                  Society, but must in all cases be imposed only because the individual on 

                  Whom it is inflicted has committed a crime. For one man ought never to be 

                  Dealt with merely as a means subservient to the purpose of another…Against 

                  Such treatment his inborn personality has a right to protect him, even although 

                  He may be condemned to lose his civil personality” (p. 36).  

                --Punishment is carried out in the name of JUSTICE, not social utility.  When  

                   An injustice takes place, there must be a balancing of the scales.  This has

                   Nothing to do with social norms or policy—this is required by a kind of 

                 Metaphysical imperative (a categorical imperative!).  “For if justice and 

                 Righteousness perish, human life would no longer have any meaning.” 
                --Ex. People inhabiting an island decide to disperse never to reconvene, last 

                Murderer ought to be executed because of his individual desert, not because of 

                Good policy or social utility.  

          b.) Morris, “Persons and Punishment” in Guilt and Innocence
                --criminal law rules as rules “that prohibit violence and deception, compliance 

                with which provides benefits for all persons. These benefits consist of 

                noninterference by others with what each person values, such matters as 

                continuance of life and bodily security. The rules define a sphere for each of 

                person, then, which is immune from interference by others.  Making possible 

                this benefit is the assumption by individuals of a burden.  The burden consists

                in the exercise of self-restraint by individuals over inclinations that would, if 

                satisfied, directly interfere…with others in proscribed ways. If a person fails 

                to exercise self-restraint even though he might have a given into such 

                inclinations, he renounces a burden which others have voluntarily assumed and 

                thus gains an advantage, which others who have restrained themselves do not

                possess.” (37)

               --“…it is just to punish those who have violated the rules and caused the unfair 

                   distribution of benefits and burdens. A person who violates the rules has 

                   something others have—the benefits of the system—but by renouncing what 

                   others have assumed, the burdens of self-restraint, he has acquired an unfair 

                   advantage. Matters are not even until this advantage is in some way erased…

                   he owes something to others, for he has something that does not rightfully 

                   belong to him. Justice…restores equilibrium of benefits and burdens by 

                   taking from him what is owed, that is, exacting the debt” (38)

               --Morris’s theory works well for embezzlers, confidence men, etc. But what 

                  rapists? Are they acquiring an “advantage” that we are “inclined” to but  

                  restrain ourselves against?  

     III.) Expressive Condemnation 
            a.) Feinberg, “The Expressive Function of Punishment” 

             --Gardner: “It is the expression of the community’s hatred, fear, or contempt for  
            convict which alone characterizes physical hardship as punishment.” 

             --Hart: A crime “if duly shown to have taken place, will incur a formal and 

             solemn pronouncement of the moral condemnation of the community” 

             --“the very physical treatment itself expresses condemnation…certain forms of 

             hard treatment have become the conventional symbols of public reprobation…

             punishment expresses the community’s strong disapproval of what the criminal 

             did; [but] it is also a symbolic way of getting back at the criminal ” (40). 
           b.) Hampton, An Expressive Theory of Retribution
            --“an action is wrong if and only if it expresses something about the person being
           harmed” 

            --“an immoral action is insulting in the sense that it sends a message which 

           challenges the victims worth…an act counts as immoral if it sends a false message 

           about the value of the victim relative to the criminal” 

            --the…punisher uses the infliction of suffering to symbolize the subjugation of the 

            subjugator, the domination of the one who dominated the victim. And the 

            message carried in this subjugation is “What you did to her, she can do to you. So 

            you’re equal”…The crime represents the victim as demeaned relative to the 

            wrongdoer; the punishment takes back the demeaning message” (42).
Some cases to consider re: why we punish: 

People v. Du, in which an elderly Asian woman is basically not 

punished for killing a young African-American girl.  This is a disaster from an individual desert and an expressive point of view.  The message that’s being sent is not one of solemn condemnation, the insulting message is not being “resignified” through punishment.  But given the likelihood of her repeating, the punishment may be sound from a deterrence point of view.  She probably doesn’t need to be incapacitated (specifically deterred); nor do those similarly situated need to be deterred since they are unlikely to engage in similar behavior. On the            other hand, maybe this will remove a disincentive from resorting to violence in defense of property….       

State v. Chaney (1970): Chaney found guilty on two counts of rape and one count of robbery, sentenced to one-years terms to run concurrently.  It was suggested that his victim was a prostitute. On appeal, the higher court expressed its disapproval of the lenient sentence for two reasons. 1). Sentence was “not well calculated to achieve the reformation of the accused…At most, appellee was told that he was only technically guilty and minimally blameworthy, all of which minimized the possibility of appellee’s comprehending the wrongfulness of his conduct.  [Reformation is a kind of specific deterrence, isn’t it?] 2) “sentence imposed falls short of effectuating the goal of community condemnation, or the reaffirmation of society norms for the purpose of maintaining respect for the norms themselves”.  

Alternative Sanctions: Imprisonment and Its Rivals
United States v. Bergman: Wealthy philanthropist rabbi found guilty of defrauding Medicaid by padding insurance claims at nursing homes he owns. Defense argues that no “licit purpose could be served by defendant’s incarceration” on two grounds: 1) No one should ever be sent to prison for rehabilitation. [The court agrees] 2) No need to incapacitate the defendant: he’s not dangerous, not likely to re-offend [Court agrees].  But the court sentences him to prison time for reasons of 1.) Generally deterrence and 2.) not imprisoning him would “depreciate the seriousness of the crime”.  Defense objects citing Kant’s critique of instrumental punishment and pointing out that prison hasn’t really been shown to deter, to which the court responds that deliberate crimes like Bergman’s are able to be deterred.  They also appeal to the principle of “equal justice”: it would be unfair not to subject Bergman to prison just because he’s privileged while the underprivileged regularly are so subjected. 
     A. Fines 

          --from an optimal deterrence standpoint, fines are most efficient way of punishing

         The cost of imprisonment (which includes both the amount it costs to take care of a 

         Prisoner and the social cost of the disutility of the people incarcerated) is much 

         Greater than that of fines, which actually enrich society by channeling money away 

         From wrongdoers and into the coffers of the enforcers of the laws

         --But there is much resistance to fines from the other two schools of thought:

1. The Retributivists argue that fines are not feasible for everyone, and it 

violates the principles of equal justice to fine those who are capable and imprison those who are capable of paying them. Also, for violent crimes especially, the offender needs to be incapacitated, so prison is necessary. And the offender deserves to suffer for what he’s done. There needs to be pain. 
2. There’s also the political resistance to fines, grounded in expressivist  

theory.  “A fine…is vulnerable to the interpretation that society is putting 

a “price tag” on, or “licensing” a certain species of behavior. This price tag connotation is inconsistent with the expression of moral condemnation: while we might believe that charging a high price make the purchaser suffer, we don’t condem him or her for buying what we are willing to sell.  Democratically accountable officials are responsive to this sentiment. 
B.  Shaming
Deterrence?: cost effective, to be sure, but questions probably remain about the effect on potential offenders.  Bentham might ask, “is shame painful enough to factor into a potential offender’s calculations?”

      Retributive?: So long as shaming penalties are given uniformly, they might past 

      Muster, but is the offender’s punishment sufficient to balance the scales?

      Expressive?: Of all the punishments we’ve discussed, shaming is the most symbolic  

      In nature.  What is a mark of shame other than a mark of social reproach?  But if a 

      Related goal of the expressivists is to bring home to criminal the severity of his 

      Crime—not to mention their thirst for revenge—shaming might be seen as a bit 

      Soft.  This, of course, depends upon the nature of the crime being punished…

Ex. United States v. Gementera .  Gementera convicted of mail theft, sentenced to wearing a sandwich board sign which reads “I stole mail, this is my punishment”.  Punishment upheld as appropriate and constitutional. 
       i) Kahan, What do alternative sanctions mean? 
          Proponents argue: 

          a) Shaming is cheaper than prison and 

          b) penalties express appropriate moral condemnation  
              --might be thought of as degradation penalities: “they are imposed by agents 
                 invested with moral authority of the community; they denounce the wrong 

                 doer and his conduct as contrary to shared moral norms; and the 

                 ritualistically separate the wrongdoer from those who subscribe to such 

                 norms.”
                 Cf. Jean Hampton above. Shaming fits very well with the goal of 

                 degrading the offender in order to avenge his degradation of the victim. 

          --Too cruel?  Kahan: not as cruel as prison.  Stigmatizing? Kahan: No stigma like                                                               

             having done time.

            ii.) Massaro, The Meanings of Shame: Implications for Legal Reform
               --Against shaming because the shared meanings of shame are too hard to 

               ascertain and police effectively

                 --And there’s not dues-paid endpoint.  The sentence is potentially never over. 

                 (Of course, this could easily be said about a prison sentence). So this offends 

                 the retributivists out there who think that punishments should be calibrated to 
                 fit the offense.  

                --Also problematic from a deterrence point of view since shaming might 

                Encourage further deviance, the development of subnorms, etc. 

              iii.) Whitman, What is Wrong with Inflicting Shame Sanctions?
                      Several things: 

1. The Crowd: Shaming involves a dangerous willingness on the part of the government to delegate the powers of enforcement to a fickle and uncontrolled populace. The state has no control over the sort of abuse the public will deal out to a shamed offender. Shaming can thus become a kind of “lynch justice”. 
 (The court implicitly recognized this danger in Gementera when it   assigned a parole officer to monitor the offender’s safety.) 

2. The Offender: Shaming subjects offenders to an unacceptable level of unpredictability in the public reaction that violates what Whitman calls, “transactional dignity.” Predictability is a right everyone has, including the offender. 

3.  Different from imprisonment and fines in that there are no set   limits to shaming’s effects, whereas with the former two punishments there are. 

4.  Shame sanctions undermine the ethics of restraint and sobriety 

5.   Violates the idea that people know what they are getting: if an offender has a debt to pay to society, he or she should be able to pay that debt and go on with their lives 

6. In the case of mob mentality, there is no telling when that debt i repaid 

C. Restorative Justice 
--Generally, a process that brings together offenders, their victims, and other stakeholders in a face-to-face meeting to repair the damage of crime 

Differing Opinions on Effectiveness 

i. Denny Anker, “Having to personalize those you have harmed, having to confront them and be challenged about accepting responsibility and having to confront yourself in that process is much harder for some people than being locked away or serving some othe sentence.” 

ii. Sensible Sentencing Trust: Restorative Justice should only apply in situations where the victims can get their property back from the criminal. The aftermath of a crime where there is psychological and physical damage is no place for this. 

iii. Stephen Franks: Judges should be able to suspend a sentence until it’s clear a RJ sentence has worked, so criminals cannot fake their way into getting what they perceive to be a lighter sentence. 

iv. Tony Ryall: It works for many offenders but does not work for “a hard core 5 percent who just go on re-offending.” 

B. The Institutional Dimension
 “When lawyers and judges consider the meaning of a doctrine along the institutional          dimension, they are arguing, in effect, about how effective law-making power should be allocated across different institutions to get the best fit between what the law is and what is should be…Oftentimes, disputes that seem to be about “what the law means” are really disputes about “who should say what it means”…When should we prefer legislatures to take the lead in defining the law, and when courts, juries, or some other institution? What doctrinal devices or mechanisms effectively channel lawmaking power to one or the other?” (92) 
I. Courts v. Legislatures

 –Does judicial lawmaking (or unmaking) ever enhance democracy relative to a baseline in which only legislatures are viewed as having the power to make the law? 

a.) Desuetude—holds that a prolonged refusal to enforce a law in the face of widespread violations renders that law void.  The invocation of desuetude by judges might be pointed to by conservatives as a kind of judicial activism whereby judges, many of whom are not elected, take it upon themselves to “legislate from the bench”.  But this argument is usually make in response to decisions that offend the beliefs of a large—or at least a vocal—segment of the population who claim that the will of the people (thought to be embodied in the laws and in the legislatures that enact laws) has been disregarded. With desuetude, however, the case is usually that a law which is seemingly unimportant to “the people” is struck down because the original reasons for enforcing the law no longer exist. Laws against adultery are a prime example of candidates for repeal on the grounds of desuetude.  So were the laws against contraception, which remained on the books in CT and MA until the 60s. These laws are/were rarely, if ever, enforced; and poll after poll has shown that people don’t think that adulterers should be prosecuted, so the public doesn’t want them to be enforced.  

Keeping them on the books can be advantageous to the executive, however.  Invocation of the laws can be used as a pretext to punish people engaged in other crimes that society does want enforced, e.g. prostitution.  But “giving prosecutors the ability to resurrect, Lazarus-like, statutes that lack popular sanction and that can be used to target unpopular or political opponents” does give one pause. 
Some critics of judicial unmaking of the laws via the doctrine of desuetude might pose this simple question, “why not leave it to the legislature?”  There are a few good answers to this question.  First, there are severe entrenchment problems when it comes to changing laws.  “Article I, § 7 of the Constitution requires both houses to agree to a change in law, and it may also require a 2/3 majority in the event of a President veto.” Second, and more importantly, with outmoded laws that nonetheless related to sensitive social issues (e.g. laws against sodomy, adultery, contraception) even though the majority of the public agrees that these laws shouldn’t be enforced, congressmen might be reluctant to be the sponsor of a bill “legalizing” adultery or sodomy.  What must be taken into account in thinking about desuetude is the power of the laws as symbols or statements about values.  Even if people recognize that adultery is widespread; even if they think that it shouldn’t be criminalized; those people still might resist the “legalization” of the offense.  Think about marijuana use in Europe.  Lawmakers have obviously recognized that enforcement of strict laws against marijuana is a waste of resources given the lack of gravity of the offense.  Yet there is significant resistance to “legalization.” 
Even in cases where legislative repeal of dead laws is possible, it is often doubtful that what is happening is simply democracy in action.  Take the article on the state senator pushing of the repeal of a law against slandering a woman.  The law hadn’t been enforced in nearly a century, but there wasn’t any threat that it would be at the time of the campaign against it.  The senator’s campaign was almost definitely a political ploy meant to sure up a certain segment of the population.  In this situation, a strong argument could be made for the courts to be the branch that to exercise repeal on the grounds of desuetude because the courts are involved only in situations where there is some dispute regarding a law.  Legislators ought to let sleeping dogs lie, as they say.  
b.) Legality (aka strict construction, strict adherence to legislative intent)

The arguments for and against legality are complex and often surprising. Contrary to what one might expect, progressive judges often turn to strict construction as a way of avoiding a decision the effects of which might lead to very un-progressive results (see Keeler below).  Also surprising is legislators’ encouragement of judges’ broad construal of statutes (see below, rule of lenity, loopholing, etc.). 

Keeler v. Superior Court (1970)

Appeal to Supreme Ct. of CA to decide whether an unborn by viable fetus is a “human being” within the meaning of the CA statute defining murder.  Keeler had killed his estranged wife’s unborn child while beating her, and was convicted of murder—the unlawful killing of a human being with malice aforethought—at the trial court level. The S. Ct. reversed his conviction, holding that the intent of the legislature that enacted the statute was to limit the category of “human being” to persons who had been born alive and that to interpret the statute more broadly would be to violate Keeler’s right to “fair warning” inherent in the concept of due process.  As outrageous and reactionary as this decision seems, given the political context in which it took place, it might have been a rather progressive decision.  CA had recently recognized the right to abortion (People v. Belous, 1969); had Judge Kosk taken it upon himself to expand the meaning of “human being” to include “unborn but viable fetuses” he might have given anti-abortion activists the ammunition they needed to mount a serious challenge to the newly recognized right to choose. So a judge’s invocation of legality—or the rule of lenity (see below)—need not be understood as the manifestation of a judge’s deeply held convictions about separation of powers, judicial restraint, etc.  As this case shows, turning to the rule of lenity can be pragmatic move necessitated by the exigencies of a particular case and/or context. 

Rule of lenity: “the canon directing courts to construe ambiguous statutes narrowly” 

1. The Courts 

--Frankfurter: “It may fairly be said to be a presupposition of our law to resolve doubts in the enforcement of a penal code against the imposition of a harsher punishment” (Bell v. United States, 1955)
--Holmes: “This principle is founded on two policies that have long been part of our tradition. First, ‘a fair warning should be given to the world in language that the common world will understand, of the law intends to do if a certain line is passed. To make the warning fair, so far as possible the line should be clear.” 

      2.  The Legislatures 

            --Legislatures actually seem to resent the strict construction canon.

            --Model Penal Code contains a provision granting judges the ability to interpret

               ambiguous provisions broadly. Congress has enacted a number of local “anti-

               lenity” provisions within particular statutes, including RICO, which targets 

               racketeers. 

            --One setting where legs. have systematically relaxed the rule of lenity is where 

             legislatures resort to general language to prevent loopholing…were legislatures 

             to attempt to specify all the specific instances of these general types of 

             misconduct, the resulting lists of prohibited acts would invariably be under-

             inclusive. Statutes of this sort are often conceptualized as delegations of 

             “common law-making” authority. One area where the legislature recognizes the 
             Usefulness of the flexibility of the common law.
             --Note too that the meaning of these statutes is inevitably determined after the 

             defendant’s behavior. So this belies the notion that statutes are drafted to put 

             potential offenders on notice about prohibited acts.  Indeed, the use of generality 

             in statutes would seem to be intended to do quite the opposite. 
United States v. Zavrel (2004)

--case in which a woman sends envelopes of corn starch to politicians and others. Issue was whether Zavrel’s letters could be understood as “communications” containing “threats to injure”.  

--The Appellate judge, interpreting the statute broadly, decides that they can.  “Regardless of whether we accept Z’s 1948 [the year the statute was enacted] definition or look to a more current source, we are convinced that, in the context of the 2001 anthrax scare, the mailing of the cornstarch constituted a “communication”…A reasonable person [not a congressman from 1948] opening an envelope containing a white powdery substance, during the height of the anthrax scare, would doubtless fear immediate and future injury.  (So the mailing can also be understood as a threat)
--Institutional dimension: The Court might have been reluctant to under punish by invoking rule of lenity because of the climate of fear surrounding the anthrax scare.  Applying lenity here, as in Keeler, might have resulted in congressional enactment of a statute specifically targeting people like Zavrel.  The trouble is that considering the climate of fear, congress might have turned to draconian enforcement and punishment of behavior like Zavrel’s.  The court preempts congress as way of restraining it.   
--Dissent invokes the rule of lenity 

Common Law Crimes
--It is a jurisprudential maxim that there are no common law crimes.  But as Commonwealth v. Keller suggests, judges can and do fashion criminal law out of the materials of the common law

Commonwealth v. Keller
--Keller charged with indecent disposition of a dead body, which, she argues, is not a crime under the laws of the Commonwealth

--On appeal the judge agrees that though the act is not prohibited by statute, it is “cognizable under the common law”

--judge cites the flexibility of the common law, cites Holmes: “the first requirement of a sound body of law is that is should correspond with the actual feelings and demands of the community, whether right or wrong” (p. 117)

--McHale Doctrine: Any conduct inherently offensive to public peace, decency, morals and economy can be criminalized—even in the absence of precedent.  “It is undeniably the sentiment of people through the world that it would be unthinkable to ill treat a dead body….” 

See also O’Connor’s opinion in Rogers.  The common law, and the power of judges to create, repeal, and expansively interpret law, is celebrated as a mechanism that can incorporate the will of the people, the prevailing social norms, logic, reasonableness and common sense of a particular moment into the law of the land.  It thus claims to enhance democracy in a way strict construction cannot. Of course, the strict constructionist critique of this view of the common argues that such judicial activism actually takes the law out of the hands of the people by taking the law out of the hands of the legislatures…
Rogers and Carmell omitted here. See class outline.   

II. Juries

--When might it be preferable to give lawmaking or policymaking discretion to the jury instead of a court? When might it preferable to give lawmaking or policymaking discretion to a jury as an alternative to legislative specification? 

A. The Defendant’s Right—and the State’s
Duncan v. Louisiana (1968)—Duncan, an African American man, was convicted of battery for slapping a white boy on the arm.  He received a bench trial and was sentenced to 60 days in jail and was fined $150. Appealed to U.S. Supreme Court on the grounds that the Louisiana court has infringed his 6th Amendment rights by denying him the option of trial by jury. Supreme Court reversed and remanded. 
So the Supreme Court, in this case, felt that it would be preferable to have jury decide this issue.  Why? One reason might be the political climate of the place and time, 60s Louisiana. Duncan was originally tried and sentenced by a white judge; now, most likely, he will face a jury of African Americans.  This issue in the case comes down to a dispute about the facts: did he or didn’t he slap the white boy as he was returning to the car. Who should be vested with the power to determine the facts in this situation? The judge is in a very tough position: if he convicts he incurs the wrath of a certain part of the community; if he acquits he’ll offend another part. By sending it the jury, the responsibility is diffused.  And since twelve heads are involved in making the decision, it is less likely to seem arbitrary. 
Kalven & Zeisel, The American Jury (1966)

The jury controversy centers around three large issues: 

1. Series of collateral advantages and disadvantages of jury as institution.
a) Advantages

i. important civic experience for citizen

ii. popular participation makes tolerable the stringency of certain decisions

iii. transient personnel allows jury to act as lightning rod for suspicion that might attach to a more permanent judge

iv. guarantor of integrity: it’s harder to reach 12 persons than 1.

b) Disadvantages 

i. jury is expensive

ii. imposes an unfair tax and social cost on those who have to serve 

iii. exposure disenchants jury members 

2. Group of issues regarding the competence of the jury

a) judge, as a result of training and experience, will be better able to handle 

matters of law and fact than 12 laymen

b) on the other hand, 12 heads are better than 1, jury as group has a wisdom 

strength that need not characterize any one member; makes up in common sense and common experience what it may lack in professional training; and inexperience assures a fresh perception for each trial, avoiding stereotypes that can affect judges

3. Critics complain the jury will not follow the law 

a) either because it doesn’t understand it or because it doesn’t like the law, jury is likely to produce a government by man, not by rule of law

b) flexibility of jury is actually a benefit: a device for ensuring that the spirit of the law—not just its letter—is followed
United States v. Moon (1983)—Cult leader charged with tax evasion and fraud attempts to waive jury trial.  The prosecutor argued that a single factfinder (i.e. a judge) would be placed in an untenable position and that there was an overriding public interest in the appearance as well as the fact of a fair trial, which could only be achieved by a jury. Court holds that a defendant has the right to a jury trial not the right to choose between a jury and a bench trial.   
--The prosecutor might not simply be a crusader in the name of justice and fairness here.  She wants to secure a conviction, and she knows (just like Moon knows) that a jury is more likely to get her that conviction because the reasons Moon points out: public opinion already formed around the case, racial and religious intolerance, etc. 

United States v. Koon (the Rodney King case)—There is no precise test for determining whether a police office used excessive force to make an arrest. The determination depends on whether the force used was “reasonable,” which in turn requires the factfinder to balance the citizen’s interest in liberty, the community’s interest in law enforcement and the officer’s interest in personal safety. 

Who is better situated—a judge or a jury—to perform this balancing? Doesn’t the jury’s superior representativeness—its greater proximity to community sentiments and experience—give it an advantage over a single judge in evaluation the impact of a forcible police behavior? 

On the other hand, isn’t that very responsiveness to the community likely to make the jury inattentive to the defendant’s interests in personal safety at the time of the arrest and of their right to a fair trial? Or can the jury be expected to give reasonable weight to the defendant officers’ interests insofar as the jurors, as members of the community, are unlikely to support constraints on police that undermine the community’s interest in effective law enforcement? 

B. The Demise of Sentencing Guidelines
United States v. Booker Defendant (Booker) was charged with possession with intent to distribute a least 50 grams cocaine. The jury found him guilty of violating a statue that prescribed a minimum sentence of 10 years and a maximum sentence of life imprisonment. Based on Booker’s criminal history and quantity of drugs found by the jury the Sentencing Guidelines required the judge to select a base sentence of no less than 17 years and no more than 21 years. The judge, however, held a post-trial sentencing and concluded on a preponderance of evidence that Booker possessed 566 grams of cocaine and was guilty. This allowed the judge to select a sentence between 30 years and life imprisonment. Booker petitioned SCOTUS on the grounds that the post-trial sentencing violated his 6th Amendment right to a jury trial.  SCOTUS found that it did violate the 6th amend., which inscribes the “defendant’s right to have the jury find the existence of “any particular fact” that the law makes essential to his punishment. That right is implicated whenever a judge seeks to impose a sentence that is not solely based on “facts reflected in the jury verdict or admitted by the defendant”. 
--come back to this. 

C. Nullification

United States v. Dougherty (1972) Seven of the “D.C.” appeal their conviction stemming from destruction of property at Dow Chemical. This destruction was part of an attempt to publicize opposition to the Vietnam War. Appeal conviction on ground that judge erroneously refused to instruct jury of its right to acquit appellants without regard to the law and the evidence (i.e. to nullify the law). Their argument tries to portray nullification as an act of civil disobedience, referring the Zenger case, etc. Court argues that instructing the jury about this power, which it acknowledges juries do have, would impose and extreme burden for the jurors’ psyche. “To compel a juror involuntarily assigned to jury duty is to assume the burdens of mini-legislator or judge, as is implicit in the doctrine of nullification, is to put untoward strains on the jury system.” 
Holden, Cohen & de Lisser, Color Blinded? Race Seems to Play an Increasing Role in Many Jury Verdicts 
Jury watchers are increasingly concluding that race plays a far more significant part in verdicts than people prefer to acknowledge. And rather than condemn this influence, some legal scholars argue that it fits neatly into a tradition of political activism by U.S. juries…At the simplest level, they say, minority jurors are merely drawing on their own life experiences, as jurors are expected to do, in evaluating evidence. Based on such experiences they are quicker than whites to suspect racism on the part of police and prosecutors and thus more likely to distrust the evidence they present…But some black jurors are quietly taking a further, much more significant step: They are choosing to disregard the evidence, however powerful, because they seek to protest racial injustice and to refrain from adding to the already large number of blacks behind bars. 
Butler, Racially Based Jury Nullification: Black Power in the Criminal Justice System
“Considering the costs of law enforcement to the black community and the failure of white lawmakers to devise significant nonincarcerative responses to black antisocial conduct it is the moral responsibility of black jurors to emancipate some guilty black outlaws…There is no question that j. n. is subversive…to borrow a phrase from the D.C. Circuit, jury nullification ‘betrays rather than furthers the assumptions of viable democracy…’. But ‘democracy’ as practiced in the U.S. has betrayed Af-Ams far more than they could ever betray it. 
“In a sense, the black juror [who nullifies] engages in an act of civil disobedience, except that her choice is better than civil disobedience because it is lawful. Is the black juror’s race conscious act moral? Absolutely. It would be farcical for her to be the sole color-blind actor in the criminal process, especially when it is her blackness that advertises the system’s fairness…. 

--Butler is mainly encouraging nullification in cases involving malum prohibitum crimes.  

--There is a goal beyond exoneration of individual defendants here. “I hope that there are enough of us out there, fed up with prison as the answer to black desperation and white supremacy, to cause retrial after retrial, until finally, the U.S. retries its idea of justice.”

Kennedy, Race, Crime, and the Law 

  Disagrees with Butler 
  Believes racially selective jury nullification is not good for advancing the goal of a racially fair administration of criminal law 

· mostly invisible and ambiguous, will not focus the public on the need for social reform 

· rights of blacks to be selected for jury service on the same terms as others may be called into question 

· lead to the exclusion of prospective nullifiers from juries and in the disproportionate exclusion of blacks 

· based on a sentiment of racial kinship: people care more about people of their own race than those of others 

· lead to moral and political disaster 

· legitimizes the tendency of people to privilege in racial terms “their own” 

  Butler sympathetic toward criminals but not those who live near them; overlooks sector of black population that desires greater punishment for criminals 

  Juries’ unanimity requirements make them uniquely susceptible to disruption
D. Grand Juries
United States v. Navarro-Vargas—Issue is whether it was improper to instruct the grand jury that they were not allowed to nullify.  The instruct read “You cannot judge the wisdom of the criminal laws enacted by Congress, that is, whether or not there should or should not be a federal law designating certain activity as criminal. That is to be determined by Congress and not by you.” Court held that instructing the grand jury that it was not for them to judge wisdom of criminal laws enacted by Congress did not impermissibly infringe upon grand jury's independent exercise of its discretion in violation of defendant's Fifth Amendment rights. 
The dissent turns to a history of the grand jury in order to show that the instruction did in fact infringe 5th Amend. Rights. “The grand jury’s defining feature is its independence. The 5th amendment deliberately inserts a group of citizens between the government’s desire to bring serious criminal charges and its ability to actually do so. …The grand jury’s independence serves not only in the determination of probable cause…but also to protect the accused from the other branches of government by acting as the “conscience of the community”. (“Since it has the power to refuse to indict even where a clear violation of law is shown, the grand jury can reflect the conscience of the community in providing relief where strict application of the law would prove unduly harsh.”)

III. Community?
Consider whether democratic bodies might ever be better than courts in appropriately reconciling collective interests in crime prevention with individual ones in liberty and privacy. 

Pratt v. Chicago Housing Authority--In 1993, in response to high crime levels, the CHA began having its police department sweep residential buildings and individual apartments to search for weapons. Search warrants were not obtained for these sweeps, and due to logistical difficulty, these sweeps often took places days after crimes had occurred and never occurred less than 48 hours after a crime. Consent was obtained by some but not all of the residents whose homes were searched. The CHA created a “Search Policy” which allowed for searches when certain preconditions were met. These preconditions included gunfire between buildings, intimidation at gunpoint or when weapons were taken into a building.
Pratt, et al. requested a preliminary injunction order against these sweeps arguing that they violated 4th and 14th Amendment rights. 

Reasoning: “The balance of hardships”: “the possibility of warrantless home searches without consent and the potential for the violation of constitutional rights outweighs the enhanced safety that those searches may bring, a balancing of hardships favors granting the preliminary injunction….  

“The Public Interest”: The public interest would not be disserved by granting the p.i.. The public has a powerful interest in the maintenance of constitutional rights, particularly the right to be secure in one’s home from unconstitutional invasions by the government…[and] all Americans are bound together in law and in fact. The erosion of rights of people on the other side of town will ultimately undermine the rights of each of us.  (Very conscious that a decision denying the injunction and thus upholding the constitutionality of the sweeps would set a dangerous precedent.) 

“Listen to the Voice of the Projects,” NY Times

“The ACLU which has done so much for political empowerment of poor and minority communities is now standing in the door to block progress when the residents of public housing in Chicago use political power to protect themselves.” 

“The 144,000 citizens in Chicago public housing are represented by an elected Central Tenants Council.  The ACLU never sought the input of the Tenants council to find out what residents want. Instead it found four individuals who agreed with it and filed a class action suit.”

Problem:  Along the institutional dimension is it impossible to reconcile the approach taken to enforcing the 4th Amendment prohibition on “unreasonable seizures” in a criminal prosecution like US v. Koon and the approach to enforcing “unreasonable searches” in Pratt? The question in both setting is how to allocate the power to balance liberty and order between representative institutions and courts. The answers they give, however, are contradictory…

Why does it make sense in the Rodney King case to leave the balancing of the victim’s interest in freedom from “unreasonable seizure” and the interests of the community in law enforcement to a jury?  

Why, on the other hand, in Pratt does the court see fit to trump the decisions of a representative institution (the CHA) in favor of the interests of few individuals? 

The racial factor underpinning both cases is important to take into account. In Koon, the jury is asked to balance the rights of the individual against the community’s demand for law enforcement.  But these terms—individual, law enforcement, community—should not be abstracted from the particular situation of the case.  The Koon jurors are asked to consider the rights of a black individual against the excesses of white law enforcement.  When we consider “the community”, which community are we talking about? Is it the white community represented by the all white jury who first acquitted Koon and Co. in the state trial court? Or is it the slightly more diverse community that convicted in federal court? Is the latter community looking for more “law enforcement” if law enforcement is what we saw on the Rodney King tape?   

Pratt is different in that the actors’ social positions have changed. The law enforcement the Chicago community demands is not so obviously a symbol of racial inequality that plagues the criminal justice system. They supporters of the searches aren’t asking for more of what the Rodney King tapes recalled: the long history of unequal enforcement imposed from outside. Rather, they are trying to take care of themselves, to reform from within. The searches aren’t the equivalent of the use of force to subdue Rodney King, which seemed an arbitrary use of force.  They are imposed on the community by the community. Nevertheless, the court needed to intervene because democracy in the United States is not absolute.  “Majority rule” cannot be appealed to at the expense of the rights of the minority, in this case, the residents who objected to the searches. Turning this case over to a jury would probably have given way to a denial of preliminary injunction and a trampling of the rights protected by the Constitution, which the minority has a right to have upheld. 
Insert City of Chicago v. Morales, Kahan and Meares Amicus brief, Johnson’s article in response the expressivists. 

II. Crimes: General Principles

--Crimes are defined by their elements: act, mental state, attendant circumstances

A. Actus reus (a “guilty act”)
1. Voluntary Act 

--although not codified in most jurisdictions, the prevailing understanding of the doctrine is consistent with the formulation reflected in the MPC, Section 2.01. 

--“The following are not voluntary acts within the meaning of this section:

a. a reflex or convulsion

b. a bodily movement during unconsciousness or sleep 

c. conduct during hypnosis or resulting from hypnotic suggestion

d. bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual…

People v. Newton Newton was convicted of voluntary manslaughter for shooting a police officer during a traffic stop.  Evidence at trial suggested that Newton might have been shot first and then become unconscious.  After verdict, Newton appealed arguing that the jury should’ve been instructed that unconsciousness is a complete defense to manslaughter. Judgment of the lower court was reversed. 

Evaluate this decision along the theory and institutional dimensions.  In terms of deterrence, it is arguable whether there is need for specific deterrence (i.e. incapacitation) in this case since, if things happened the way Newton claimed they did, it is unlikely that he would kill again. General deterrence would also seem to be insignificant here.  
This is certainly an occasion where it is in the judge’s interest to make sure the trial has the appearance of fairness since what is at stake is a response to another chapter in the long history of struggle between the police and the black community. Since there are significant disputes as to the facts of the case (he said she said like Duncan), it is imperative that a factfinder whom the community trusts be put in place for the trial. It’s important that the problem be resolved in a manner that will be perceived as legitimate.  As in Duncan, a judgment either way is likely to rankle some part of the community, so it’s best to diffuse responsibility among the community’s representatives in a jury rather than place the burden on a judge. 

State v. Jerrett Jerrett was convicted on four counts of first degree murder.  Appealed on the grounds that the jury should have been instructed about the defense of unconsciousness even though there was no expert medical testimony that Jerrett was unconscious at the time of the murders as there was in Newton. Court found that the jury should’ve been instructed about the unconsciousness defense and ordered a new trial. 
Does this decision of the court make sense from the point of view of optimal deterrence? Should we hold Jerrett responsible even though he was unconscious at the time of the acts? Doing so would 1) incapacitate him, which would probably be a good thing given that he obvious can’t control this condition and 2) would encourage others (and the friends and families of others) to manage their disease.  

But he’s also a good citizen with a clean record who was unconscious at the time of the act. And he himself is a victim of what is a much more grave social wrong, the Vietnam War (his blackouts are the result of exposure to Agent Orange). From an individual desserts perspective, he really isn’t to blame for the deaths; he hasn’t made a choice to cast off the burdens of living in a society. The expressivists would probably agree: has he shown a disregard for the norms of the community? Not really. 

Baird v. State Baird killed his wife and parents, was convicted of first degree murder and sentenced to death. Appealed on the grounds that the jury should’ve been instructed on voluntary manslaughter because of the existence of a “sudden heat” which impelled him to kill.  Court found that the circumstances surrounding the killings reveal that the defendant was not provoked by sudden heat. Sudden heat requires that no deliberation occur.  The manner in which he killed his wife and parents show that he did so with a fair amount of deliberation. 

Theory dimension: Even if we take Baird at his word and consider that he acted in a sudden heat, deterrence still demands that he be incapacitated. 

Institutional dimension: Why not send this to a jury? Why not give them the choice to determine the existence of sudden heat and thus decide between manslaughter and murder? I guess unlike Newton and Jerrett, this isn’t a case where a judge’s decision is likely to attract a great degree of scrutiny from the public.  Whereas in the former cases, there were other identifiable causes of the murders on which the community could place the blame (the gun shot wound, racial strife, etc. in Newton, Agent Orange, Vietnam in Jerrett), in Baird this isn’t the case.  Where would we shift the blame? Also, the political context is not as complicated here.  There’s no need for the diffusion of responsibility in making judgment since the community sentiment is not as likely to be provoked either way. 

Jacobs v. Commonweath is very similar to Baird. 

***Omitted—Cases and articles on public intoxication

2. Causation
           --For some offenses, the act element consists of causing a particular result…A defendant’s      
              Action is usually said to be the “cause” of a forbidden result…only when it is the “but-

              for” and “proximate” or “legal” cause of the result.  When should the D’s conduct be 

              viewed as the proximate cause of a prohibited result? Are the various formulations that 

             courts use to answer this question closer to mechanical rules or to discretionary  

             standards? If the latter, what considerations inform the exercise of courts’ discretion? 
People v. Arzon D set fire to a couch on fifth floor of building. Firemen responded to that fire, one was killed after being trapped in the building, but his death was attributable not the fire on the fifth floor but to the fire on the second floor.  Nonetheless, the court held that he was responsible for the death by using a “but for” test and a “foreseeability” test. But for his setting the fire on the fifth floor, the fireman wouldn’t have shown up and been killed.  And it was certainly foreseeable that firemen would respond to the fire and that others in the vicinity would have their lives put in danger.  Motion to dismiss the charge of murder is denied.  

People v. Warner-Lambert Explosion in chewing gum factory kills workers. D’s motion to dismiss six counts of manslaughter and six counts of negligent homicide granted by Supreme Court, overturned by appellate court, and then granted by Court of Appeals of NY. The People argued that the only test that should’ve been used to identify the cause was the “but for” test. But the court argued that that wasn’t sufficient: the result also needs to be foreseeable, which in this case it wasn’t. “The is no proof sufficient to support a finding that defendants foresaw or should have foreseen the physical cause of the explosion.  This being so there was not legally sufficient evidence to establish the offenses charged or any lesser included offense….inasmuch as the evidence before the Grand Jury was not legally sufficient to establish the foreseeability of the actual immediate, triggering cause of the explosion, defendants cannot be held criminally culpable…”. 
This decision might be characterized as using a “mechanical” application of the forseeability test.  foreseeability in this case is not the ability to foresee the ultimate harm of the workers death by explosion but rather is something much more strict: to be held liable the defendant’s would’ve had to have foreseen the actual cause of the explosion, which despite much investigation, no one knows.  

This is a different standard than was applied in Arzon.  There, it was enough that the D could’ve foreseen that his actions could lead to harm. Using the Warner-Lambert standard, the defendant would’ve needed to have foreseen that this fire would prompt the response of the firefighters who would be exposed to the second fire and die.  The degree of specificity required in foresight varies greatly. Why? 

From a deterrence point of view, it makes sense to punish Arzon.  He’s engaging in anti-social behavior that has no benefit to the community.  Warner-Lambert is a productive enterprise, a part of the economy that employs people, makes chewing gum etc.  While it would probably make sense to hold them civilly liable, they haven’t violated the morals of the community to the extent usually required for criminal liability.  From an expressive point of view, it doesn’t make sense to punish them in the way that it does to punish Arzon. 
But why not turn this over to a jury? Is there a sense that the jury won’t be able to apply this complicated test of causality? I think so, especially in Warner-Lambert. 

Brackett v. Peters (Posner’s “act made event more likely” test) Bracket raped an 85 year-old woman, who afterward fell into depression, stopped eating, had to be put in a nursing home where she died from choking while being force fed by a nurse.  Posner writes, “an act is the cause of an event if it satisfied two conditions: the event would not have occurred without the act; the act made the event more likely”.  
Posner’s hypo: Suppose victim had died in a fire in the nursing home.  Since she could just have easily have died in a fire at home, the rape didn’t make the event more likely.  The fact that she died while being fed, on the other hand, because her need to be fed stemmed from the depression which was caused by the assault, is a result that was made more likely by the act. 

This is a pretty flexible standard, one that is closer to the MPC’s “just bearing” than it is to the rigorous forseeability standard applied in Warner-Lambert.

Mark D. Alicke, Culpable Causation, 63 J. Personality & Soc. Psych. 368 (1992)

· Causation, as opposed to association, leads to blame for harmful act. 

· Look at the //degree// of causal force, as opposed to merely the absence or presence of an action. 

· “Lantern criterion” = identify an abnormal cause. 

· “Handle criterion” = cause most like likely to be identified as the proponent cause of the event. 

· “Stain criterion” = desire to blame someone for a harm, in order to emphasize wrongdoing (people may blame the person “most” at fault). This may be a signal about the behavior itself, a signal to society, or an act of retribution. 

· Motivational reasons/desires for “staining”: reaction to actor’s motives, actor’s recklessness, degree of harm caused. 

· Nonmotivational” overapplication of expectation that culpable behavior are more causal than non-culpable (most important where there is multiple causations). 

· These three criteria are in addition to the traditional concepts of causation: necessity, sufficiency and proximity. 
--Culpable causation responds to the demands of the expressivist school especially

--MPC does too. Section 2.03 says “Conduct is the cause of a result when…the actual result involves the same kind of injury or harm as that designed or contemplated and is not too remote or accidental in its occurrence to have a just bearing on the actor’s liability or on the gravity of his offense.”
--So the writers of the MPC basically leave the determination of causation up to the intuition of the factfinder. This is not without its problems.  There’s a kind of circularity to the test: in order to establish the causal relation between act and event, “one must first be satisfied about whether the defendant can justly be held liable for the harm in question” (Dan-Cohen 233). But what about only holding people liable whose acts are determined to be the cause of the event?  

***Turning to the intuition of the factfinder when it comes to blameworthiness is a fraught enterprise. It means turning to the norms of the community, to the community’s ideology.  The expressivists might like this—after all, shouldn’t the norms of the community be consulted when it comes to establishing blame? But what if those norms contain pernicious social hierarchies and include stereotypes about the tendency of certain groups to be blameworthy? This creates a vicious circularity: we keep finding the bad guys we want to find and we hide the ideology that sustains unjust social hierarchies behind legality. Perhaps in this case it makes sense to apply a common law standard of foreseeability because of its more stringent demands on the establishment of causation. 
Model Penal Code Section 2.03, Causal Relationship between conduct and result; divergence between result designed or contemplated and  actual result or between probable and actual result
(2)(b) the actual result involves the same kind of injury or harm as that designed or contemplated and is not too remote or accidental in its occurrence to have a [just] bearing on the actor’s liability or on the gravity of his offense. 
Intervening Act
Stephenson v. State (grand dragon rapist, woman takes pills dies)

Hendrickson v. Commonwealth (quarreling husband and wife, wife of dubious character)

Regina v. Blaue (Jehovah’s witness)

Omissions
MPC Section 2.01 

(3) Liability for the commission of an offense may not be based on an omission unaccompanied by action unless: 

(a) the omission is expressly made sufficient by the law defining the offense; or (b) a duty to perform the omitted act is otherwise imposed by law. 

--In other words, there must be a breach of a legal duty in order for a person to be held liable for an omission. 

--On this, the MPC and the common law agree. 

B.  Mens Rea (a guilty mind)
1. Mistake of fact
--Ignorance or mistake of fact is a defense if it defeats proof of the mental state element of the crime.  The tough part is determining what the mental state element of the crime is. Legislatures are notoriously sloppy in specifying the mental state elements of crimes. Often they fail to address the issue at all. 
MPC dispels the problem of legislative ambiguity by supplying a clearly defined list of mental state terms that can be used for all criminal offenses. It also supplies two helpful default rules:

1) “one for all rule”: if a criminal offense specifies a single mental state element without specifying  to which act or circumstance it applies, that mental state is deemed to apply to all elements of the offense

2) Silence implies recklessness rule.  

          MPC 2.02 General Requirements of Culpability

           2) Kinds of Culpubility Defined 

                a) Purposely 

                b) Knowingly 

                c) Recklessly 

                d) Negligently 

           5) Substitutes for Negligence, Recklessness and Knowledge. When the law provides that 

                negligence suffices to establish an element of an offense, such element is also 

                established if a person acts purposely, knowingly or recklessly.  When recklessness 

                suffices to establish an element, such element also is established if a person acts 

                purposely or knowingly, etc.  

             MPC 2.04 Ignorance or Mistake

1) Ignorance or mistake as to a matter of fact or law is a defense if: 

(a) the ignorance or mistake negatives the purpose, knowledge, belief, recklessness, 

or negligence required to establish a material element of the offense

Morrissette v. United States D was found guilty of converting government property when he removed spent bomb casings from an Air Force bombing range while on a hunting trip and sold the casing for $84.  Trial court didn’t allow jury instruction asking whether he acted with innocent intention.  The statute pursuant to which he was convicted specified a mental state requirement for the act “conversion”(knowingly) but not for the attendant circumstances “a thing of value to the United States government”.  He knew he was converting property, but he didn’t know it was a thing of value.  He thought it was abandoned property.  So the question is, how to read omission.  Prosecution and trial court read omission as meaning there is not mental state requirement for the attendant circumstances—that is, that this is a strict liability offense.  Doesn’t matter if you knew it was U.S. property; all that matters is that you took U.S. property.  SCOTUS disagrees.  Justice Jackson read omission not as eliminating mental state requirement because congress has traditionally required intent for crimes of this class.  “In such a case, absence of contrary direction may be taken as satisfaction with widely accepted definitions, not as a departure from them.” 

--So Jackson reads in “intent” or “knowledge” that the property was a thing of value to the U.S. rather than imposing strict liability.  Why?  

         --Deterrence perspective: imposing s.l. would certainly deter future offenders from 

converting U.S. property.  But doing so risks over deterrence (the so-called “chilling effect) and over punishment.  Over deterrence is problematic in this case because the activity in which Morrisette was engaged (recycling basically) is socially desirable behavior.  We want junk dealers to pick up discarded metal and turn it into something useful.  On the other hand taking something that is of value to someone else is socially undesirable.  So Morrissette’s action sits on the moral boundary line, and the judge who decides the case has to decide whether the benefits of punishment (fewer conversions of junk, punishment of well-meaning but ignorant junk dealers) outweigh the costs of doing so (chilling effect on recyclers, imposition of disutility on malum prohibitum offenders).  Clearly in this case the cost benefit analysis demonstrates that imposing strict liability doesn’t make sense and that knowledge is the far better standard. 

--Institutional dimension: are judges the best situated to determine the boundary line between desirable and undesirable behavior.  Shouldn’t these determinations be left to representative bodies of the community (i.e. juries and legislatures)?  An expressivist might say so.  But so might a proponent of the doctrine of legality.  What happens to the due process mandate of notice or fair warning when courts can simply read in whatever mental state they believe fit for the particular situation?  On the other hand, isn’t this flexibility what the common law is all about?  Shouldn’t judges be able to adapt the punishment to the particular facts of the case?  Morrissette is certainly a different animal than Jadowski, the 35 year old who sleeps with the 15-year-old, right? 

By supplying the mental state elements (and not leaving them at the judge’s discretion) the MPC shifts judgment to the legislature who in an MPC state will of course be aware that their statutes will be construed in a strict matter regardless of their omissions, and to juries who will ultimately be the ones to determine whether the evidence suggests that the mental state required for an offense was in place.  (Jackson’s holding says this: the existence of a mental state is a question of fact to be determined by the jury). But there are disadvantages to this too: the mechanical nature of the test might seem beneficial in cases like Morrissette. But what about cases like Liporota (the food stamps case)?

Regina v. Prince Prince convicted of “having unlawfully taken on Annie Phillips, an unmarried girl, being under the age of sixteen years, out of the possession and against the will of her father.” Act: “taking away” AC: unmarried girl, under 16, and w/o permission of father.  The last element is the one Bramwell focuses on because taking away an unmarried girl under 16 was quite common in 19th c. England.  But doing so without parental permission was a grave offense.  The question is whether Prince’s reasonable belief that Regina was over 16 constitutes a defense to the crime.  Bramwell says no: taking a girl under 16 away without parental consent is malum in se and thus strict liability is the standard; it doesn’t matter what Prince thought.  The act is wrong in itself.  
--Deterrence: Applying strict liability to offenses like this is likely to deter old men from running off with young girls (or at least provide an incentive to ask parents about age and thus procure consent).  Is over punishment a problem here?  Depends on how you look at it. Is the chilling effect a bad thing? That is, does it punish behavior that is at least in part socially desirable?  No, it doesn’t, at least not from a 19th c. perspective.  So we don’t really have a situation of behavior sitting on a moral boundary line.  The community wants to punish the behavior because it’s malum in se; there’s probably no such thing as overdeterrence.  

--Institutional Perspective: Bramwell believes he is expressing the norms of the community and not just the letter of the law in this opinion.  This is troublesome considering he’s not a democratically elected to do so.  But there’s also the problem his over punishing the offense creates for the legislature: now they have reduce punishment for something that is apparently a very touchy moral offense (kind of like adultery).  Nonetheless, they do.  And this shows that Bramwell might just be that out of touch judge on the hill divorced from the will of the people.

II. Reasonable Mistake of Fact—To say that a “reasonable mistake of fact” is a defense is the equivalent of saying that there is a negligence standard with respect to that fact. When is negligence a sensible alternative—along either the institutional or theory dimensions of crim law—to strict liability and knowledge? The answer usually depends on whether the offense in question is a malum in se or malum prohibitum offense. If it’s the former, it’s likely that strict liability applies; if the latter probably knowledge.  If it really depends on the situation, negligence is probably the way to go. 
Problem: “Knowing receipt of stolen property” Some JDs use knowledge of the fact that the property was stolen as the mental state requirement for an offense; others use “reasonable grounds for believing” it to be stolen (negligence) as the standard. 

When should courts apply  negligence as a mental state requirement for statutes that are silent or ambiguous? 

1.  In cases where the fact-sensitivity of the moral norms conventionally used to appraise such behavior, make the boundary-line fact heuristic seem obtuse.
Take the offense of receiving stolen property.  We can’t build the moral boundary line fact analysis test into a statute because the circumstances which might or should lead one to believe that one is receiving stolen property are too various to pin down.  Paying cash, paying less than market value, buying from an unlicensed dealer—none of these circumstances in itself violates social norms.  So we leave it to the factfinder to determine given the facts of a particular case, was it reasonable to believe that the property was stolen. 

The moral norms which condemn statutory rape, on the other hand, are not fact-sensitive.  The boundary-line test is not applied, the chilling effect is usually not seen as a problem. 

2.   When courts perceive that reasonably mistaken actors and unreasonably mistaken ones can sensibly be distinguished. If so, then courts are likely to see negligence as an attractive alternative to knowledge and strict liability from an optimal deterrence point of view. 

A negligence standard is likely to provide an incentive for potential offenders to find out whether, for example, property is stolen, since if they choose to remain ignorant, they risk being punished.  This cuts down on the ignorance defense which I’d imagine can be abused. At the same time, however, negligence deters at a more optimal level than strict liability.  It’s less likely to produce a chilling effect because people who have made reasonable efforts to determine the facts of the situation will have less reason to fear being punish for acting on those facts than they would otherwise. 
3. When the norms that would otherwise inform the boundary-line fact test are highly contested. In that case, a “reasonable mistake” test offers a kind of compromise, one that takes judges out of harms way, politically speaking.
This is especially the case when there’s a cultural conflict about the nature of the offense in question.  Ex. Statutory rape. Is it wrong in itself or wrong in certain situations or…? If you think it’s wrong in itself, impose a strict liability standard.  If you’re a judge who finds yourself on the other side, though, you might not want to go so far as to impose knowledge. Because this is such a sensitive issue, it might be better to go to negligence and push the question to the jury, to the community to make the determination on a case-by-case basis. 

U.S. v. Feola Issue was whether Feola, who was convicted of assaulting federal agents disguised as drug dealers had to have knowledge that he was doing so in order to be convicted of the greater offense of “assaulting a public official”.  Court says it’s enough that he intended to carry out the assault; the perpetrator takes his victim as he finds him.  In this case, he found him as a federal agent. 
--Deterrence perspective: Construing the statute like this will tend to discourage all assaults, not just assaults on federal agents.  Since assault doesn’t sit on the moral boundary line (it’s wrong in and of itself) this is not too much a problem. However, there might be problem with the fact that this statute is meant to specifically deter assaults on federal officers and punish more harshly those who assault federal officers.  From a expressive point of view, punish all perps alike doesn’t make sense. The statute was intended to target those who expressly disregarded the moral norms of the community.  If the expressivists think that punishment is justified because the offender insulted the norms of the community, then it makes sense to punish those who assault feds under negligence or knowledge because it matters that they knew and proceeded anyway.  

Statutory Rape—negligence is typically not the standard. No mistake is a reasonable one.  
State v. Stiffler First statutory rape case.  Idaho Supreme Court says statutory rape is a strict liability offense.  If the legislature had wanted to make “reasonable mistake of fact” an affirmative defense, it wouldn’t have repealed the MPC allowing for one. So legislative omission is read here as dispensing with the requirement of mens rea altogether.  Judge does say that the absence of mens rea should be taken into account in sentencing. 
State v. Jadowski  35 year-old sleeps with 15 year-old after the latter convinces him she is 19.  Again, since the statute outlawing this behavior says nothing about the availability of an affirmative defense for reasonable mistake, this is a strict liability crime.  

C.C. v. Ireland An Irish case that’s a variation on the statutory rape is a strict liability offense tip.  Judge argues that it’s unfair to punish a D who acted innocently just so we can deter future behavior of the kind.  He invokes Kant against the utilitarian/ deterrence argument and holds up the D’s right to be treated as an end in himself and not a means to a greater social good.  
Public Welfare Offenses

Staples v. United States National Firearms Act makes it a crime, punishable by up to 10 years in prison for any person to possess a firearm that is not properly registered.  The definition of firearm extends to machine gun. Staples had an AR-15, which is similar to M-16, a gun that can be used as a machine gun if a selector switch is flipped. An AR-15 can be converted to an automatic if the stop prevent the flipping of the selector switch is filed away. Staples had an AR-15 that had the stop filed down; so he had an unlicensed firearm.  He turned to mistake of fact as his defense.  The question is, does it have to proven that the possessor of a machinegun knew that it had the characteristics of the machinegun in order to be convicted under the statute.  Or is this a strict liability defense? The statute is silent. 

The court says this is not a strict liability offense because making it one would subject a number innocent gun-owning Americans to prosecution.  In other words, Thomas, J. thinks this is a case where the moral boundary line fact analysis is appropriate.  Court doesn’t want to “criminalize a broad range of apparently innocent conduct” and “impose criminal sanctions on a class of persons whose mental state—ignorance of the characteristics of weapons in their possession—makes their actions entirely innocent.  Since “virtually any semi-automatic weapon may be converted, either by internal modification or, in some cases, simply by wear and tear, into a machine gun” imposing strict liability would over punish and deter what some people think is socially desirable—or at least tolerable—behavior. 
--But why does Thomas impose knowledge and not negligence here? Why doesn’t he hedge a little and let a jury decide this one?  Why be lenient?  He’s taking a position on a social issue rather than leaving it to the jury to decide, probably because he anticipates that the jury won’t be favorable to Staples.  Perhaps Staples is from NY? 

III. Mistake of Law

MPC Section 2.04  

(1) Ignorance or mistake as to matter of fact or law is a defense if: 

(a) the ignorance or mistake negatives the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense. 

Common law: mistake as to the law defining the crime (i.e. the penal law) is never a defense.  Mistake about “collateral law” is a permissible defense when that mistake negatives some element of the crime. (See Long below. Because Long reasonable relied on his attorney’s advice about the collateral law relating to the recognition of divorce, it negated the mental state element required for bigamy. See also Marrero, where the )

MPC: Mistake of collateral law (legal rule that characterizes the attendant circumstances) is a defense is mistake negates mental state requirement for the material element (the act?) of the crime.  The key difference between MPC and common law here is that the mistake of collateral law must be a reasonable one under the common law and just an honest one under the MPC. 

Long v. State  Long convicted of bigamy in DE after his divorce in AK not given Full Faith and Credit by DE.  Long wanted to get divorced out of state to avoid the embarrassment for his children, but he never became a domiciliary of AK, where he tried to get the divorce, so his divorce was not recognized as valid by Delaware. So his mistake about the law regarding divorce (“collateral law”) resulted in a violation of the penal law.  The Delaware supreme court overturns the lower ct’s refusal to allow mistake of law defense because, in this case, mistake of law was about collateral law and not the penal law.  Supreme Ct. applied a negligence standard and found that since Long had made “an affirmative showing of an effort to abide by the law, tested by objective standards (i.e. the standard of the reasonable person)” it wouldn’t make sense to punish him for his mistake: 

--from a deterrence perspective: not allowing mistake of law defense (which is the rule of thumb in common law) is supposed to create incentive for people to find out the law before acting.  This is exactly what Long did—he consulted a lawyer (albeit a bad one).  So it wouldn’t make sense to punish him.  

People v. Marrero The defendant was a Federal corrections officer who mistakenly interpreted the definition of “peace officer” as used in New York state’s Penal Law § 265.02 to include himself. Based upon this good-faith belief, the defendant carried with him an unlicensed handgun to a social club, which is legal in the state for a peace officer. This act violated the state’s statutory weapons possession law. His conviction is upheld.  Court says that mistake of law defense is only valid where the mistake negates mental state requirement of offense.  But there isn’t a mental state requirement for this offense—it’s a strict liability offense. So it can’t be negatived.
--So what’s going on here?  It seems that Marrero made a mistake about collateral law, right?  But while this was a defense in Long, it’s not here. Why is that?  Because Marrero is not engaging in socially desirable or tolerable behavior.  His offense is malum in se; Long’s was malum prohibitum. So the social norms and values that define certain behavior have a great impact on whether the judge designates law as penal or collateral. 

--Again, this could be problematic from an institutional point of view. Judge is occupied position of moral legislator; his broad construal might violate due process concept of notice, his narrow construal shifts burden back to legislature.  

--Deterrence: strict liability makes sense here because we want to deter carrying concealed weapons.  It’s a malum in se offense. 

Rape
I.  Entrenched Norms and the Dilemma of Rape Law Reform

    A. The Traditional Formulation
    The traditional formulation of rape can be understood to accommodate the “no means yes norm” (which holds that a woman’s expressed resistance to sex is not always genuine) in that the law is geared toward confining conviction to cases in which a factfinder can be confident that a woman’s expressed resistance was “genunine” and not “feigned.” 
     It does this in two ways. The first is permitting a mistake of fact defense with respect to the mens rea element for “without consent.” Most jurisdictions apply a negligence standard to this element: if the alleged rapist should have known that the sex was not consensual then he was negligent and (probably) guilty.  This can be seen as accommodating the “no means yes norm” because it appeals to the judgment of the jury who may very well find that a defendant’s engagement in intercourse without consent was a reasonable mistake.  Because the norm is so entrenched across the social spectrum, critics argue, allowing juries to decide questions of the reasonableness might lead to unjust results and even the reinforcement of the norm.  

       The second way traditional rape law is informed by the “no means yes” norm is its insistence on force or threats of force as part of the actus reus required for the offense.  The requirement of force brings with it the requirement of evidence of resistance to force, and thus shifts the burden to the victim to prove that no really meant no.  Absent proof of resistance, rape allegations are looked upon skeptically.  Was the woman raped? Or merely seduced?  Is this a post hoc retraction of consent meant in a way to punish her seducer?  

       Another justification for the force requirement was that force is inherent to the crime of rape; without forcible sexual intercourse, there is no rape.  Rapists are violent men. But, of course, this ignores the harm to woman’s personal autonomy that ANY nonconsensual intercourse does.  

     B.  The Project of Rape Reform
     As a way of combating “no means yes,” reformers argue 1) for making lack of consent a strict liability element and 2) for eliminating the force requirement altogether.  

      McKinnon argues for strict liability not only as a means of producing more just results in the courtroom but also as a means of shaping community morality by combating the “no means yes” in society at large. She’s engaging, that is, in a campaign to redefine the social script that shapes understandings about gender roles and sex—she wants to resignify no in the context of sex to always mean no.  We saw two ways that states have attempted to do this.   
      Wisconsin enacted a progressive statute that recognized sheer non-consensual sex as a felony punishable by five years in prison.  This was part of a graduate scale of degrees of sexual assault—all levels are “sexual assault” (not “rape”), but the punishment for each degree is calibrated to the gravity of the offense.  Third degree sexual assault is any nonconsensual sex—there is no requirement of force.  “Consent” is manifested by either words or overt actions.
D. Cases 

1. Regina v. Morgan—Three RAF members rape the wife of one of their superiors—with his encouragement.  Court holds that actual knowledge of nonconsent is necessary for a rape conviction. As long as D honestly believes that V is consenting—even if this belief is unreasonable, his doesn’t have the requisite mens reas for rape. 

2. Commonwealth v. Sherry—three doctors rape nurse, court applies negligence standard.  THIS IS THE MAJORITY RULE.  
3. State v. Rusk—“vast majority of JDs have required that the victim’s fear be reasonably grounded in order to obviate the need for either proof of actual force on the part of the D or physical resistance on the part of the V.” Court nonetheless upholds conviction—because of the evidence of actual force (choking). Question was is reasonably grounded fear?  What if the victim is abnormally sensitive because of a history of sexual abuse or a previous rape? 
4. MTS—New Jersey law requires physical force but the court construes this requirement broadly so that satisfying the element requires only the amount of physical force necessary for penetration.  Overturns appellate division’s finding that there had to be more force than necessary to accomplish the penetration.  The decision basically accomplishes what the Wisconsin statute did, removing physical force (and thus evidence of resistance) from the rape formula.  

E. “Rape” v. “Sexual Assault” 

          --From MTS: “The (NJ) legislature’s concept of sexual assault and the role of force 
            was significantly colored by its understanding of the law of assault and battery…just as 

            any unauthorized touching is a crime under traditional laws of assault and battery, so 

            is any unauthorized sexual contact a crime under the reformed law of criminal sexual

            contact, and so is any unauthorized sexual penetration a crime under the reformed law 

            sexual assault…[Defined]: any act of sexual penetration engaged in by the defendant 

            without the affirmative and freely given permission of the victim to the specific act of 

            penetration constitutes the offense of sexual assault…Permission is demonstrated when 

            the evidence, in whatever form, is sufficient to demonstrate that a reasonable person

            would have believed  that the alleged victim had affirmatively and freely given 

             authorization for the act. 

Homicide
    A.  Common law Formulations
                 18 U.S.C. § 1111 Murder. “Murder is the unlawful killing of a human being with
                 malice aforethought. Every murder perpetrated by poison, lying in wait, or any other 

                 kind of willful, deliberate, malicious, and premeditated killing; or committed in

                 perpetration of, or attempt to perpetrate, any arson, escape, murder, etc…is murder in 
                 the first degree.   

                 Any other murder is in the second degree…

                 I.  First Degree Murder: So what’s premeditation?  

                       a) Commonwealth v. Carrol: D, fighting with wife, seems to decide in an instant to

                            shoot her.  Court holds that this is enough to establish premeditation.  Quote “no 

                            time is too short for a wicked man to frame in his mind the scheme of murder”
   b) People v. Anderson D brutally murders stepdaughter. Court holds that he cannot  

      be convicted of first degree murder because there was no evidence of planning,  

      precision, deliberation.  Sets the bar very high for first degree. 

                                   --Aftermath of Anderson, judges voted out of office. CA law becomes more 

                                   like PA law.  
        18 U.S.C. § 1112 Manslaughter.  Manslaughter is the unlawful killing of a human 
         w/o malice.  It is of two kinds: 

I. Voluntary—Upon a sudden quarrel or heat of passion, adequate 

                                  provocation
a) Maher v. People—classic case. “If the act killing, though 

Intentional, be committed under the influence of passion or in heat of blood, produced by an adequate or reasonable provocation, and before a reasonable time has elapsed for the blood to cool and reason to resume its habitual control…then…the laws…very properly regard this act as manslaughter instead of murder.” 

         --adequate provocation is an object standard, doesn’t take 

        Into account the sensitivities of the particular defendant. 

        Only asks whether give the events of the instant in question

        An ordinary person would be liable to act rashly.                   

b) Thornton—D catches wife in the act with another man.  Shoots 

The paramour in the hip, and the latter dies from infection. Convicted of 1st deg. murder.  On appeal, reduced to voluntary manslaughter. Court reasoned that he was acting under “legally sufficient provocation.” 

c) Carr—D mountain recluse comes upon two lesbians having sex.  

Shoots them.  Tries to argue adequate provocation, citing his psychosexual history.  Court doesn’t allow it.  Adequate provocation is an objective standard.  “A reasonable person simply would have discontinued his observation and left the scene…Applelant’s history of misfortunes are not events which are in any way related to the events which he clais provoked him on May 13…An accused cannot by recalling some past injury or insult establish a foundation for a manslaughter verdict. 
                           II. Involuntary Manslaughter—“reckless” (no consciousness necessary) or 
                                “wanton and grossly” negligent act that is the proximate cause of the death of

                                 another.  Also, “misdemeanor manslaughter” (rare).  In accidental 

                                 homicide that occurs during the commission of an unlawful act not 

                                 amounting to a felony (or, at least, not amounting to felony that would 

                                 trigger the felony-murder rule) constitutes involuntary manslaughter.
                                             a).  Welansky—Nightclub owner orders emergency exits locked. Fire 

                                                   results in deaths of many guests.  Convicted of involuntary 

                                                   manslaughter—wanton or reckless conduct. “To constitute 

                                                   or reckless conduct, as distinguished from mere negligence, grave 

                                                   danger to others must have been apparent and the defendant must

                                                   have chosen to run the risk rather than alter his conduct so as to

                                                   avoid the act or omission which cause the harm…But even if a 
                                                   particular defendant is so stupid (or) so heedless that in fact he 

                                                   did not realize the grave danger, he cannot escape the imputation

                                                   of wanton or reckless conduct in his dangerous act or omission…
                                                   Wanton or reckless conduct is intentional conduct, by way 

                                                   either of commission or omission where there is duty to act, 

                                                   which conduct involves a high degree of likelihood that 

                                                   substantial harm will result to another.
                                            b)   Williams—D’s fail to act when their child develops tooth 

                                                  infection.  Child dies. Washington State statute allows conviction  

                                                  for involuntary manslaughter even though the D’s only acted with 

                                                  ordinary negligence.  Court reluctantly applies this standard in 

                                                  upholding conviction. 
. 
III. Malignant Heart Murder- unlawful killing w/ (implied) malice                  

Aforethought.  
d) Malone—D plays Russian roulette with V, kills the latter 

unintentionally.  D found guilty of second degree murder. Appeals court says “when an individual commits an act of gross recklessness for which he must reasonably anticipate the death of another is likely to result, he exhibits that “wickedness of disposition, hardness of heart, cruelty, recklessness of consequences, etc.” which proved he that there was at that time in him “the state of mind termed malice”.  

e) Rowland—D is pregnant, low amniotic fluid, babies in danger. 

Doctor recommends immediate c-section.  Woman refuses, leaves hospital after signing paper indicating that she understood that doing so might result in death or significant harm to babies. Charges later dropped because Rowland was mentally ill.
f) Fleming—D, completely wasted, driving 80 mph in a 30 mph 

Zone, crosses median, hits and kills other motorist.  Convicted of malignant heart murder.  Malice may be established by evidence of conduct which is “reckless and wanton and a gross deviation from a reasonable standard of care, of such a nature that a jury is warranted in inferring that defendant was aware of serious risk of death or serious bodily harm. To support a conviction for murder, the gov. need only have proved that defendant intended to operate his car in the manner in which he did with a heart that was without regard for the life or safety of others.” 

g) Watson—Another drunk driving case.  Drunken D narrowly 

accident with one vehicle, resumes driving erratically, eventually has collision and kills two.  Convicted of second degree murder. 
h) Essex—Yet another drunk.  

                         IV. Felony Murder—person is guilt of murder is she kills someone, even  

accidentally, during the commission or attempted commission of any felony. (N.B. Many states limit felony murder to causing death during the commission of one of several felonies listed in statute)
a) Serne—the fountainhead.  D’s burn down building for the 

Insurance money, kill boy trapped inside. Rule: “any act known to be dangerous to life and likely in itself to cause death, done for the purpose of committing a felony which causes death, should be murder.” 

b) Auman—During pursuit after a burglary, Auman’s accomplice 

kills cop.  Auman guilty of murder. (Probably Pinkerton doctrine implicitly invoked here.) Colorado statute lists particular felonies during the commission of which a person is killed the felon will be liable for murder.  

                                             c)  Aaron—Court abrogates felony murder rule, reasoning that malice 

                                                  is an essential ingredient in murder.  Felony murder usually does 

                                                  not meet the mens rea requirement for murder, and so it tends to

                                                  overpunish—and there isn’t significant evidence that it works to 

                                                  deter killing committed in the course of felonies.  

                                             d)  Phillips—D, chiropractor, promises V to cure rare form of cancer.

                                                  In reliance on promise, V refuses surgery that might have saved 

                                                  her.  She dies, and D is prosecuted for murder.  Appeals court 

                                                  reverses decision of lower court finding that it erred in 

                                                  instructing jury that felony murder was available because D had 

                                                  caused death while committing a felony (fraud, grand theft). 

                                                  Court says that felony murder is limited to felonies that are 

                                                  inherently life-threatening.  Grand theft is not inherently life 

                                                  threatening. “Inherently dangerous felony doctrine”
e) Smith—D’s while abusing child, accidentally kill her.  Court hold

That felony murder instruction shouldn’t have been give to the jury because the felony (assault) merges with the homicide.  The purpose of felony murder doctrine is to deter negligent or accidental killings that may take place during the commission of a felony unrelated to the killing.  Very strange result: acting with the intent to assault w/ a deadly weapon and killing the person isn’t actionable on a felon murder theory.  Merger doctrine.
Group Crime
A. Accomplice Liability 

         18 U.S.C. § 2 

                (a) Whoever commits an offense against the U.S. or aids, abets, counsels, 

                      commands, induces or procures its commission is punishable as a principal. 

               (b) Whoever willfully causes an act to be done which if directly performed by
                            Him or another would be an offense against the U.S. is punishable as a 
                                    Principal.

                   I.  Actus Reus 

                               --a person is an accomplice is she aids, solicits, or merely encourages the 
                                  act
                               --this is a remarkable weak requirement as seen in Wilcox who is deemed an

                                  accomplice in the violation of English labor law merely for showing up at 

                                  the illegal Coleman Hawkins concert and buying a ticket.

                               --Mere Presence at the scene of the crime is not enough to satisfy the actus      

                                  reus requirement, even if the person present knows the crime is occurring 

                                  and does nothing to stop it, unless the defendant owes the person harmed 
                                 a special duty.

                                 Clarkson—Soldiers outside the door while woman is raped, do nothing. Not

                                 liable as accomplices.

                                 Dunlop—Motorcycle gang rape.  Merely bringing the girl to the abandoned
                                 campsite 

                                 --But cf. Noffsinger and Hunter in which mothers are found guilty of aiding  

                                    and abetting the abuse of their children because she was aware her 
                                    boyfriend was abusing the child and did nothing to stop it. 

               II.  Mens Rea

                            --a person is an accomplice in the commission of an offense if she possesses two 

                               mental states. She must 

1) Intentionally engage in the acts of assistance 

2) And act with the level of culpability required for the underlying offense—this is usually “purpose” or “intent,” though Posner argues

That a person should be liable as an accomplice if he “knowingly”

Aided, encouraged, etc. a serious crime. (E.g. gun seller who sells gun is aware that purchaser intends to use it to kill someone.) 
Wilson—D met the first mens rea requirement but not the second. He clearly intended to engage in the act of assisting Pierce by giving him a boost which allowed him to enter the drugstore.  But he didn’t have the mens rea required for the underlying offense.  He did not desire to rob the drugstore but rather to frame Pierce as revenge for stealing his watch. 

Gladstone—D engaged in acts of assistance in the sale of marijuana by giving undercover agent the map to drug dealer’s house, but did not have the mens rea required for the engage in them purposefully because he didn’t have a “stake in the venture.”  Didn’t know the drug dealer and didn’t really care whether the sale was accomplished. You could say that he “knowingly” engaged in the acts leading up to the crime, but he didn’t “purposefully” facilitate it. He didn’t have a particular desire to aid in the commission of the crime.
--In most JDs prosecutors must prove that that D “associated himself with the venture or participated in it as something he wished to bring about. It’s not enough that the defendant “knowingly” aided, he had to intend that the crime take place. 

                III. Derivative Liability—to be convicted as an accomplice the crime must actually be

                       committed 

                        Hayes—Hill convinces Hayes to help him break into store. Hayes gives him a 

                        to allow him to get in through the window.  Hill then hands Hayes some meat, at 

                        which point, the police show up and arrest Hayes.  Hill had entrapped Hayes in 

                        much the same way that Pierce had entrapped Wilson. But the case comes out 

                        differently.  Hayes cannot be convicted of robbery because Hill, as the son 

                        of the storekeeper could not have robbed the store: his entry was privileged. If 

                        their positions had been reversed, however, and Hill had assisted Hayes, the latter

                        could be found guilty of the greater offense, and Hill would be acquitted based on 

                        the fact that he wouldn’t have the mental state required for the underlying 

                        offense.

                             ***N.B. MPC 5.01(3) has a different take on this problem: “A person who 

                                   engages in conduct designed to aid another to commit a crime that would  

                                   establish his 

                                   complicity under [conventional principle of accomplice liability] if the 

                                   crime were committed by such other person, is guilty of an attempt to 

                                   commit the crime, although the crime is not committed or attempted by the 

                                   other person.”       

       --So under the MPC, Hayes would have been guilty of attempted 

          robbery for his role. 
                      --It’s also the case that an accomplice cannot be convicted of a graver offense  

                        than the one that was committed. 

                             Richards—D wife pays goons 5 pounds to “put her husband in the hospital for 

                             A month.  They only give him a little cut, which requires a few stitches but is 

                             Far less grave an injury than the one she contemplated. Richards convicted of

                             More serious offense than goons.  On appeal, this is overturned. 
     IV.  Gebardi Exception 
                MPC 2.06—Unless otherwise provided by the Code or by the law defining the offense, 

                A person is not an accomplice in an offense committed by another person if: 

                       (a) he is the victim of that offense

                       (b) the offense is so defined that his conduct is inevitably incident to its 

                             commission
                       Gebardi v. United States—prostitute convicted as an accomplice in the crime of 

                       Transporting a woman across state line for immoral purposes.  Supreme Ct. 

                       Reverses, reasoning that one can’t at once be accomplice and victim of a crime. 
V. Graded Punishment Schemes
              U.S. v. Pino-Perez—D is major supplier of cocaine, convicted as an aider and abettor 
                  of kingpin Harold Nichols. Kingpin is someone under whom at least five people work. 

                  Those people are not punishable as principles since that would defeat the purpose of 

                  The kingpin law: to punish more harshly the leaders of operations.  There is a 

                  Marginal deterrence argument behind the law.  Posner, writing for the majority, argues 

                  In favor of punishing accomplices as principals—and thus giving them the harsh 

                  sentences reserved for the kingpin. Easterbrook says this destroys the point of the 

                  kingpin statute. 
VI. Intersection with Defenses

Vaden v. State—D took undercover agent on hunting expedition—out of season—and watched as agent killed foxes.  Undercover Agent, of course, was justified in his commission of the crime.  D argues that since Agent’s defense applies to him. Court doesn’t buy it. Defenses don’t transfer. 

     B. Conspiracy 
            Rationale for Conspiracy Liability—Katyal, “Danger in Numbers”

· Law tends to deter people from joining criminal enterprises in the first place.  And when conspiracies are hatched, the law gives prosecutors leverage to “flip” defendants and build cases out of their testimony.

· The deterrence argument for conspiracy liability focuses on the greater danger group crime poses than individual crime. 

                      --Group membership can influence people to take bigger risks and express 

                          more extreme views 

                      --For a criminal group, economies of scale reduce chances of detection, allow

                         or greater specialization, etc. 

                      --The possibility of liability on actors who’ve only just begun to participate in  

                         the enterprise encourages actors to leave the enterprise early

                      --Being able to charge minor players for even a little involvement in the scheme 

                         allows prosecutors to “flip” these players, turning them against their higher

                         Ups.

                      --Pinkerton Doctrine adds “uncertainty to conspiracy. A bank robber isn’t just 

                        signing on to a robbery and risking the sentence that crime carries; she also 

                        could be punished for a shooting that her partner commits. 

                     --Allowing conviction for the separate offense of “conspiracy” recognizes that 

                       Group crime is more dangerous than individual crime.  

I.  Basic Doctrine 

· Generally speaking, a conspiracy is an agreement by two or more persons to commit a criminal act or series of criminal acts, or to accomplish a legal act by unlawful means.
· Though the traditional common law doctrine does not require it, most JDs require proof of an overt act in furtherance of the conspiracy by one of the parties to the conspiracy.

     McAdam—Meth manufacturers get caught trying to steal anhydrous ammonia. 

     McAdam argues 1) that Carter, whom he picked up on the way to the place where 

     the attempted theft occurred was not a party to the agreement and 2) that since 

     Carter was not a party to the agreement, Carter’s attempt to steal the ammonia does not 

     satisfy the “overt act” requirement of conspiracy doctrine. Court hold it is possible to     

     infer that Carter was a party to the agreement. Implied agreement.
A. Mens Rea

· Like accomplice liability, there are two mens reas required for conspiracy liability

1) Intent to agree

2) Intent that the object of the agreement be achieved

· Pinkerton Doctrine—all parties to a conspiracy can be convicted of any act committed in furtherance of that conspiracy.  An act is “in furtherance of a conspiracy” if it is reasonably foreseeable. This effectively means that the mens rea requirement for act in furtherance of the conspiracy is only “negligence”—not purpose. 

                  Alvarez (I & II)—A case where we see the problems with the double mens rea 

                  requirement. Both courts agree that Alvarez agreed to assist in the unloading the 

                  plane, but the two differ as to whether Alvarez intended that the object of the 

                  conspiracy (the importation of marijuana) be achieved.  The en banc court thinks that 

                  this is a matter for the jury—it’s a question of fact.  

B. Actus Reus—Agreement
· The Coleridge Instruction

          --“Common concert and design” is the root of the charge

          --But it’s not necessary to prove that there was actually an explicit agreement

          --“If you find that these two persons pursued by their acts the same object, often 
              By the same means, one performing one part of an act and the other another

              Part of the same act, so as to complete it…you will be at liberty [to find there

              Was a conspiracy]. 

          --Question is “Had they this common design and did they pursue it by these 

             Common means?” 

    Interstate Circuit—Interstate, owner of network of first-run theatres, threatens  

    to cease doing business with distributor if it doesn’t require second-run theatres

    to raise prices, etc. Trial Ct. found that distributors agreed and conspired among 

    themselves to take uniform action upon proposals made by Interstate.  This 

    constituted a conspiracy to restrain interstate commerce. Proof of conspiracy is 

    indirect, determined by inference. “…we think that in the circumstances of this 
    case such agreement for the imposition of the restrictions…was not a prerequisite

    to an unlawful conspiracy.  It was enough that, knowing that concerted action was 

    contemplated and invited, the distributors gave their adherence to the scheme and 

    participated in it.  
***MPC is largely the same, except that it explicitly requires an overt act.  

C. Withdrawal 

· D must take affirmative action to withdraw from conspiracy by either notifying his co-conspirators or notifying law enforcement of the conspiracy. It’s not enough to stop conspiring or stay home on the day of the planned crime, etc.
Attempt—Common Law
Rationale—Posner—“An Economic Theory of the Criminal Law” 

· Specific Deterrence—a person who attempts to commit a crime and for whatever reason fails is very likely to try again.  Thus the need for incapacitation.

· General Deterrence—increases the costs of committing a crime by imposing liability even for failed commissions. A prospective bank robber has to consider the costs of success and failure in the robbery. 

· Marginal Deterrence—Reason for keeping sanction for attempt lower than sanction for completed crime: gives attempter the incentive to change his mind in the act.  

Common Law 
   A. Actus Reus--“Proximity Test”—distinguishes attempt from mere preparation.  

· Pretty high standard. In Peaslee, Holmes finds that setting up flammable materials in contemplation of burning a building, then asking another person to ignite the blaze might not be enough to constitute attempted arson. However, driving to the site—getting within a quarter mile of the building—might have crossed the line that divides mere preparation from attempt. Line seems to be a temporal one. 
· Rizzo—“Many acts in the way of preparation are too remote to constitute the crime of attempt.” Simply driving around looking for the victim to rob is not enough to constitute attempt. “Men would not be guilty of an attempt at burglary if they had planned to break into a building, and were arrested while they were hunting about the streets for the building not knowing where it was.” Dangerous proximity test is not satisfied unless the conduct is so near to the result that the danger of success is very great.” 

     B.  Mens Rea 

· Must intentionally commit the acts that constitute the actus reus of attempt. 

· And must intentionally commit the actus reus of attempt with the specific intent to commit the target offense. (This means that attempt often has a higher mens rea requirement than is necessary to commit the target offense.) 

      ***Unlike under the MPC, renunciation after one has crossed the line that defines attempt is 

             Not a defense.

MPC “Substantial Step” Test

· Considerably more inclusive than CL test. Basically any steps taken in preparation may subject a D to liability—and liability for attempt is potentially as severe as liability for the completed offense (another difference from the CL).  
· Jackson—Test: “First D must act with the kind of culpability otherwise required for the commission of the crime which he is charged with attempting…Second, the D must have engaged in conduct which constitutes a substantial step toward the commission of the crime. A substantial step must be strongly corroborative of the firmness of the D’s intent. 
· Renunciation—voluntary renunciation of criminal purpose is an affirmative defense to a charge of attempt, even after D has taken a substantial step. But “renunciation is not complete if it is motivated by a decision to postpone the criminal conduct until a more advantageous time or to transfer the criminal effort to another but similar objective or victim. 
Comparing MPC Attempt to CL
· MPC’s definition of attempt as acting w/culpability required for underlying crime + substantial step tends to maximize liability for even minimal step taken in preparation for a crime.  The Common Law’s “dangerous proximity” test, on the other, hand allows a D to come very close—dangerously close—to the commission of the crime without subjecting himself to attempt liability. The MPC also treats attempt as a crime of the same class as the underlying offense, while the common law recognizes it as a less serious offense.  

· So that might suggest that the MPC wants to create a disincentive from engaging in any preparation for criminal activity—to nip crimes in the bud—while the CL is more concerned with the marginal deterrence effect by giving criminals the incentive to renounce his plan at a very late stage.  

· This is partly true, but when one considers that under the MPC an actor may renounce his attempt even after he has taken a substantial step and escape liability, while under the CL, an actor can rely on no such defense after he has reached the dangerous proximity, their deterrence strategies look a lot more similar.  
Self-Defense

     Traditional Doctrine (Petersen): 

· There must have been a threat, actual or apparent, of the use of deadly force against the defender.  
· Threat must have been unlawful and immediate. 

· Defender must have believed that he was in imminent peril of death or serious bodily harm, and that his response was necessary to save himself therefrom. 

· These beliefs must be honestly entertained and “objectively reasonable in light of the surrounding circumstances.” 

                        Clay: 

· D may employ deadly force in self-defense only if it reasonably appears to be necessary to protect against death or great bodily harm. 
· Expressly rejects contention that D would be justified by the principles of self-defense in employing deadly force to protect against (mere) bodily injury or offensive contact. 

· Person may only use such force as reasonably appears to be necessary to him to prevent injury or bodily contact. 

    East Dakota Doctrine (Rama): 

· Argues that traditional doctrine miscomprehends the value our law attaches to dignity as a good essential to a worthwhile human life. 

· Traditional Doctrine, by requiring apprehension of “an imminent peril of death or serious bodily harm” the instruction defines far too narrowly the kinds of interests that one can protect through deadly force.  Human life, it is true, is sacred to our law, but so is individual dignity. Surely, an individual’s right to appear in public and possess his property free from molestation are central enough to human dignity to justify the use of deadly force in appropriate circumstances.” 

· “To be sure, the use of deadly force is warranted only to secure a person’s self-preservation.  But who could possibly deny that the “self” extends beyond one’s physical existence and encompasses one’s sense of dignity and honor.? 
· Objective standard: A defendant’s honest belief in the necessity of deadly force is objectively reasonable, in our view, so long as he was in fact subject to a physical assault by the victim.  In other words, once the jury is satisfied that the aggressor was in fact engaged in an unwarranted and wrongful assault of the D, the jury may not second-guess the D’s honest beliefs about the degree of danger and the need for deadly force to combat it. 

 New York Penal Law (Goetz) 

· Person may not use deadly physical force unless he (1) reasonable believes that such other person is using or about to use deadly physical force or (2) He reasonably believes that such other person is committing or attempting to commit a kidnapping, forcible rape, forcible sodomy or robbery.  
· This is somewhere in between East Dakota and the traditional doctrine.  

· Reasonability is a question for the jury, and in Goetz we see that this can lead to troubling results since often times determining “reasonableness” depends on estimating an aggressor’s criminal tendencies, which can involve falling back on stereotypes about the criminal propensities of groups.  This is arguably what happened in Goetz, right?
Wanrow: Suspected pedophile finds his way into D’s house, surprises her. She shoots him.  Question about whether she was threatened with imminent death or great bodily injury.  Court hold that traditional doctrine: “through the use of the masculine gender leaves the jury with the impression the objective standard to be applied is that applicable to an altercation between two men…The respondent was entitled to have the jury consider her actions in light of her own perceptions of the situation, including those perceptions which were the product of our nation’s long and unfortunate history of sex discrimination. 
     Imperfect Self-Defense Doctrine

· In many JDs, a defendant who harbored an honest, but unreasonable belief that deadly force was necessary to repel an imminent threat of great bodily harm or death is entitled to a partial defense that reduces the grade of punishment to manslaughter. 

Randle—D kills a person who he believes is killing his cousin. Court holds that his belief was honest, yet unreasonable and reduces his conviction.

     True Man v. Battered Woman

           I.  True Man
· Renner: Under the True Man doctrine, one need not retreat from the threatened attack of another even though one may safely do so if 
I. The D is without fault in provoking the confrontation and

II. The D is in a place where he has a lawful right to be and is there placed in reasonably apparent danger of imminent bodily harm or death 
                              Neither must one pause and consider whether a reasonable person might think

                              It possible to safely flee rather than to attack on disable or kill the assailant.

· “True man” doctrine recognizes that a liberty and autonomy is on a par with life; thus it has not a little of the East Dakota-like concern for those intangible rights that make life worth living.  
· Missouri State Supreme Court espouses this position, which we might call “expressive”: The man who stands his ground has done nothing wrong because his resentment reveals that he appropriately attaches more value to his “rights;” “liberty” and “sacredness of person” than he does to the life of the wrongful aggressor.  
· Holmes argues that from a deterrence perspective, it doesn’t make sense to punish a “true man” because doing so wouldn’t deter future conduct.  “It disregards human nature to believe that the threat of subsequent criminal punishment will induce “detached reflection” on the prospects of safe retreat.”  Detached reflection cannot be demanded in the presence of an upturned knife. 
           II. Battered Woman

                    Kelly—Testimony on the nature of BWS would be relevant to the reasonableness of

                    D’s belief that she was in imminent danger of death or serious bodily injury.  “…the

                    Expert’s testimony, if accepted by the jury, would have aided it in determining 

                    Whether, under the circumstances, a reasonable person would have believed there 

                    Was imminent danger to her life.”  

                    Two arguments for why BWS is relevant to determining the reasonableness of a 
                    Woman’s belief:

1) One is to argue that this condition actually enhances the accuracy of the woman’s perceptions. A woman who has been battered might be better at gauging just how violent an attack is; or she might understand from experience that attempts to protect herself by means short of deadly force only increase the risk that she will be seriously injured. Statistics might bear out these perceptions. An expert can tell the jury that, disabusing it of its “common sense” about domestic violence.

                                     2) This approach argues that the syndrome is relevant to assessing  

                                       “reasonableness” because the condition of being a battered woman   

                                         impairs the perception of the battered woman. Because she has  

 experienced a condition of learned helplessness, leaving might not seem like an option to the battered woman even if it would to others. The recurring nature of the beatings (as many of you pointed out) might also make an attack seem imminent to her even when it might not seem imminent to others; indeed, the perception of imminence might even be mediated by a psychotic reaction of sorts. 

This approach argues, in effect, that the “battered woman syndrome” should change the nature of the “reasonableness” requirement. The jury should consider the situation not from a reasonable man’s point of view, a reasonable person’s point of view, or even a reasonable woman’s point of view, but from a reasonable “battered woman’s” point of view. And her perspective might be somewhat skewed. Where a court permits the defense to use the battered woman syndrome in this way, the defendant might be liberated in a practical sense from some of the limits of the classic doctrine, particularly the imminence requirement.
“the whole point of an “objectivity” requirement here is to enforce a community standard that reflects an appropriately high value on the life of victims. If the law accepts the “battered woman’s” perspective as legally sufficient, just because battered women happen to have it, the law will be obliged to recognize all types of other perspectives — including, say, battered “subway commuter” syndrome — that also fail to place sufficiently high value on life”

Does it look all that principled when a court tells “true man” that he can stand his ground and fight to avoid the shame of retreat, but then tells Judy Norman that she must flee to the end of the earth or endure what amounts to a psychological death?
Necessity

Common Law

1.) The defendant must be faced with a clear and imminent danger.   
2.) There must be a direct causal relationship between the action and the harm to be averted.   
3.) There must be no effective legal way to avert the harm.   
4.) The harm that the defendant will cause by violating the law must be less serious than the harm he seeks to avoid.  The defendant’s actions are evaluated in terms of the harm that was reasonably foreseeable at the time, rather than the harm that actually occurred.   
5.) There must be no legislative intent to penalize such conduct under the specific circumstances. 6.) The defendant must come to the situation with "clean" hands, i.e., he must not have wrongfully placed himself in a situation in which he would be forced to commit the criminal conduct.
MPC

The necessity defense is broader under the Code than under common law and many non-Code-based statutes.  Under the Code, otherwise unlawful conduct is justified if:

	 
	1.)
	the defendant believes that his conduct is necessary to avoid harm to himself or another;

	 
	2.)
	the harm to be avoided by his conduct is greater than that sought to be avoided by the law prohibiting his conduct; and

	 
	3.)
	there is no legislative intent to exclude the conduct in such circumstances. [MPC 3.02(1)]


Unlike common law, the Code does not require that the harm be imminent or that the defendant approached the situation with "clean hands."  Furthermore, the common law limitations regarding natural forces, homicide cases, and property and personal are inapplicable to the Code’s necessity defense. 
The defendant can recklessly or negligently bring about the necessity so long as the underlying crime has a mens rea of purpose or knowledge.
      Unger—Prisoner escapes honor farm to avoid sexual abuse.  Even though there are some facts 

      About the case that suggest his escape might not have been solely motivated by a fear for his 

      Safety, the judge still decides that the jury should be instructed on the necessity defense. 

      Rejects the more demanding test in Lovercamp. 

      ***In the next three cases, the judge decides as a matter of law that the necessity defense 

      is unavailable. Why not submit it to the jury? 
      Oakland Cannibis Growers—Supreme Court overturns 9th circuits repeal of a preliminary 

      injunction against Oakland Cann. Thomas argues that necessity is not available as a defense 

      several reasons.  First, there isn’t sufficient evidence that each of the individual recipients of 

      marijuana was in imminent danger without the drug.  Second, and more importantly, since the 

      necessity defense is not codified by the statute, Thomas assumes that the legislature has 

      already made “a determination of values,” has already made its decision about the relative 

      evils involved in either allowing or disallowing the defense of necessity in cases like these. 

      Schoon—Protesters destroy property and disrupt services at an IRS office in protest of U.S. 

      involvement in El Salvador.  Argue that their acts were necessary to avoid the greater harm of 

      bloodshed in that country.  Court refers to these actions as “indirect civil disobedience”—  

      violating a law or interfering with a policy that is not, itself, the object of the protest.  They 

      hold that the necessity defense is never available in cases of indirect c. d. Three reasons 

1) Necessity defense only available when actor commits crime to avoid a legally 

Cognizable harm.  (Mere existence of constitutional law or gov. policy is not 

Legally cognizable harm.)

2) The act undertaken to prevent the greater evil must be likely to do so.  In cases of indirect civil disobedience, there isn’t a close nexus between the act and the evil to be avoided. 

3) Finally, the necessity defense does not apply in cases in which legal alternatives have been exhausted. Because there are other, legitimate avenues the protesters could take, there acts were not really the products of necessity.

      Hill—Abortion doctor killer assert necessity defense, arguing that the murder of the doctor 

      necessary to prevent the greater harm that would be the deaths of innocent fetuses.  Court 

      finds this defense legally insufficient because the abortions the murder was meant to prevent 

      are not legally “cognizable” harms.  They are protected by the Constitution.  No causal link 
      between his act and the harm he sought to avoid. There’s no evidence that the abortions 

      would not have been performed despite his efforts.  But again, this doesn’t go to the jury.
     Dudley and Stephens—Desperate seamen eat boy to save their own lives.  Invoke necessity 
     defense.  Court, in anti-utilitarian posture, holds that necessity is not a defense to homicide. 

     relying on the Christian ethics, they ultimately find that one in that situation actually has a 

     duty to sacrifice one’s life rather than the take the life of an innocent.  They do allude to the 

     possibility of the sovereign granting clemency, which is ultimately what happened.  

     MPC Approach—“It would be particularly unfortunate to exclude homicidal conduct from the 
     scope of the defense.  For, recognizing that the sanctity of life has a supreme place in the 

     Hierarchy of values, it is nonetheless true that conduct that results in taking life may promote 

     The very value sought to be protected.”
Duress 
Generally speaking, a person may be acquitted of any offense except murder if the criminal act was committed under the following circumstances:

	 
	1.)
	Another person issued a specific threat to kill or grievously injure the defendant or a third party, particularly a near relative, unless he committed the offense;

	 
	2.)
	The defendant reasonably believed that the threat was genuine;

	 
	3.)
	The threat was "present, imminent, and impending" at the time of the criminal act;

	 
	4.)
	There was no reasonable escape from the threat except through compliance with the demands of the coercer; and

	 
	5.)
	The defendant was not at fault in exposing himself to the threat.


     Toscano—Chiropractor commits insurance fraud in order to protect himself and his family 

     from a man he knows to be dangerous. Trial court holds that the threatened harm was not 

     sufficiently imminent to warrant the defense of duress.  Appeals court does away with the 

     imminency requirement and adopts the MPC version of duress defense, which allows the 

     jury to decide whether “a person of reasonable firmness in his situation” would have 

     responded in the way that he did. 

     Romero—woman convicted of robbery petitions for writ of habeus corpus arguing that she 

     did not receive effective counsel because her attorney did not seek to introduce evidence of 

     BWS as a defense.  Court grants the petition, reasoning that evidence of BWS is admissible 

     to explain how her particular experiences as a battered woman affected her perceptions of 

     danger and to expel the ordinary lay person’s perception that a woman in a battering  

     relationship is free to leave at any time. “An expert could have explained a battered woman’s

     heightened awareness of danger and the jury could have considered the circumstance in 

     deciding whether Debra believed she was in imminent danger.”
     Webb—Woman convicted of injury to a child by failing to obtain medical care for her son, 
     whom she and her husband had beaten repeatedly.  Webb claimed that her omission was the 

     product of duress; she feared she would subject herself to death or great bodily harm. Duress

     instruction was submitted to the jury, but Webb argued that it was inadequate because it did 

     not include anything about involuntary acts (omissions)  as being induced by duress. Court  

     holds that the instruction was adequate. 

              --So what accounts for the difference between Romero and Webb? Is on more in 

              Of incapacitation? Probably not.  Was one more individually deserving of 

              punishment? (I.e. was the will of one more overborne than the other? Was one 

              more culpable?) Or is there something else going on here?  Is there an evaluation 

              be made about the kind of conduct each engaged in?  Robbery is a very different 

              animal than child neglect—especially child neglect by the child’s own mother.  

              there’s an evaultation of the D’s values here.  What Webb did was against nature. 
Fleming—Army officer POW in Korea court-martialed for collaborating with the enemy while a 

Prisoner of war.  Seeks to introduce duress defense, arguing that threats of being forced to walk 

North to another prison camp and threats to be sent to the “Cave” where he might have died were 

Sufficiently imminent to justify a duress defense.  Court disagrees. “The person claiming the defense of coercion and duress must be a person whose resistance has brought him to the last ditch. Accused’s resistance had not brought him to the last ditch; the danger of death or great bodily harm was not immediate. Accused cannot now avail himself of the defense of duress.” 

     ***This verdict obviously has a great deal to do with the fact that Fleming was an 

           Officer.  The bar of “reasonable firmness” is set higher.  
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