CRIMINAL LAW OUTLINE
BUILDING BLOCKS
I. WHY WE PUNISH:


A. Punishment:

1. Restricts freedom of action and movement

2. Condemnation at the root of punishment

B. Greenwalt’s Characteristics of Punishment:

1. Performed by and directed at, agents who are responsible in some sense. 
a. People are subjects of punishment.



2. Involves “designedly” harmful or unpleasant consequences

3. Unpleasant consequences are usually preceded by condemnation and people is blamed for committing a wrong



4. It is imposed by someone who has the authority to punish



5. It is imposed as the result of one breaking an established rule of behavior



6. It is imposed on the “actual or supposed” violator of the rule of behavior.

a. If condemnation is at the core of punishment, publicly exonerating individual if they are later proven to be not-guilty is a form of restitution.

C. Civil Commitment v. Incarceration:

1. Civil commitment is not a form of punishment – you hold the key to your own jail cell –confining someone to get them to do something, but are not punishing them.

a. Ex: Confining sexual predators – may be released when they are no longer a threat to society or confining people who are drunk in public – may be released after they sober up.


D. Theories of Punishment:


1. Retibutivism: 

a. Backward looking: Looks to the past to determine whether person should be punished.

b. Based on notion that people who commit crimes deserve to be punished

c. Grounded in notion of moral desert


(i) Person is morally blameworthy
d. Vengeance



2. Utilitarianism:

a. Forward looking: Concerned with broader benefits derived by society from imposition of punishment.

b. Looks at what society as a whole gains when we punish people

(i) Punish people if punishment confers benefits on society

(ii) General Principle: Involves the greatest good for the greatest number of people

c. Benefits society might derive from punishment:


(1) Deterrence:

i. General: Deter people generally from committing the crime resulting in punishment.

ii. Individual: Deter the specific individual from committing crime again




(2) Incapacitation: 

i. If person is locked up, they cannot hurt society





(3) Reform/Rehabilitation: 

i. If we reform individual, society will be safer because they will no longer commit such harms against society.



3. Why are these theories important?




a. Justification of punishment




b. Figure out who we punish and to what extent do we punish them





(i) Queen v. Dudley and Stephens:





(a) Facts: Castaways kill and eat young boy for survival






(b) Holding: Castaways found guilty of murder and punished






(c) Utilitarian Justification for Punishment:
i. Against punishment: Killing one innocent life saved the life of three others – confers larger benefit on society.

Utilitarian is concerned about the benefit for the society from the punishment:
(A) Incapacitation: Once in a lifetime circumstances, so locking them up does not protect/help society from the defendants committing the crime again in the future.

(B) Deterrence: Because of special circumstance, punishment would not serve as a deterrent to others.

(C) Rehabilitation: There is nothing to rehabilitate/reform.  Once we take them out of that extreme circumstance, they are just like functioning members of society.






(d) Retributivist Justification for Punishment:

i. For punishment: They deserve to be punished because they killed an innocent human being.

(A) Categorical imperative against killing innocent persons.

ii. Against punishment: They were going to die a horrible death of starvation and they were driven to the point of insanity. If they were proven to be insane, retributivist would say that they were not morally deserving of punishment.

E. Proportionality:


1. Punishment must be proportionate to the crime



2. 8th Amendment Issue – Punishment cannot be cruel and unusual



3. Ewing v. California:
a. Case: SC trying to decide whether CA “Three Strikes Law” violates 8th Amendment prohibition against cruel and unusual punishment.

b. How does CA Three Strikes Law operate?

(i) If defendant has one prior serious or violent felony conviction, he must be sentenced to “twice the term otherwise provided as punishment for the current felony conviction.”

(ii) If the defendant has two or more prior or serious felony convictions, he must receive an “indeterminate term of life imprisonment”
(iii) Parole: Eligible after 25 years or 3x sentence for last felony (whichever is greater).

c. Facts; Ewing had two prior violent felonies and was convicted of 25 years to life after stealing $400 worth of golf clubs.

d. Holding: Three Strikes Law is not grossly disproportionate – O’Connor reasons that punishment is not just for stealing golf clubs, but for continuous inability to conform to rules of society.


(i) Recidivists should receive harsher punishments

(ii) Statute is not unconstitutional so not job of judiciary to second guess legislature.


4. Retributivism & Proportionality:

a. Retributivist believes person should be punished because they deserve it—so they would be concerned with the punishment fitting the crime—one should only get what they deserve.  Their concern would be if Ewing deserved his harsh sentence for his theft of three golf clubs.


5. Utilitarianism & Proportionality:

a. If punishment fits the crime (is proportional) more likely to rehabilitate person and prevent them from committing the crime again and more likely to deter persons because if disproportional, person may go crazy because no matter what they will get a harsh punishment.


F. Jury Nullification:
1. In thinking about jury nullification, think about Double Jeopardy Clause—because once that person is acquitted of a certain charge, they cannot be tried for that charge again.

a. Double Jeopardy Clause: “No person shall…be subject for the same offense to be twice put in jeopardy” 
B. Argument for: Country was founded with great respect for the jury – jury does have right to nullify and should be able to exercise that right.
1. Butler’s Thesis regarding race-based jury nullification:

a. African Americans do not have the appropriate influence in the creation of laws (disagreement with Legislative process)

b. Community’s way to have input on the law (juries telling the Legislature that they disagree with a law)

  
C. Argument against: Jury has power to nullify but should not have the right to nullify


2. Leipold’s counter-arguments re: jury nullification:

a. Jury is not going to be made aware of a lot of facts necessary to engage in cost-benefit analysis doctrine of Butler’s jury nullification 

b. Surrender to injustice if you engage in such a cost-benefit analysis of jury nullification

c. No matter how good your intentions are to engage in jury nullification, we should have a color-blind approach to justice.
II. STATUTES:


A. Three Principles of Legality ( Prohibitions against judicial law making:


1. Void for Vagueness 

a. Legislature cannot make statute vague with hopes that court will create the law – but must be written so that courts merely interpret the law.



2. Legality 

a. Prohibition against judicial lawmaking--judges in business of interpreting laws, not making laws.



3. Lenity/Strict Construction

a. Presumption of Constitutionality: if there are two ways to look at a statute—one way that conforms to the constitution and one that does not, they will choose the interpretation that makes the statute constitutional

b. Criminal statutes must be strictly construed because people’s liberty and lives are at stake and we have to be very careful to construe statutes in the way the legislature meant for them to be applied.
c. Lenity Doctrine: After all other interpretive means leave one unable to determine the meaning of a statute, it will be construed strictly against the Government.

B. These three principles of legality are meant to provide statutory clarity.


C. Tools courts use when determining legislative intent of statute:



1. Purposes appearing from the statute taken as a whole



2. Phraseology



3. Words—ordinary or technical



4. Law as it prevailed before the statute



5. Mischief to be remedied (what are they trying to stop from happening?)



6. The remedy



7. End to be accomplished



8. What is in the preamble, title, etc?



9. Legislative history of an act and the circumstances surrounding its adoption



10. Earlier statutes on the same subject



11. Common law as it was understood at the time of the enactment of the statute



12. Previous interpretations of the same or similar statutes

D. Statutes cannot be overbroad or overly vague or they will be declared unconstitutional.



a. Overbreadth:

(i) Statute covers too many different things – proscribes conduct that should be legal




(ii) Invades people’s freedom and liberty



b. Vagueness:



(i) Statutes must be sufficiently definite to give notice of the proscribed conduct




(ii) Must give judge guide on how to apply the law




(iii) Must give the lawyer on how to defend against the charge





(a) Do not want arbitrariness and discrimination in prosecution of vague laws



c. In re Banks:



(i) SC looking at constitutionality of peeping tom statute



(ii) Holding: Peeping Tom statute not overly broad or overly vague.

(a) Vagueness: Language of “peep secretly” is enough to inform a reasonable person of the acts to avoid to not commit a crime (sufficient notice of proscribed conduct).

(b) Overbreadth:  Language is not overly broad so as to proscribe legitimate conduct – wording of statute omits from its scope people inadvertently glancing in someone else’s window.
(c) Court reading specific intent requirement into the statute – therefore, they are not truly adhering to strict construction.

(d) Example of judicial lawmaking – which we should not be doing – because in reality, statute is vague and overbroad and court wanted to uphold the statute so they added specific intent requirement.


E. Fairness and due process concerns are additional reasons why judicial lawmaking is prohibited.  

a. Not fair for citizens for courts to make up laws as they go under the Due Process Clause – individuals must have notice of what the law is.


(i) Keeler v. Superior Court:
(a) Holding: Court refuses to expand definition of human being in CA’s murder statute to include “viable fetus.”

(A) Court looked at history of statute and common law before the statute and found nothing that would suggest that the murder statute should cover fetuses.  Although the court agreed that the notion was incompatible with modern scientific advances, it is up to the Legislature to change the statute and not the judiciary.




(ii) Bouie v. City of Columbia:
(a) RULE: Retroactive application of new judicial construction of statute deprives people of fair warning in violation of the Due Process Clause
(b) Holding: Supreme Court found that trial court wrongfully committed judicial enlargement when they interpreted statute prohibiting entry on property of another “after notice” to include act of remaining on the property after receiving notice to leave, which led to conviction of black customers who refused to leave shop after being told to leave property after entering.

(i) SC practicing proper strict construction of statute as opposed to court in In re Banks.

(ii) Cannot create meaning of statute to act like ex post facto law – thus, if court does create a new interpretation of a statute, it cannot be applied retroactively – can only be applied from there on out – 

NEED NOTICE!!!

F. Statutory Interpretation:


a. When interpreting a statute, court looks at:




1. Look at legislative intent




2. Dictionary meaning of word in question

3. Whether interpretation follows precedent (if other courts have followed that interpretation)

4. Whether meaning of word harmonizes with full statute

5. Whether word flows from likely purpose of the statute

6. Follows lenity


b. United States v. Foster:




1. Case: Court interpreting meaning of word “carry” in CA firearm statute

2. Holding: Court looks at above factors of statutory interpretation and decides on “narrower” definition of carry.

(i) Narrow definition of carry used because it fits more closely the dictionary definition of carrying a firearm, follows precedent more closely, and follows the rule of lenity—judges are not supposed to impose criminal liability for conduct that the law does not clearly prohibit (where criminal law is ambiguous—judge is supposed to favor defendant—not Government).
III. ACT REQUIREMENT – Actus Reus:
A. Definition:  The physical or external part of the crime

a. Crime contains two components: actus reus and mens rea (mental or internal part)

b.. Actus reus = comprehensive notion of act, harm and causation.




(i) Actus = Conduct

(ii) Reus = Conduct results in a proscribed harm—causes an injury to the legal interest protected in that crime.


B. Voluntary v. Involuntary Acts:


a. Involuntary act is not considered an act under the law
b. MPC § 2.01: Requirement of Voluntary Act; Omission as Basis of Liability; Possession as an Act:

(1) A person is not guilty of an offense unless his liability is based a voluntary act or omission to perform an act of which he is physically capable.

(2) Section 2.01 is supposed to tell us what “voluntary” means—however, it gives us a negative definition by telling us, instead, what are not voluntary acts.

(i) Reflex or convulsion


(ii) Bodily movement during unconsciousness or sleep


(iii) Conduct during hypnosis


(iv) Bodily movement that is not a product of the effort or determination of actor


c. Martin v. State:



(i) Case: Police carry D while drunk into public




(ii) Holding: Because he was carried into public, no voluntary act.
(a) Idea of volition—voluntary appearance presupposed in the statute and he did not appear in public voluntarily.


d. State v. Utter:
 (i) Generally, if act in unconscious, it is not an act at all.

(ii) RULE: However, if you voluntarily induce your unconsciousness through the consumption of alcohol and drugs, you can be held liable for the act.

C. Possession as an Act:

a. MPC § 2.01 (4): Possession is an act if the possessor knowingly procured or received thing possessed or was aware of his control for enough time to enable him to terminate the possession.

b. Involuntarily possessing prohibited objects is not considered a punishable act.


D. OMISSIONS:



a. Criminal liability for an omission can only be attached if there is a legal duty

b. MPC § 2.01(3): Liability for the commission of an offense may not be based on an omission unaccompanied by action unless:
(i) The omission is expressly made sufficient by the law defining the offense; or




(ii) A duty to perform the omitted act is otherwise imposed by law:




1) Statutory duty





2) Status-based duty






a. Example: Parental or spousal duty





3) Contractual duty to care for another






a. Higher care giver, babysitter

4) Voluntarily assumed duty to care for another and so secluded the helpless person as to prevent others from rendering aid





5) Duty derived from creation of risk of harm to another



c. People v. Beardsley:
(i) Facts: Man is having an affair with woman, who takes morphine.  Beardsley is drunk and too intoxicated to help her.  She dies.

(ii) Holding: He is not guilty of manslaughter for failure to act (omission) because he had no legal duty to help her.

(iii) RULE: Only omissions based on legal duty and not moral duty may render one criminally liable for failure to act.



d. Justifications for only having to act when there is a legal duty, not moral duty:




1. A lot of times when people try to help they cause more harm than good

2. Difficult to legislate people to be good, moral citizens—cannot use the law to make people be Good Samaritans.

3. Issue of freedom—we are a country valuing individual liberty—have laws telling us what we cannot do—but may be infringing on liberty telling us what was have to do.

4. If there are 30 bystanders witnessing a crime—who must act?  Who has the duty?  It is hard to determine liability in such situations.

e. Good/Bad Samaritan Laws:

1. Some states have passed Good Samaritan laws imposing a legal duty on people witnessing a crime to at least report the crime.

IV. MENTAL STATE REQUIREMENT – Mens Rea:


A. In addition to actus reus, must also have mens rea to be guilty of a crime.
B. Definitions: 

1. Culpability: Guilty mind—what you were thinking was morally blameworthy in some way

2. Elemental Approach: Specific mental state set out in the statute and prosecutor must prove that you did not just have a guilty mind, but that you also had the specific mental state set out in the statute.

C. Social Harm & Result v. Conduct Crimes:



1. Result Crime: Law is punishing you because of unwanted result (i.e. murder)



2. Conduct Crime: Law is punishing dangerous conduct (i.e. DUI)




a. Punish conduct itself in order to prevent a result



3. Both types of crimes involve social harm



a. Intent we require in mens rea is the intent to cause the social harm

D. General Intent v. Specific Intent Crimes:

1. Must figure out whether a crime is a general intent crime or specific intent crime based on the context—generally, the statute does not tell you.



2. Then must determine what type of specific intent offense.



3. There are 3 Models(



a. Model 1:





1. Specific intent: There is a mental state set out in the statute

2. General intent: If the law does not have a mental state set out, you would then just assume that the statute just requires a morally blameworthy state of mind, therefore a general intent crime.




b. Model 2:

1. Specific intent: “Intent” or some higher culpability mental state, like purpose or knowledge (intend to do it or do it knowing that result highly likely to occur) 

(a) High mens rea requirement—robust

2. General intent: Lower mental state, such as recklessness or negligence
(a) Took a wild risk or were not careful.




c. Model 3:

1. Specific intent: Describes an offense where there is a mental element over and above the mental state requirement to get you for the underlying offense.
Need to prove TWO mens reas:





(a) Ex.: Intention to commit a future act separate from actus reus
(i) Possession with intent to sell. Proving intent to distribute makes it a special intent offense.  Already had to prove you had intent to possess the drugs, now was have to prove you also had intent to distribute them.






(b) Ex.: Special motive or purpose
(i) Assault with intent to kill. Have to prove mens rea for assault and also must prove there was an additional intent to kill.






(c) Ex.: Awareness of attendant circumstances
(i) Intentional sale of obscene literature with knowledge of age of purchaser or age of individuals in the photographs.

2. General intent: Describes an offense that only has the mens rea needed for the general offense—like assault, or possession—without any additional intent.




d. Note: Jurisdictions usually only follow one model.
E. MPC 2.02 CULPABILITY – Mental States Associated with Mens Rea:



1) Purpose



a. It is actor’s conscious objective to engage in conduct or to cause such result.

b. He is aware of attendant circumstances or believes or hopes that they exist.


2) Knowledge
a. Actor is aware that his conduct is of that nature or that certain circumstances exist
b. Actor is aware that it is practically certain that his conduct will cause such a result


3) Recklessness



a. Actor consciously disregards an unjustifiable risk

b. Risk must be of such nature and degree that failure to perceive the risk involves gross deviation from standard of care that a reasonable person would observe in actor’s situation.


4) Negligence



a. Actor should be aware of unjustifiable risk
b. Risk must be of such nature and degree that failure to perceive the risk involves gross deviation from standard of care that a reasonable person would observe in actor’s situation.

5) Note: When law does not explicitly state a required mental state, then culpability may be purposefully, knowingly, or recklessly.
6) MPC 2.02 (1): A person is not guilty of an offense unless he acted purposely, knowingly, recklessly or negligently with respect to each material element of the offense.




a. 3 Material elements of an offense: 

(1) Conduct

(2) Attendant circumstances

(3) Results


7) NOTES: The MPC does not distinguish between general and specific intent crimes!!!

F. Common Law Intent:

a. Common law intent includes results that actor wants to occur as well as results that actor knows are virtually certain to occur.
b. Common Law Intent concept includes both concepts of purpose and knowledge.
G. Transferred Intent:

a. Common Law: When a defendant intends to cause harm to one, but accidentally causes harm to another, the “intent” is transferred to that person.


H. “Wilful Blindness” Problem – Knowledge of Attendant Circumstances: 



a. MPC 2.02 (7): Requirement of knowledge satisfied by knowledge of high probability:
(i) When knowledge of the existence of a particular fact is an element of an offense, such knowledge is established if a person is aware of a high probability of its existence, unless he actually believes that it does not exist.


b. State v. Nations:

(i) Missouri statute has different knowledge requirement than MPC 

(a) MO statute requires that there is a high probability that the person is aware, whereas the MPC requires the person be aware of the high probability of existence.
(A) MPC requirement has lesser burden of proof (easier to prove – do not actually have to prove what was in the person’s mind – more based on the attendant circumstances).

(b) MPC knowledge requirement equates deliberate ignorance and knowledge


I. Strict Liability:

a. Strict liability offenses have no mens rea requirement – just actus reus – no moral blameworthiness!

b. Applies to:




1. Statutory Rape




(i) Garnett v. State:
(a) Holding: Statutory rape statute had no mens rea requirement so did not matter that 20 year old mildly retarded man thought 13 year old girl was of age of consent – all that matters is that he engaged in the conduct prohibited by the statute (sexual intercourse with a minor) – knowledge of the attendant circumstances immaterial.




2. Public Welfare Offenses


(i) Three Characteristics of Public Welfare Offenses:

1) Regulate dangerous devices or products or obnoxious waste materials





(a) Asbestos, environmental laws = public welfare offenses

2) Heighten the duties of those in control of particular industries, trades, properties or activities that affect public health, safety or welfare.

3) Depend on no mental element but consist only of forbidden acts or omissions.




(a) Ex: Failure to remove asbestos




(ii) Other characteristics of public welfare offenses:






1)Penalties: Relatively minor, usually 

2) Regulations derived from legislature’s desire to regulate, not from common law.

3) Conduct only wrong because we say it is wrong (malum prohibitum)

(a) Distinguished from malum in se crimes, derived from moral notions, such as rape, battery, etc.


c. MPC rejects idea of strict liability for crimes




1. MPC 2.02 says knowledge, purpose, recklessness or negligence required for a crime

2. MPC 2.05 (2)(a): If a statute has no mens rea requirement (imposes strict liability) then it may be considered and punished as a violation.

(i) MPC 2.05 (2)(b): If prosecutor can charge or prove culpability, if they go above and beyond what the statute calls for and actually do prove mens rea, then it can be charged as a crime and can get criminal punishment for violation of the strict liability statute.


d. Staples v. United States:




a. Case is important because it sets forth background principles of strict liability




b. Background principles of strict liability:

1. Reaffirms that mens rea is firmly embedded in an American law and is the RULE rather than the exception.

2. Because of presumption that mens rea is required, we need to have some indication that Congress intended for it not to be required in a given statute.





3. The severity of the penalty is a clue to try to determine Congress’ intent.

4. Objectionable to punish someone harshly without mens rea requirement for conduct that most people would consider innocent conduct absent clear and express intent of Congress.
c. Holding: In this case, the usual presumption that a defendant must know the facts that make his conduct illegal should apply.  Court believes it was not Congress’ intention to dispense with mens rea, since dispensing with mens rea in this case would require the defendant only to have knowledge of traditionally lawful conduct (owning a semi-automatic gun) and liability would result in a severe penalty.

J. MISTAKE:



1. Mistake of Fact – COMMON LAW:

a. General Intent Crimes:

(i) Perkins Rule: If offense is a general intent offense, mistake of fact is only a defense if the mistake was reasonable.
(ii) Moral Wrong Doctrine: Exception to mistake of fact defense -- Even if the mistake of fact was reasonable, if the underlying conduct was immoral, courts will sometimes deny that mistake of fact defense that they normally would have allowed, under the moral wrong doctrine.

(a) Look through the eyes of the defendant


(b) Applies when mistake is reasonable but conduct immoral

(c) Example: Woman commits a battery against a large intimidating who comes up behind her in the park.  She was trying to protect herself from someone she thought was a mugger.  The man turned out to be a police officer.

(A) Gets mistake of fact defense—because battery is general intent offense and her mistake was reasonable and moral wrong doctrine does not apply because protecting oneself against a mugger is not immoral.

(iii) Legal Wrong Doctrine: Another exception to mistake of fact defense – Even if the mistake of fact was reasonable, if the underlying conduct was illegal, court will sometimes deny the mistake of fact defense.
(a) Example: Defendant sold porn to someone under 18 years old – even though he looked much older than 18.  Gets mistake of fact defense because it was reasonable to believe he was older than 18.  However, legal wrong doctrine applies because giving porn even to an adult is illegal – so does not get benefit of mistake of fact defense because his underlying conduct was illegal.



b. Specific Intent Crimes:

(i) Reasonable OR unreasonable mistake of fact, if genuine, provides a defense when it negates the special mental element.
(ii) If mistake of fact does not have to do with special mental element of the crime, then it falls within rules of general intent crimes and only reasonable mistake will provide a defense.
(iii) People v. Navarro:

(a) Case: involved larceny: “the trespassory taking and carrying away of the personal property of another with the intent to steal the property.

Classic specific intent crime—special motive or purpose—intent to steal the property.
(b) Holding: D believed that the property to carried away was abandoned.  Does not matter if belief was reasonable because it is a specific intent crime, it does not matter if his mistake was reasonable or unreasonable—as long as it was genuine.

(c) Rule: Mistake HAS TO BE DIRECTED TO THAT SPECIAL MENTAL ELEMENT—in this case, the intent to steal.



c. Strict Liability Crimes:





(i) Mistake of fact is never a defense to strict liability crimes.




d. Questions to ask when determining mistake of fact:
1. Is the offense a general intent offense, a specific intent offense or a strict liability offense?

i. If it is a specific intent offense, does the mistake relate to the specific intent element of the offense?

(1) If YES, determine whether that mistake of fact negates that specific intent element, and if it does, than the person is NOT GUILTY.






(2) If NO, treat the offense as if it were general intent

ii. If general intent, do culpability analysis:

(1) Did the defendant act in a moral blameworthy way—was t here a guilty mind at play here?

(i) If mistake was UNREASONABLE, there is a guilty mind and the person is culpable.

(ii) If the mistake was REASONABLE, the defendant is not morally blameworthy and therefore if no culpable -- UNLESS








1.  the moral wrong doctrine applies or

2.  the legal wrong doctrine applies






iii. If strict liability offense, mistake is NOT a defense


2. Mistake of Fact – MPC 2.04 Ignorance or Mistake: 

a. 2.04(1): Ignorance or mistake of fact is a defense if the mistake of fact negates the purpose, knowledge, belief, recklessness or negligence required to establish any material element of the offense OR if the law itself says mistake of fact is a defense.
b. 2.04(2): Mistake of fact is not a defense if D would have been guilty of another offense if the situation had been what he had supposed (similar to legal wrong doctrine).  Ignorance or mistake, however, will reduce the grade and degree of the offense to those of the offense of which he would be guilty had the situation been as he supposed (if what he believed would have constituted a lesser offense, D will be charged with lesser offense).

(i) Reduces the punishment of the offense

3. Mistake of Law – COMMON LAW:




a. General Rule: Ignorance of the law is no excuse




b. 3 Exceptions to the General Rule:





1) Mistake Negating Mens Rea





i. “Same Law” mistake: Generally not a defense

(a) Someone is mistaken under the statute of which he is being prosecuted.







(b) Does the person have to know they are violating the law?








(A) In most cases, NO.

(c) Same law mistake is not a defense, unless, it is a statute that states person is only guilty if the person knows s/he is violating the statute.






ii. “Different Law” mistake: Defense only for specific intent crimes

(a) Someone is mistaken not as to the statute he is being prosecuted for, but as to a different law.




(A) Mistake or misunderstanding of a different law.
(b) Ex: Charged with burglary but claim defense of law mistake because broke and entered to have sex with sister but did not know that incest was a felony so cannot be charged with burglary because did not know conduct being committed therein was a felony.

2) Reasonable Reliance:

i. When someone reasonably relies on an official statement or interpretation of the law, given to him by a responsible public official, he has grounds for acquittal.



ii. Who is a responsible public official?




(a) Someone whose duty is to interpret/enforce the law





3) Fair Notice:





i. Lambert v. California:

(a) Case: Failure to register as a convicted person under a statute—Lambert claimed she did not do so because she was unaware of the ordinance.
(b) Rule: If person fails to have notice of duty, cannot be held liable for omission.

(c) Holding: Court held ordinance providing that it was unlawful for any convicted person to remain in city for more than 5 days without registering as convicted person violated due process when it applied to persons who did not have knowledge of duty to register.  All you had to do was be in the city – did not have to do anything – so actual knowledge of the duty to register or proof of the probability of such knowledge and subsequent failure to comply are necessary before conviction under the ordinance can stand.

(i) Case deals with wholly passive conduct – unlike commission of acts or failure to act under circumstances that should alert person to consequences of his conduct.  This case lacks circumstances that might move one to inquire as to the necessity of registration.

4. Mistake of Law – MPC APPROACH:



a. Mistake of law is only a defense under the MPC when:

1. Negation of Mens Rea

(1) Section 2.04 (1): Ignorance of mistake of law is a defense if ignorance or mistake negates purpose, knowledge, belief, recklessness or negligence required to establish material elements of the offense of the law provides that such ignorance or mistake of law constitutes a defense.
(2) Any time something negates the mens rea, under the MPC, it is likely that it will be a defense.





2. Reasonable Reliance


(1) Section 2.04 (3)(b) – Mistake of law is a defense if there is reasonable reliance.
(a) How does prosecutor prove that person did not rely on statement of law by public official?

(A) Prosecutor does not have to prove it—the burden is on the defendant.





3. Fair Notice

(1) Section 2.04(3)(a) – Mistake of law is a defense if there is no fair notice
(a) Only get relief here if the law was not published or reasonably made available.

V. CAUSATION REQUIREMENT:


A. MPC APPROACH: 2.03:



a. MPC 2.03(1): Causation exists when conduct is “but for” cause of the result

b. MPC 2.03(2) and (3): One cannot be guilty of a crime if actual result is not what you intended, except when the actual result differs from intended result in that it affects a different person or property of the consequences are less serious than you intended – or if the actual result is what you intended, except you inflicted it in a different way.

c. MPC 2.03(4): For strict liability crimes, causation is not established unless the actual result is a probable consequence of the actor’s conduct.


B. TWO KINDS OF CAUSATION:



1. “But For” Causation (Actual Cause/Cause in Fact):



a. “But For” Test

(i)  Prohibited result would not have happened in the absence of actor’s conduct.

b. “Substantial Factor” Test

(i) Two or more independent actors commit separate acts, each of which is sufficient to bring about the prohibited result.



c. Oxendine v. State:
(i) RULE: Acceleration is sufficient for causation, but aggravation and contribution is not sufficient for causation.

(ii) Case: D and girlfriend both beat child and child eventually died

(iii) Holding: Because state was unable to establish that Oxendine accelerated the death of the child, he could not be convicted of homicide.



2. Proximate Causation (Legal Cause):




a. “But for” test fails to exclude remote candidates for legal responsibility

b. Issues of proximate causation generally arise when an intervening force exists, i.e., when some but-for causal agent comes into play after the defendant’s voluntary act or omission and before the social harm occurs.
(i) Three types of intervening causes:






1. Act of God

2. Act of an independent third party, which accelerates or aggravates the harm caused by the defendant, or which causes it to occur in an unexpected manner

3. Act or omission of the victim that assists in bringing about the outcome.

c. Proximate causation analysis: Effort by the factfinder to determine, based on policy considerations or matters of fairness, whether it is proper to hold the defendant(s) criminally responsible for a prohibited result.





(i) Must think about factors that potentially affect causal responsibility
d. The test for proximate cause is whether the result occurred as a natural and probable consequence of the defendant’s act WITHOUT ANY INTERVENING factors sufficient to break the chain of causation

(i) To be sufficient, intervening factor must be:

(a) Set in motion after the D’s act

(b) Unforeseen by the D at time of his act

(c) The sole major cause of the result, AND

(d) Independent of D’s original act



e. Kibbe v. Henderson:
(i) RULE: Controlling question is whether ultimate result was foreseeable to the original actor and whether victim failed to do something easily within his grasp that would have extricated him from that danger.

(a) Focus on two things: Was ultimate result foreseeable and could the victim have taken easy efforts to prevent danger.




f. Velazquez v. State:
(i) RULE: If two people engage in lethal conduct, if one party survives, he should not be held criminally responsible if other party dies as a result of the mutual lethal conduct.

HOMICIDE & RAPE
I. HOMICIDE:


A. Common Law Homicide v. MPC Homicide:

	COMMON LAW


	MPC

	First Degree Murder

1. Premeditated and deliberate
	Murder – No Degrees

1. Purposefully or knowingly OR recklessly under circumstances manifesting extreme indifference to the value of human life



	Second Degree Murder

1. Malice aforethought OR EXTREME recklessness; depraved heart murder

	

	Voluntary Manslaughter (Murder Mitigated)
1. Heat of passion/provocation
	Manslaughter

1. Recklessly or murder under extreme mental or emotional distress


	Involuntary Manslaughter

1. Criminal negligence, “regular” recklessness


	Negligent Homicide

1. Homicide committed negligently


B. COMMON LAW HOMICIDE:



1. 1st Degree Murder:




a. RULE: For first degree murder, need premeditation and deliberation




b. Definitions of premeditation and deliberation – depend on the jurisdiction:
(i) State v. Schrader: 

(a) Premeditation can occur in the twinkling of an eye

(b) Not necessary that intention to kill exist for any set length of time prior to the killing—only necessary that the intent to kill come into existence at the time of such killing.




(ii) State v. Guthrie:
(a) There must be some period of time between the forming of the intent to kill and the actual event – twinkle of the eye does not count.

(b) Premeditation: any interval of time between the forming of the intent to kill and the execution of that intent, which is of sufficient duration for the accused to be fully conscious of what he intended.
(c) Must be some period of time of consideration for there to be premeditation.




(iii) People v. Morin:





(a) To premeditate is to think about beforehand

(b) To deliberate is to measure and evaluate the major facets of a choice or problem

(c) Premeditation and deliberation characterize the thought process undisturbed by hot blood—not in the heat of the moment.

(d) No way to determine the minimum time necessary, but the interval has to be long enough for the person to take a “second look.”

(e) Not committing to a time, but has to be long enough for person to think twice before she commits what she is thinking about doing.




(iv) Midgett v. State:
(a) Holding: State Supreme Court only found intent to continue child abuse, no premeditation and deliberation to kill the child, therefore, no 1st degree murder.

(A) Could probably be found guilty of murder under MPC or 2nd degree common law murder – continuous beating is extreme recklessness – extreme indifference to value of human life.

c. RULE: Premeditation and deliberation elate to mental processes and are determined by looking at circumstantial evidence:

1) Want of provocation on behalf of the deceased





2) Conduct and statements of the defendant before and after the killing

3) Threats and declarations of defendant before and during the occurrence giving rise to the death of the deceased.





4) Ill-will or previous difficulty between the parties





5) Dealing of lethal blows after the deceased has been rendered helpless





6) Brutal manner of the killing





7) Nature and number of victim’s wounds





(a) State v. Forrest:
(i) Holding: D found guilty of first degree murder after shooting father who was ill – first degree murder because father did not provoke D, D used 4 shots, and D admitted to killing.

d. RULE: First degree murder also includes murder in the course of or attempt of a serious felony (ex: burglary, robbery, rape, car jacking).


2. 2nd Degree Murder:

a. Regular murder: No aggravating factors to bump it up to first degree murder or mitigating factors to bring it down to manslaughter.

b. Mens Rea requirement – Malice Aforethought:

(i) Four formulations of Malice aforethought:





1. Intent to kill ( knowledgeable and purposeful killing





2. Intent to cause grievous bodily harm

3. Depraved heart murder—unintentional killing with a depraved mind or abandoned and malignant heart—extreme recklessness also falls into this category





4. Intent to commit a felony
c. Depraved Heart Murder (unintentional killing) also included in 2nd Deg. Murder 




(i) 2 Elements of Depraved Heart Murder:

1. Conscious disregard of the risk

2. Extreme indifference to the value of human life (abandoned and malignant heart – or in the absence of provocation)
(ii) Depraved Heart Murder for some is killing as result of “extreme recklessness”

(iii) Justification matters -- If there is a high level of justification for the risky conduct – may not have depraved heart murder, and if there is semi-risky conduct with NO justification, that may constitute depraved heart murder – balancing test.
(iv) Need express or implied malice (see below)

3. Voluntary Manslaughter (intentional killing):


a. Difference between murder and manslaughter:




(i) Murder requires malice while manslaughter does not.

(a) Express malice: deliberate intention to kill – you meant to do it
(b) Implied malice: depraved heart, abandoned/malignant heart – risk you are taking shows an extreme indifference to human life.
(A) When someone deliberately commits an act knowing that the natural consequences of the act endangers the life of another, but consciously disregards the life of another.

(c) Do not need ill-will or hatred for either implied or express malice (Not talking about bad character or disposition 
b. Definition: Intentional homicide done in a sudden heat of passion caused by adequate provocation before a reasonable opportunity for passion to cool.
(i) Reasonable Opportunity for Passion to Cool:
(a) Provocation defense is unavailable to a defendant who kills the victim after he has a reasonable opportunity for the passion to cool – i.e. after a reasonable person in the defendant’s situation would have calmed down – jury determination.
c. 4 Rules of Provocation:




(1) Adequate provocation






a. Categories of Provocation:







(1) Extreme assault or battery upon the defendant







(2) Mutual combat







(3) Defendant’s illegal arrest







(4) Injury or serious abuse of close relative







(5) Sudden discovery of spouse’s adultery

b. Words alone: Should never constitute adequate provocation for mitigation.  However, words can constitute adequate provocation if they are accompanied by present intention and ability to cause the defendant bodily harm.




(2) Killing must have been done in the heat of passion
(3) Must have been a sudden heat of passion and that killing must follow right after provocation – no time to reflect.
(4) Must have been a causal connection between the provocation, passion and act that caused the death.

d. Girouard v. State:
(i) Holding: Court rules second degree murder could not be mitigated to voluntary manslaughter because words alone are not adequate provocation.


e. Changes in Adequate Provocation:

(i) Common law rules of provocation are becoming less categorical and more fluid, especially since we are putting the jury in the position to determine adequate provocation instead of relying on rigid rules/categories.
(ii) Moving in direction where inquiry is whether provocation was sufficient to make person act out of passion instead of reasons.

(iii) Battle is about whether the jury will be instructed that they can mitigate murder to manslaughter—not question of whether person MUST be convicted of manslaughter, rather than murder.  Jury now entrusted to make decision of adequate provocation


4. Involuntary Manslaughter (unintentional killing):



a. Unintended killing is involuntary manslaughter if:




(1) It is the result of criminal negligence OR

(2) It is caused during the commission of an unlawful act that is not a felony or that for some other reason is insufficient to trigger the felony murder rule.

b. Criminal negligence requires more than civil negligence -- situation must be one in which there was both a high and unreasonable risk of death.



c. Debate over whether liability should be imposed for negligence

C. MPC HOMICIDE – Article 210. CRIMINAL HOMICIDE:



1. Murder – No Degrees:
a. MPC 210.2 MURDER: 

(1) Purposefully or knowingly killing someone OR
(2) Recklessly killing someone under circumstances manifesting extreme indifference to the value of human life

(3) Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape.



2. Manslaughter:



a. MPC 210.3 MANSLAUGHTER:
(1) Criminal homicide constitutes manslaughter when it is committed recklessly OR
(2) Under the influence of extreme mental or emotional distress for which there is a reasonable explanation or excuse (Objective).

(a) Reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be (Subjective).

b. Differences between MPC and Common Law in regards to provocation and mitigation of murder to manslaughter:

	MPC


	COMMON LAW

	1. Words are enough
	1. Words are not enough

	2. Victim does not have to be the one that actually provoked the defendant
	2. Victim does need to be the one the actually provoked the defendant

	3. Defendant could have been mistaken about what it is that provoke him.
	3. Defendant could not have been mistaken about what it is that provoked him

	4. Provocation does not need to be sudden – can build up over time
	4. Provocation must occur suddenly


c. People v. Casassa:

(i) Holding: Court held that D’s second degree murder conviction could not be mitigated to manslaughter because even if you see where he is coming from, killing someone for telling you they are leaving you and do not love you and will not accept you gift is not a reasonable response.


3. Negligent Homicide:



a. MPC 210.4 NEGLIGENT HOMICIDE:

(1) Criminal homicide constitutes negligent homicide when it is committed negligently.


D. FELONY–MURDER RULE:



a. Equation: Felony + Killing = Murder


b. RULE: Death caused during the commission of any felony constitutes a murder.




(i) State v. Fuller:
(a) CA Penal code 189 says: All murder which is committed in the perpetration of or attempt to perpetrate arson, rape, robbery, burglary, etc. is murder of the first degree. This statute imposes strict liability for the deaths committed in the course of one of the enumerated felonies whether the killing was caused intentionally, negligently, or merely accidentally.

(b) Because D was committing burglary and accidentally killed someone, his actions fall under this rule.
(c) If the doors had been open, would not have been burglary, so whether Fuller can be sentenced to death is based on if the doors are locked because otherwise crime would not have been included in CA’s felony murder statute.
(i) Without the felony-murder rule, Fuller could be convicted of 2nd degree murder under the unintentional killing with a depraved heart and extreme recklessness.

(ii) Felony murder rule is often unnecessary because the outcome is the same = second degree murder.

(A) But in CA, felony murder rule is a first degree murder. Therefore the outcome could be different. 
(iii) Significant because without felony murder rule, he would have only been convicted of second degree depraved heart murder, but instead he will be charged with first degree murder.
c. MPC 210.2(b): MPC Felony-Murder Rule:

(i) Since MPC does not have degrees of murder, all killings occurring during commission, attempt, or fleeing of felony constitute murder. 
(ii) Difference between MPC and Common Law Felony-Murder Rule:

(a) MPC assumes that felony-murder is committed with reckless indifference – but merely a presumption – defendant can introduce evidence to rebut this presumption of recklessness to mitigate crime to manslaughter (argue regular recklessness) or negligent homicide (argue negligence), whereas in common law, felony murder rule imposes strict liability for a killing that takes place during a felony.


(i) Note: Felony-Murder Rule is often second degree murder.
d. LIMITATIONS TO FELONY-MURDER RULE:


(1) Inherently Dangerous Felony Limitation:

(a) Felony Murder Rule only applies to felonies that are inherently dangerous to human life.

(b) You do not look at the case.  You look at the felony in the abstract and determine whether the felony, by its very nature, cannot be committed without creating a substantial risk that someone will be killed.
(c) People v. Howard:

(i) Case: Felony at issue involved traffic violation that could be violated in ways that were not inherently dangerous to human life, so could not fall under felony-murder rule. 





(d) Goal: Deterrence




(2) Independent Felony Limitation – MERGER DOCTRINE:



(a) Merger doctrine prohibits use of felony murder rule

(b) Felony murder instruction is not proper when the underlying or predicate felony in an integral part of the homicide itself.
(i) Reason: probably would not be deterred by the rule and goal for this limitation is also deterrence.
(c) Independent purpose exception to the merger rule:

(i) Merger doctrine does not apply if felony involved an independent purpose – because is someone has a purpose independent of the conduct, they may be deterred by the rule.
(A) Purpose must be collateral to the homicide for the merger rule to apply.
(d) Merger rule says that felony murder rule does not apply when killing results during the commission of a felony whose main underlying purpose is to harm.

(i) Generally the felony murder rule does not apply when the underlying felony is the assault which led to the death of the victim.

(A) Underlying assault crimes are merged with the homicide to prevent the felony murder charge.

(ii) Example: Merger Doctrine would apply to assault with a deadly weapon because the purpose is to injure, but not to armed robbery, because independent felonious purpose to rob is present.



(3) Killings in perpetration or in furtherance of felony:

(a) Time, distance and causal relationship between killing and felony are considered to determine whether killing occurred in perpetration of or in furtherance of the felony.

(b) Res gestae: Even if the commission of a felony is technically over, the felony murder rule may still apply if the killing occurs during the escape – think of it as one continuous transaction.
(i) Most courts agree that doctrine still applies after felony is completed, if killing occurs during escape from scene if it is part of one continuous transaction.

(c) In most jurisdictions, felony-murder rule does not apply if killing results from lawful acts by a third-party (non-felon) (State v. Sophophone).
(d) Two Approaches:

1. The Agency Approach ( majority rule:

(i) Felony murder doctrine does not apply if the person who directly causes the death is a non-felon.

(ii) Reasoning: Cannot derive criminal liability from an innocent person.





2. Proximate Causation Approach ( minority rule:

(i) Felon may be held responsible under the felony-murder rule for a killing committed by a non-felon if the felon set in motion the acts which resulted in the victim’s death.

(ii) Proximate causation issue: If an act by one felon is the proximate cause of the homicidal conduct by the non-felon or police officer, murder liability is permitted.

(A) Mere coincidence of homicide and felony is not enough to satisfy the felony-murder doctrine.

(iii) Minority of states whose courts have adopted the proximate cause theory see legislative intent as: any person, co-felon, or accomplice who commits an inherently dangerous felony should be held responsible for any death which is a direct and foreseeable consequence of the actions of those committing the felony.

E. CAPITAL PUNISHMENT:



1. Most challenge capital punishment arguing that it is cruel and unusual punishment.

a. Coker v. Georgia: Supreme Court invalidated the death penalty for rape due to disproportionality

b. Roper v. Simmons: In 2005, Supreme Court also invalidated death penalty for defendants who committed crime under the age of 18.

c. Most common form of death penalty: lethal injection

(i) Two main challenges to the way someone is executed:

(1) Is there an unnecessary & wanton infliction of pain by executing using lethal injection?

(a) Does it violate 8th Amendment (cruel and unusual punishment)

(2) Evolving standards of decency strain under the 8th Amendment:

(a) Standards of decency of society evolve over time and just because something was appropriate ate the time of the framing, does not mean that we as a society are prepared to accept it and that the 8th Amendment accepts it today.


2. Gregg v. Georgia:



a. Court raises a number of points about the death penalty:





(1) Long history of acceptance in the US





(2) Compatible with contemporary values (a lot of states have legislated for it)





(3) Community acceptance (juries are the ones imposing death penalty)




(4) Death penalty has penological justifications – retribution and deterrence

a. Retribution:

(i) Capital punishment is an expression of society’s moral outrage at particularly offensive conduct.  

(ii) Existence of capital punishment is an expression of the community’s belief that certain crimes themselves are so grievous to humanity that the only adequate response is death.
(iii) Highest penalty deserved for the worst crimes





b. Deterrence of capital crimes by prospective offenders

(i) No conclusive evidence either supporting or refuting whether the death penalty functions as a significantly greater deterrent than lesser penalties.

(ii) May not deter murderers acting in passion, but may deter carefully contemplated murders.

(5) Proportionality: Death penalty is certainly proportional to the crime of deliberate, intentional, premeditated murder.

b. Holding: As long as death penalty is not being arbitrarily applied and jury’s discretion is guided (aka using list of aggravating factors), it is not unconstitutional.

c. Dissent: 
(i) Brennan says death penalty per se degrades human dignity

(ii) Marshall tells us that retribution in death penalty context is not a legitimate aim of criminal law and LWOP is an effective deterrent. 

(A) Also argues citizenry is uninformed so the fact that states have legislated for death penalty does not reflect community values
3. Most states have list of aggravating factors which may allow for imposition of the death penalty – these statutes make it so that juries do not arbitrarily hand out the death penalty. 


(1) Examples of 10 listed on page 343 

4. There are moratorium movements arguing against death penalty related to idea of innocence.

II. RAPE:


A. MPC Approach to Rape – Article 213 Sexual Offenses:



a. MPC 213.1: A man who has sexual intercourse with a female not his wife is guilty of rape if:

(a) He compels her to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone; OR

(b) He has substantially impaired her power to appraise or control her conduct by administering or employing without her knowledge drugs, intoxicants or other means for the purpose of preventing resistance; OR

(c) Female is unconscious; OR

(d) Female is less than 10 years old.

b. Degrees of Rape:

(i) Rape is felony in 2nd degree unless in the course thereof the actor inflicts serious bodily injury upon anyone or the victim had not had previous sexual contact with D before, in which cases the offense is a felony of the first degree. 

(ii) Rape is a felony in the 3rd degree if a male who has sexual intercourse with a female not his wife: 

(a) Compels her to submit by any threat that would prevent resistance by a woman or ordinary resolution OR
(b) He knows that she suffers from a mental disease or defect which renders her incapable of appraising the nature of her conduct OR 

(c) He knows that she is unaware that a sexual act is being committed upon her or that she submits because she mistakenly supposes that he is her husband.



c. MPC 213.2 – Deviate Sexual Intercourse:




(i) Same rules apply but involves intercourse per os, per anum or with an animal.



d. MPC 213.3 – Corruption of Minors and Seduction



e. MPC 213.4 – Sexual Assault

(i) Deals with sexual contact: Any touching of the sexual or other intimate parts of the person for the purpose of arousing or gratifying sexual desire.


f. MPC 213.5 – Indecent Exposure
B. COMMON LAW DEFINITION:


a. Blackstone: Carnal knowledge of a woman forcibly and against her will

C. ELEMENTS OF RAPE:

1. ACTUS REUS:




(1) Intercourse




(2) Force





a. Physical (including threats)





b. Non-physical (fraud in the factum)




(3) Non-Consent





a. Resistance Requirement





b. Post-penetration withdrawal of consent




(4) Against the will of victim





a. Sometimes see forcible compulsion



2. MENS REA:




(1) General Intent Offense





a. Only reasonable mistake regarding consent negates mens rea


D. ACTUS REUS:



(1) Intercourse


(2) Force:




a. Physical:

(i) Actual physical force





(ii) Constructive force: Threats which reasonably induce the fear of bodily injury

(a) Non-physical threats are not sufficient to support conviction of rape – have sexual harassment laws, etc. to deal with such situations.




b. Non-physical:





(i) Fraud in the factum






(a) Consent is NOT valid

(b) Deception causes a misunderstanding as to fact itself – person does not know they are having sexual intercourse

(c) People v. Minkowski: Doctor treating women for menstrual cramps inserted medical instrument into patients from behind, and then his penis, without their knowledge.  Court ruled fraud in the factum because consented not to intercourse, but medical act.




(ii) Fraud in the inducement does not render consent INVALID.

(a) Deception relates not to the thing done but merely to some collateral matter.

(A) Know you are having sex but it is with the wrong person, or you think it will save your life.

(B) Boro: Having sex with someone believing it will save your life was ruled fraud in the inducement.
c. In situations where one impersonates someone’s husband, some courts say it is fraud in the factum (because one is not having marital sex with her husband) but others say it is fraud in the inducement.


(3) Non-Consent:

a. Consent as Defense: Consent is a complete defense to the crime of rape because it demonstrates that the intercourse was not against the will of the plaintiff

b. Prior Consent: Prior consent is not effective for instant act of intercourse – consenting to previous episode of sex does not matter for purposes of the instant act.

c. Withdrawal of Consent: Consent may be withdrawn at any time for any reason prior to penetration.
(i) Post-Penetration Withdrawal of Consent: 

(a) Majority rule is that it is generally not rape if consent is withdrawn after penetration.

(i) Justification for Majority Rule: Rape is a crime due to the resulting outrage and once there has been that initial consent and penetration, outrage is diminished.

(b) People v. John Z:

(i) Minority of states hold that if you originally consent and If you originally consent and then post penetration you withdraw consent, if you are forced to continue the act after withdrawal of consent, then it is rape.
(c) MPC does not address issue of post-penetration withdrawal of consent.



d. Consent induced by violence is NOT legal consent (State v. Alston).




e. Non-consent, against the will and compulsion are all related to the same idea




f. Resistance Requirement:

(i) When statute requires force or threat of force, many jurisdictions interpret this to mean that there is some resistance requirement; therefore, the force must be sufficient to overcome victim’s ability to resist.

(ii) Old Common Law Rule:


(a) Female must follow natural instinct of every proud female to resist
(b) Victim needs utmost resistance if force is anything less than deadly force or threat of deadly force and unless victim put up extreme resistance, then it was not a rape.






(c) Courts required physical signs of lack of consent (physical injury)

(iii) Modern Resistance Requirement:

(a) Moving toward lower resistance requirement – but for now most jurisdictions require reasonable resistance,– some physical indication that the person is not consenting or that the actions were taking place against the person’s will (do not need fight to death/utmost resistance).




(iv) Justifications for Maintaining Resistance Requirement:






(1) Harder to determine consent without resistance

(a) Perhaps one could have prevented the assault if they resisted







(b) Forces woman to take an active role in prevent the crime






(2) Harder to determine force w/o resistance
(3) Would establish mens rea element of rape – would not leave things to be misinterpreted (helps with fact finding)

(4) Resistance can provide more physical evidence to help convince fact finder of what took place.




(v) Justifications Against:

(1) Why should woman have to resist – they are the victim – do not require assault victims to resist to claim assault or robbery victims to fight off thieves.

(2) Resistance can increase chance of injury



4. Against the Will (Seen in some jurisdictions’ statutes):



a. Forcible Compulsion:
(i) Commonwealth v. Berkowitz:
(a) PA criminal code defined rape as sexual intercourse by forcible compulsion or threat of forcible compulsion that would prevent resistance by a person of reasonable resolution.

(i) Includes physical force or violence OR moral, intellectual or psychological force
(ii) Test: Look at totality of the circumstances: stepping back and looking at it all together – not a guided, specific inquiry – take everything as a whole.
(A) Can look at differences in age, size, mental/intellectual capacity, coercive nature of setting, atmosphere, position of authority accused has over victim, whether victim was under duress.

(b) Verbal Resistance:  Verbal resistance is relevant in determining forcible compulsion. However evidence of verbal resistance was only found sufficient where couple with a sufficient threat of forcible compulsion, mental coercion or actual force.

E. MENS REA:

a. General Intent Offense: 

(i) All you need is some moral culpability or blameworthiness – just some sort of guilty mind.  Do not need intent or purpose – can be reckless or negligent.

(ii) Therefore, only reasonable mistake of fact is a defense


b. Mistake as to Consent:

(i) Majority rule is that the reasonable belief that the complainant voluntarily consented to intercourse negates the required mens rea for rape.  Majority rule is that if one reasonably believes that one consented to the intercourse, they may not have the mens rea required for rape.

(ii) Commonwealth v. Sherry:
(a) Rejects this majority rule and holds that no reasonable good faith mistake of fact as to the fact of consent has ever been a defense to the crime of rape in the commonwealth of Massachusetts.  It does not matter if one thought the person consented—no mistake of fact as to the fact of consent defense.

(iii) Commonweath v. Simcock:
(a) Compares rape to strict liability statutory rape, arguing that rape is a general intent crime requiring moral blameworthiness so without defense of reasonable mistake of fact, it appears to be strict liability crime like statutory rape. 
(iv) MPC Approach to Mistake as to Consent:

(a) MPC 2.02(3): When a statute does not designate a mental state, prosecutor must prove either purposely, knowingly or recklessly.

(A) Thus, if due to mistake as to consent, prosecutor cannot prove any of those three mental states, it will be a defense.

F. Marital Immunity to Rape:



a. Modern Rationales:




1. Protects against gov’t intrusion into marital privacy

2. Would disrupt marriages and deter reconciliation of marriages which goes against societal interests.

3. Difficulty of proving marital rape and danger of fabrication

4. Marital rape not as serious as other types of forcible rape

5. Other categories of sexual assault would be more appropriate to use to address marital rape.



b. Constitutional Issues:




1. Equal Protection Argument: Woman does not have equal protection of the law




2. Law discriminates women as a group

3. State in making exemption participates in subordination of women

4. Status as married woman removes her from protection of the law
DEFENSES
I. Types of defenses

a. There are five general categories of defenses:

(1) Failure of proof

(2) Offense Modification
(3) Non-Exculpatory Public Policy Defense
(4) Justifications

(5) Excuses
1. FAILURE OF PROOF: 

a. Defense: Not all of the elements of the crime are proven.

b. Failure of proof defenses consist of instances in which, because of the conditions that are the basis for the defense, all elements of the offense charged cannot be proven.

c. This defense is put forward in every criminal case where the defense attorney moves to dismiss for failure to prove each element of the crime.

(i) This is the most common defense
2. OFFENSE MODIFICATION:
a. These defenses do more than simply negate an element of the offense. They apply even when all of the elements of an offense are proven.

b. Background rules and understanding that exonerate actor despite establishing all elements of crime.
(i) Ex: When a parent pays a ransom after their child has been abducted.

(a) While the actor apparently satisfied all elements of the offense charged of aiding a kidnapper, he was not causing the harm of evil sought to be prevented by the statute defining the offense.
3. PUBLIC POLICY DEFENSES (NON-EXCULPATORY): 
a. Despite culpability of actor and proof that he did it—public policy goes against prosecution of crime.

(1) Statute of limitations

(a) Public policy interests:

(i) Interest in finality: need to think about other offenses and cannot have an open ended system. Society needs to move forward.

(2) Diplomatic immunity 

(a) Public policy interests:

(i) Foreign relations- we don’t want to cause an international crisis over throwing someone in jail for stealing food

(ii) National interests over local/community interests

(iii) Protecting our diplomats when they are abroad

(3) Incompetency rules

(a) Public policy interests

(i) Due process: they can't mound a defense

(ii) Faith in our system: if government decides to not press charges against an incompetent it could make people have more faith in our legal system.
4. JUSTIFICATION:
a. All of the elements of the crime are established. However, the social harm of the offense is negated. 

b. Although social harm is present, that social harm is outweighed by need to advance important social goal or to avoid a greater harm than the social harm of the offense.

(i) Greater harm does not mean a greater harm to society. It can be a greater harm to anyone. 

c. Justified conduct is conduct that is a good thing, or the right or sensible thing, or permissible thing.
(i) “I did nothing wrong, so I shouldn’t be punished”.

d. Justification defenses reflect society’s judgment that certain conduct is tolerable or desirable 

e. Accomplice liability: Justification: if actor is not guilty, accomplice is not guilty. An accomplice is not guilty if the conduct is a socially acceptable act.

f. Examples:

(1) “He came at me with a knife, so I had to shoot him”: 

a. This is justification because while all the elements of the crime established and the social harm is present, this social harm of killing a criminal is less than the social harm of death of innocent person.

(2) With flood waters rising I had to take diapers and drinking water from the abandoned store."

a. Justification: Avoiding greater harm of death

(3) Self-Defense:

a. Justification: Avoiding greater harm of death of innocent person (need innocent person—if person was aggressor, no self-defense justification because person is not innocent).

5. EXCUSE:
a. All elements of the crime are established. However, moral blameworthiness is negated

b. Social harm is present, but unlike justification, social harm is not outweighed by need to avoid a greater harm.

c. However, we still do not impose liability because the actor is excused due to lack of responsibility.

(1) Conduct is both criminal and wrong, but we still don't hold them responsible.

(2) Deny actor's criminal culpability/responsibility—even though what they did was criminal and wrong.

d. An excuse is that although the actor has harmed society, she should not be blamed or punished for causing that harm.
(1)  “I admit I did something wrong, but I should not be held criminally accountable for my actions.”
(2) Negates the moral blameworthiness of the actor for causing the harm
e. Excuse defenses recognize those circumstances in which society considers it morally unjust to punish and stigmatize wrongdoer.
f. Accomplice liability: If actor is not guilty, accomplice could still be guilty. Just because the actor can plead insanity, doesn’t mean accomplice can. 
g. Examples:

(1) "He put a gun to my head and told me I had to shoot those people.  If I did not shoot those people he would blow my head off.  I had to do it."

(i) This is an excuse because all elements of crime established and social harm present. The act is criminal and wrong but no moral blameworthiness. 

(ii) Not justification because greater harm was not avoided.

(2) Insanity Defense:

(i) Excuse: Insanity negates moral blameworthiness

II. Burdens of Proof with Regard to Affirmative Defenses:
A. Burden of production: Defense has to make some showing of an affirmative defense. Must show some evidence that the defense exists.

B. Burden of persuasion: Once you are allowed to present the defense, the defendant must present enough evidence to persuade the fact-finder that the defense means no criminal liability.

6. SELF-DEFENSE:
A. Six elements of common law of self-defense:
(1) Threat actual or apparent

(2) Threat must be unlawful

(3) Threat must be immediate

(4) Defendant must have believed he was imminent danger of serious bodily harm or death

(5) Belief must be objectively reasonable

(6) Necessity (response necessary to save himself from harm)

B. Necessity Requirement:

a. One can use deadly force only when necessary to save yourself from death or serious bodily injury

b. Limits on this necessity:

(1) Cannot be a self-generated necessity to kill – you could not have created the necessity to yourself (especially through provocation).  Even if the deceased fired first shot or struck first blow—the person claiming self-defense could not have been the provoking party. 

(a) United States v. Peterson: Court holds that because Peterson was the aggressor, he cannot claim self defense.

(2) An aggressor or provoker can evoke self-defense only if he clearly communicates his intent to withdraw and begins to do so.
C. Rules of Retreat:
a. The undiluted common law rule of retreat (which is the minority view) forbids use of self-defense when an avenue of safe retreat is open; it requires retreat when an avenue appears reasonably safe.

(i) State v. Dill: Court rejected self-defense defense when the defendant had the ability to roll up his window and drive away from his attacker.

(ii) Exception: "Castle Doctrine" –if you are attacked in your home through no fault of your own, you have no duty to retreat.

b. Majority approach to rule of Retreat: 
(i) One may stand his ground and use deadly force whenever one feels it is necessary to safe himself 

D. Proportionality:

a. The use of force in self-defense must be proportional
b. Deadly force may not be used to repel a non-deadly attack
E. Reasonableness Requirement:
a. The belief of imminent harm or threat of harm must be reasonable

(i) However, some states use an objective standard while other use a subjective standard:

(1) Objective determination: 

(a) Look to see whether a reasonable person would believe there was an imminent harm or threat of harm. Jury can consider:

i. Environmental factors and personal factors. 

ii. Previous experiences

iii. Actual circumstances of the case

1. Ex: Bernie Goetz: NY court refuses to use a subjective standard. Rules that the jury must use an objective standard because:

(A) If we allow a subjective standard, we would be contravening the clear intent of the legislature to go that route. 

(B) If we had a subjective standard, it would allow a legally competent defendant suffering from delusions to kill or perform acts of violence, with impunity, contrary to fundamental principles of justice and criminal law.  

(2) Subjective determination:
(a) Whether the defendant actually believed there was an imminent harm or threat of harm and whether defendant felt that his own actions were warranted and reasonable.

i. The MPC uses this standard.

(b) The negative implication of the reasonable belief rule is that a person who acts on the basis of a genuine, but unreasonable belief that deadly force is necessary for self-protection cannot successfully claim self-defense.

i. Thus an actor who mistakenly kills an innocent person or who uses more force than necessary will be acquitted if her mistake is reasonable but will be convicted if mistake was unreasonable.

F. MPC Approach to Self-Defense – MPC 3.04:
a. The use of force upon or toward another person is justified when the actor BELIEVES that such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by such other person.

(i) MPC 3.04(2)(b) uses a subjective standard. 
b. MPC 3.04 also includes imperfect self-defense.
(1) Imperfect self defense: If jurisdiction recognizes it, will mitigate murder to manslaughter, not a complete acquittal.
(2) You had to have a genuine belief that the imminent threat existed even if it was unreasonable
(3) When someone uses deadly force in response to a non-deadly assault. 
(4) Defendant actually provoked altercation (where usually, under common law, you wouldn't be able to use self-defense)
c. Limitations to the rule ( Force is not justified:

(1) To resist an arrest that the actor knows is being made by a police officer

(2) To resist force by a person the actor knows is protecting their own property

d. The use of deadly force is not justifiable unless the actor believes that such force is necessary to protect himself against death, serious bodily harm, kidnapping, or sexual intercourse compelled by force

(1) Also cannot use deadly force when actor was the aggressor

(2) Cannot use deadly force when the actor knows he can be safe when he can either retreat, surrender the possession the other actor wants, or complies with other actors demand EXCEPT

a. One is not required to retreat from own home or work place unless he was the initial aggressor or he is assailed by someone who also lives in home or works at office

e. All force used must be justifiable.


G. Self-Defense and Battered Woman’s Syndrome (BWS):
a. When a woman who has been battered all her life kills her husband in his sleep, is she entitled to the self-defense defense?


(1) State v. Norman: Court rules that they will not extend the imminence requirement to cover an indefinite amount of time, including when someone is sleeping. 


(2) Yes: 

(i) No imminence of a deadly threat.

(a) In this case, the decedent was asleep. 
(b) There had been violence. But the defendant went to safety, retreated, got a gun, and then shot her sleeping husband.

(ii) There was premeditation

(a) Had told a therapist she had thoughts of killing her husband.
(iii) She could have sought other remedies:

(a) Could have gone to the cops

(b) Could have escaped her husband

(iv) Battered woman syndrome doesn't change these facts.

                (a) Not threatened by deadly force

(v) Broader social implications

(a) No greater harm that was avoided. 

(b) We don’t want woman killing their sleeping husbands just because they have been mad at them for a while. There are other remedies.


(3) No:


(i) There is a reasonable belief that such force is necessary
(ii) There is a threat: even when he was asleep, he was still a threat because there was that possibility that he could wake up and immediately kill her.
(a) He is an imminent threat because Ms. Norman never knew which would be the beating that would ultimately kill her.
(iii) Justification defense: Battered woman are avoiding a greater harm, they are avoiding another day or torture and battery   
(iv) There are no other remedies
b. Three different types of BWS cases:

(1) Confrontational homicides: 

(a) Argument or attack that leads the defendant to kill her husband. 

(b) In confrontational homicides, most jurisdiction will allow BWS evidence as a basis for a self-defense  claim.

(c)This evidence comes into play for reasonableness of response, whether this threat was of serious bodily harm or death

(2) Non-confrontational homicide: 
(a) What we saw in Norman case where the attacker was sleeping, or watching tv – homicide does not occur in the middle of an argument or attack.
                             (3) "Hired gun" homicide: 
(a) Defendant has hired someone to kill abuser

(b) Jurisdictions are split whether BWS evidence can come in for non-confrontational homicides or hired gun homicides. 

III. More Justification Defenses – Defense of Others, Property, Habitation, Crime Prevention:
7. DEFENSE OF OTHERS:
a. Common Law: One can use deadly force in the defense of another when the third party being protected would have had the right to use deadly force in self-defense. 

b. MPC 3.05:  “A” can use force to protect “B” if “A” would be justified to use such force to protect himself against the injury he believes to be threatening “B”. 

8. DEFENSE OF PROPERTY:
a. General rule is that you may not use deadly force to defend or protect personal property.

b. You can also not THREATEN deadly force to protect personal property
(i) Can easily lead to escalation problem
c. MPC: 3.06 – deals with defense of property
9. DEFENSE OF HABITATION:
a. Some jurisdictions give on the right to use deadly force to repel a home invasion or to prevent an uninvited intrusion into a home “if there exist reasonable and factual grounds to believe that unless so used, a felony would be committed inside.

b. Some statutes only permit deadly force in defense of habituation if the intruder also represents an apparent threat to the personal safety of an occupant. 

10. CRIME PREVENTION:
a. There is some support for the proposition that a police officer or a private party may use deadly force, if necessary, to prevent the commission of ANY felony against the defendant or a third party.
(i) However most states limit the application of the crime prevention defense to forcible or atrocious felonies.

b. Once the felony has been committed, the defense of crime prevention no longer applies.
(ii) If it has already been committed, cannot prevent felony. 

(iii) But there is a related law enforcement defense that may apply: one that justifies the use of force in order to effectuate an arrest or to prevent the escape of an arrestee. 

c. MPC 3.07 – deals with crime prevention
11. NECESSITY:


A. COMMON LAW – Choice Between Two Evils (Justification):
a. When a person is using the necessity defense, they are claiming that they had a choice between two evils and they chose the one with the least social harm. Their actions were thus justified because the social harm of their actions is outweighed by need to advance important social goal or to avoid a greater harm than the social harm of the offense.
b. The rationale of the necessity defense is a reason of public policy: the law ought to promote the achievement of higher values at the expense of lesser values , and sometimes the greater good society will be accomplished by violating the literal language of the criminal law. 
c. Under the common law, there are three essential elements of necessity

(i) Significant evil
(ii) No adequate alternative
(iii) The harm caused must not be disproportionate from the harm avoided.
(1) Nelson v. State: 

(a) Holding: Court ruled that the defendant’s damaging of another person’s truck to save own truck was not out of necessity because the evil was not significant (people were sleeping in the truck 12 hrs later), there were adequate alternatives (others could have taken them to somewhere to get the car out and to get further help) and harm and damage to truck and front loader was greater than that which would have been done if the truck would have tipped over.
d. Necessity is not a defense for taking another’s life (except for self-defense)

(i) Queen v. Dudley & Stevens:

(a) Holding: Court rules that the men are guilty of murder for taking the life of another men and that necessity is not a defense.

(1) Allowing the use of necessity in this case would let others kill for the same reason and commit homicide.

(2) Law has never allowed a man to kill an innocent man before. 

(3) Can't quantify the value of one's life or compare the value of one life to that of another.

(4) If we could, who would be the judge? Who would make the determination? We can't put the determination in the hands of someone who would profit from the decision.


B. MPC APPROACH TO NECESSITY – MPC 3.02:
a. Use of force is justified when the defendant believes that his conduct is necessary to avoid evil or harm.

b. the necessity must arise from an attempt by the actor to avoid an evil or harm that is greater than the evil or harm sought to be avoided by the law defining the offense charged. 
(i) Avoidance of equal or lesser harm will not suffice.

c. The balancing of the harm is decided at trial by jury/judge 

d. Legislature can preempt when this defense will and will not apply

e. When recklessness or negligence is the mens rea, the defense is not available when the person’s (who claims necessity) recklessness or negligence brought about the situation.

f. The MPC does not outright prohibit the applying of the necessity defense to the killing of another person. Nothing is off limits for the MPC in terms of the necessity defense. 
C. Utilitarian’s view of Necessity Defense:
a. Against necessity as a defense for murder:  

(1) Degrades the value of human life

(2) If people think it is okay to kill people who are less valuable, killings will multiple.

b. In favor of necessity as a defense:

(1) If you save 10 people at the death of 1, there is a greater social good. 
D. Kantian view of Necessity Defense:

a. Values the individual

b. The defense would not be available under the view

c. If what you are doing creates harm to something with less value than the value of what you are trying to save on your own behalf, you can use necessity defense.

(1) Ex: if I steal food in order to survive, there is necessity. My interest (in remaining alive) has more value than the other parties value (keeping food.)
12. NECESSITY v. DURESS
	Necessity (justification)
	Duress (excuse)

	The coercion must have its source in the physical forces of nature
	Applicable when the defendant’s acts were coerced by human force

	No actus reus. 
	Negates the existence of the requisite mens rea

	The defendant’s free will was properly exercised to achieve the greater good
	Actor had no free will; it was overcome by an outside force

	N/A
	Duress also requires an impending, imminent threat of great bodily harm together with a demand that the person perform the specific act for which he is eventually charged. 



	Generally invoked when the defendant acts in the interest of general welfare
	N/A


13. DURESS (Excuse):
a. People use the defense of duress in saying that they should not be blamed for their harmfully actions because they were forced to commit the offense and it was against their free will. 

b. Duress is an excuse because the condemnation of the actor will not change his actions. So the threat of condemnation is an ineffective threat. Plus to condemn someone who committed an offense under duress is unjust and divorced from morality.

c. Typical common law elements of duress:
1. Another person unlawfully threatened imminently to kill or grievously injure defendant or another person.
(i) Not a threat to property
(ii) Imminence requirement 
(iii) Threats to 3rd parties can be acceptable, but must be to a close family member
2. Defendant could not have been at fault in exposing himself to the threat

3. Duress is not a defense to murder or any other intentional killing

4. Only a defense if the coercive agent is a human being

(i) Unlike necessity, where natural coercion is acceptable

5. No reasonable opportunity to escape the threatened harm 
d. There is no one set definition of duress. It depends on the jurisdiction. However most jurisdictions use a combination of the above elements.

(1) United States v. Contento-Pachon: 

(i) Holding: Court rules that there was enough evidence to prove duress. 

(a) Evidence that D was dealing with a man deeply involved in smuggling drugs and D had reasons to believe that Jorge would carry out his threats. 

(b) They were not vague threats of possible future harm, but were threats of immediate and harsh harm to himself and his family. 

(c) Furthermore the fact that he was told he’d be watched constantly continued to restrain him – no reasonable means of escape.
e. MPC Approach to Duress – MPC 2.09: 
(1) It is an affirmative defense that the actor engaged in the conduct charged to constitute an offense because he was coerced to do so by the use of, or a threat to use, unlawful force against his person or the person of another, that a person of reasonable firmness in his situation would have been unable to resist.

(a) Person of reasonable firmness: inquiry is not subjective as to the person's ability to resist – does not matter if person is timid or scares easily – it is an objective standard

(2) Defense not available if defendant recklessly placed himself in situation where it was probable that he would be subjected to duress.  Defense also not available if he was negligent in placing himself in such a situation, whenever negligence suffices to establish culpability for the offense charged.

(3) MPC states that there can be duress even if there is a reasonable mistake about the duress. So if you reasonably but mistakenly believe you are being threatened, you are not liable for the offense. 

(a) However, if the mistake was not formed reasonably, but was formed negligently or recklessly, then the defense does not stand. You can be guilty for a crime of negligence or recklessness.

f. Utilitarian and Retributivist Support for Duress Defense:
(1) Utilitarian:
(i) No deterrence because anyone in the situation would have done the same thing – no greater good for society.
(2) Retributivist:
(i) No moral blameworthiness so person does not deserve to be punished – coerced into committing crime – not doing it based on their own free will.

	Common Law
	MPC

	Coercion comes from human
	Coercion comes from human

	Threat must be directed at person, not property
	Threat must be directed at person, not property

	Requirement of an immediate threat
	No explicit mention of immediate threat

	Requirement of no means of reasonable escape
	No explicit mention of reasonable escape


14. INSANITY:


A. Generally:

a. Insanity is an excuse because actor has committed a wrong, but has no moral blameworthiness—insanity negates moral blameworthiness.
B. Procedural Issues Surrounding Insanity Defense:



(1) Burdens of Proof:




a. Proof beyond a reasonable doubt
(a) Almost certain (~95% certain) – there might be some doubts, but only some unreasonable doubts.

(b) Standard used when instructing jury in a criminal case



(c) Proof beyond a reasonable doubt to a moral certainty






(i) How defense lawyers may try to spin the burden of proof

b. Preponderance of evidence standard = 51% more likely than not standard





(a) Standard used to prove competency to stand trial

c. Clear and convincing evidence standard = higher standard than preponderance of evidence, but less than beyond a reasonable doubt – probably around 75%.



(2) Procedural Steps:



a. Competency Hearing (governed by preponderance of evidence standard)

(a) Need to preserve due process of law – right to attorney, right to face your accuser, etc.

b. Pre-trial notice of the defense – let the government know that the defendant will plead not guilty by reason of insanity





(a) Why advance notice?






(i) Saves time






(ii) Provides fairness to the government

c. Preponderance of the evidence burden by defendant suggesting that defendant was insane—allows notion of insanity to go to the jury

(a) Gov’t is allowed to interview D and use experts to determine insanity




d. Trial stage





(a) Possible verdicts a jury may return:

(i) Not guilty by reason of insanity (usually commitment afterwards—automatic or after a hearing)

(ii) Guilty (no affirmative defense—no finding of insanity)

(iii) Not guilty (no insanity, no fault)

(iv) Guilty but mentally ill (will help guide sentencing authority after conviction—available in some jurisdictions)





(b) Procedures after automatic commitment:
(i) Can request judicial release after specified number of days after commitment and then certain number of months after that
(A) In Hinckley case, could request judicial release 50 days after commitment and then every 6 months after that.
(ii) Defendant must prove that he is no longer mentally ill and dangerous in order to be released.

C. Why Do We Excuse for Insanity:

a. No specific deterrence because defendant did not know that what he was doing was wrong and cannot weigh the consequences of his conduct.


b. Utilitarian Rationale:



(i) Against Insanity Defense: 

(a) Greater society is protected by removing all who commit crimes 



(ii) FOR Insanity Defense: 
(a) Cannot deter an insane person through punishment 

(A) This is the leading argument


b. Retributivist Rationale:




(i) Against Insanity Defense:




(a) Insane people cause just as much harm




(ii) FOR Insanity Defense:

(a) Desert is based on moral blameworthiness and insane persons lack moral blameworthiness.

D. Tests for Insanity:
1. M’Naghten Rule: 
a. Because of mental impairment, defendant did not know:

(i) the nature and quality of his act OR


(ii) that it was wrong
b. Cognitive test


2. Irresistible Impulse/Control Test: 
a. Absolutely no control over actions—mind cannot govern conduct in appropriate way.
b. Crime causes by insane impulse that overcame defendant’s will

c. Loss of control Test


3. Durham “Product” Test: 
a. Crime was a product of defendant’s impairment

b. Heavily dependent on expert testimony – rejects the requirement that defendant did not know that what he was doing was wrong – if expert proves mental disease or defect, that is enough to apply the defense
c. Causation test.



4. Model Penal Code Test – MPC 4.01: 

a. Person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to:
(i) Appreciate the criminality [wrongfulness] of his conduct (cognitive prong) OR
(ii) To conform his conduct to the requirements of law (volitional prong).

(a) Terms “mental disease or defect” do not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct.



b. Combination of cognitive and loss of control tests
c. How does MPC test compare to others?

(a) Moves away from the word know and uses the word appreciate instead 

(i) Brings in considerations that you would not have at play if you were just trying to determine whether person knew something.

(b) Does not require that the defendant knew the difference between right and wrong (similar to the Durham test in this respect)

(c) Key difference between M’Naghten and Irresistible Impulse tests: 

(i)  Does not require complete impairment of control

(ii) More flexible approach – just need to lack substantial capacity.

5. M’Naghten and MPC approaches are the two approaches that we see used today.

6. Problems associated with jury instructions regarding insanity defenses:

a. Bombarded with expert testimony that they may not fully understand—what they really need is to have test described in layman’s terms.

(i) If you think that the defendant did not understand that what he was doing was wrong or could not control his actions, then insanity defense may apply.

(ii) Examples often used: child knows he is shooting a gun, but does not understand death or the consequences of shooting a gun; Liar Liar example: no ability to control actions or stop yourself from acting.
15. DIMINISHED CAPACITY:


A. Generally: 

a. Deals with mental abnormalities which would not be sufficient for legal insanity and in some circumstances, D will be acquitted, and in others, he will be held less responsible.
B. Two Variants:



(1) Mens rea variant (majority approach):

a. Defendant is claiming that because of his diminished capacity, government cannot carry its burden of proof—cannot prove every element of the crime beyond a reasonable doubt—including the mens rea element.




b. Neither a justification nor excuse defense but a failure of proof defense!
c. If one successfully applies mens rea variant and proves that because of diminished capacity could not form the requisite intent, he is acquitted because all elements of offense cannot be established.

d. Defendant is claiming that he is not guilty of the crime at all – although, he may be guilty of a lesser crime if all of the elements are proven (i.e. that he satisfies elements of a lesser crime that requires different mental state that he does have).



e. Limitations:





(i) Some jurisdictions allow the mens rea variant to apply to any offense






(a) MPC (MPC crimes emphasize mens rea element)

(ii) Other jurisdictions limit the operation of the mens rea variant to specific intent crimes only and other jurisdictions only allow it for murder.
(iii) Some jurisdictions reject the mens rea variant for all offenses – evidence of mental impairment may only be used for legal insanity defense.



(2) Partial Responsibility variant:
a. All elements of the crime established, but defendant is claiming that they are less culpable due to their diminished capacity, therefore should be punished less severely.



b. Crime may be mitigated to a lesser offense – but person may not be acquitted.

c. Minority approach and very few jurisdictions recognize the variant and if they do, usually only allow it to mitigate murder to manslaughter.




d. See Partial Responsibility variant in 3 ways:

(i) 210.3(1)(b): MPC’s extreme emotional disturbance doctrine 





(ii) De facto responsibility under the Mens Rea variant

(iii) Sentencing – because judges almost always will consider these types of issues when determining one’s sentence.


C. People v. Wetmore:
a. Case: D charged with burglary but D admitted evidence/expert testimony of long history of psychotic illness.

b. How could D use diminished capacity to mitigate crime or get acquitted?
(1) Defendant would utilize the mens rea variant of diminished capacity and claim that he did not commit a burglary because he did not possess the requisite intent.
(2) Common law burglary: breaking and entering, usually at night, with the intent to commit a felony therein.

(3) Would want to know if the jurisdiction had lesser included offense in burglary – if so, may be convicted of lesser crime – such as merely breaking and entering, but if no lesser offense, would be acquitted.

D. Diminished Capacity or Insanity defense?



a. Which one do you choose if your client has significant and obvious mental health issues?

(i) Would probably want to argue mens rea variant of diminished capacity doctrine because client may walk out if acquitted and not have to be committed (if jurisdiction had automatic commitment procedure for those found not guilty by reason of insanity).
16. INTOXICATION:


A. Two Types of Intoxication:



1. Voluntary



2. Involuntary


B. Voluntary Intoxication:


a. General Rule: 

1. Generally thought not to be a defense

2. However, some jurisdictions allow it to negate an element of an offense, like mens rea or actus reus.



b. Commonwealth v. Graves:
(i) Court overturns rule from Commonwealth v. Tarver that you can only use intoxication to reduce the degree of a crime and not to change the fundamental nature of the crime itself. Graves was about robbery and robbery does not have degrees, but court says that intoxication, while never excusing or exonerating an offense, may negate the requisite intent of the crime charged.
(ii) Court says the only permissible probative value evidence of intoxication may have is whether it is relevant to the question of the capacity of the actor to have possessed the requisite intent of the crime charged.

(a) However, may also be able to introduce evidence of intoxication to say that defendant was so drunk they were passed out and could not have committed the actus reus or could say they were so drunk they were not committing a volitional act.



c. MPC 2.08 –  Voluntary Intoxication:




(1) Intoxication is a defense if it negates an element of the offense

(2) When recklessness establishes an element of the offense, if the actor, due to self-induced intoxication, is unaware of a risk of which he would have been aware had he been sober, such unawareness is immaterial.

a. Commentary states that since awareness of potential consequences of excessive drinking is known in society it is not unfair to suggest a general equivalence between the risks created by the conduct of the drunken actor and the risks created by his conduct in becoming drunk.  

b. However, there are situations where there is not a general equivalence between the risks created by the conduct of the drunken actor and the risks created by his conduct in becoming drunk. 

(i) Ex: Man drinking at party with arrangements to be driven home—wife gets unexpectedly sick so he decided to drive her home and causes a fatal accident.  In such a situation it would seem appropriate to permit that due to voluntary intoxication he did not appreciate the dangerousness of his conduct, did not possess malice and should be convicted of manslaughter, not murder.



(3) Intoxication does no constitute mental disease

(4) Intoxication that is pathological is an affirmative defense if because of such intoxication, the actor at the time of his conduct lacked substantial capacity either to appreciate its criminality [wrongfulness] or to conform his conduct to the requirements of the law.

C. Involuntary Intoxication:

a. Involuntary Intoxication is an affirmative defense, however, successful involuntary intoxication claims are rare.


b. Four different kinds of involuntary intoxication:




1. Coerced intoxication





a. Intoxication induced by duress or coercion




2. Pathological intoxication

a. Intoxication grossly excessive in degree, given the amount of the intoxicant, to which the actor does not know he is susceptible

(i) MPC 2.08(5)(c)




b. Ingesting intoxicant not knowing of their special susceptibility to its effects.




3. Intoxication by innocent mistake

a. Innocent mistake about the character of the substance taken, as when another person has tricked him into taking the liquor or drugs.




4. Unexpected intoxication resulting from the ingestion of a medically prescribed drug.

c. An involuntarily intoxicated individual is entitled to acquittal if, as a result of the condition, did not form the mens rea for the offense.  
(i) Seems as if it would apply to both general and specific intent crimes.

d. If involuntary intoxication renders the individual temporarily insane, the person is entitled to acquittal of any offense.  Civil commitment procedures would not apply.
e. MPC 2.08(4) – Involuntary Intoxication:

(i) Intoxication that is not self-induced is an affirmative defense if because of such intoxication, the actor at the time of his conduct lacked substantial capacity either to appreciate its criminality [wrongfulness] or to conform his conduct to the requirements of the law.


D. Intoxication and Insanity:

a. Neither alcoholism nor drug addiction constitutes a mental disorder, so the insanity defense is not automatically available to persons suffering from those conditions.

b. “Settled Insanity” defense exists in most jurisdictions for independent mental infirmity that is brought on by long-term and excessive use of alcohol or drugs, even after the short-term effects of the intoxicating substance has worn off. 
(i) However, court in Bieber v. People argued that as a matter of public policy, we should not excuse defendant’s actions which endanger others based upon a mental illness that he actively and voluntarily contracted.
17. ADDICTION AND ALCOHOLISM:


A. Addiction:

a. States cannot punish people merely for status of being an addict/having an addiction.




(1) Robinson v. California:
(i) Supreme Court held that CA statute criminalizing status of being addicted to use of narcotics within CA was unconstitutional.  Cannot punish people for an illness – court equated addiction with mental disease and contagious disease.
(a) State can make them get treatment, isolate them from society, quarantine them – basically can lock them away so that they do not have contact with other people.  State can essentially put you in jail to protect society even if you did not do anything wrong.  However, this is not cruel and unusual punishment because there is a difference between confinement and conviction – conviction carries with it moral condemnation and community sees you as blameworthy.


B. Alcoholism:



a. Powell v. Texas:

(i) Case: D argued that he should not be fined for being in state of intoxication in a public place because he was afflicted with disease of chronic alcoholism so his act was not of his own volition and to punish him would be cruel and unusual.
(ii) Holding: Not enough medical evidence to conclude that chronic alcoholics in general or D in particular, suffer from such an irresistible compulsion to drink and to get drunk in public that they are utterly unable to control their performance of either or both of these acts and thus cannot be deterred at all from public intoxication.

(a) Marshall distinguished Robinson arguing that D was not being convicted of status of being an alcoholic, but rather his act of being drunk in public.

(b) Marshall also addresses federalism and argues that it is the prerogative of the states to determine how they are going to address the social issue and court should not use the cruel and unusual punishment clause to tell the states how to run their systems.  

(A) SC should not be micromanaging how states use mens rea, actus reus, justification, excuse, etc. unless a constitutional issue exists.




(iii) White’s Concurrence:

(a) Believes that Robinson holding suggests that yielding to compulsion to consume alcohol or do drugs should not be punishable.  Believes that if the court held that it cannot be a crime to have an irresistible impulse to do drugs (be an addict), then it cannot be a crime to give in to such an impulse. 

(b) However, also believes that an alcoholic cannot shield himself from conviction when he knowingly fails to take feasible precautions against committing a criminal act.
(A) If alcoholic could have taken feasible precautions against appearing in public while intoxicated, then he should still be punished despite his alcoholism – only when it is impossible for him not to drink and not to appear in public may his alcoholism prevent him from being criminally liable.
(iv) Dissent: In both this case and in Robinson, D was accused of being in a condition which he had no capacity to change or avoid, therefore, D, due to chronic alcoholism, should not be punished.
b. There is a high social cost to excessive drinking and it can be rational to use the criminal process to address the societal problem of excessive drinking.


(i) Allows people to sober up until they can control their actions again

(ii) Jail is superior to civil commitment because jail terms are short (specific time frame) and civil commitments last until one is “cured” – so alcoholics risk being locked up indefinitely.



(iii) Jail sends a message to the alcoholic

(iv) Need to rely on jail because we do not have the facilities to deal with these people so it is rational to use criminal system to deal with alcoholics.
18. INFANCY:


A. Common Law Defense: 

a. Kids do not know the difference between right and wrong – do not know how to distill those moral questions.




(i) Child might not be deterred and if you cannot deter them, why punish them.

(ii) Retributivist might say that children are not morally blameworthy and thus, should not be punished.
b. Defense based upon lack of moral responsibility or capacity.

(i) Criminal law generally will only impose its retributive or deterrent sanctions upon those who are morally blameworthy – those who know they are doing wrong but nonetheless persist in their wrongdoing.


B. Criminal Capacity of Children:



1. Under 7: Presumed to be without criminal capacity



2. 14+: Fully responsible



3. 7-14: Rebuttable presumption of criminal incapacity
C. Children are not criminally responsible until they are capable of entertaining criminal intent – i.e. distinguish between right and wrong as to the particular act.



a. Until then not blameworthy and should not be punished
D. Infancy defense only contains cognitive element – whether child at the time of the offense knew the difference between right and wrong (ghost of M’Naghten).

E. In Re Devon T:
a. Case: D charged with committing act, which if committed by an adult, would be possession of heroin with intent to distribute – was found at school with 20 little bags containing heroin.  D was 13 yrs and 10 months old at the time of the offense and raised the infancy defense.

b. Holding: State proved based on surrounding circumstances that D fell within 98.2% and did have the capacity to distinguish right from wrong.
(i) Court employed a sliding scale of cognitive capacity – from child’s 7th b-day to 14th b-day, percentage of persons possessing required cognitive capacity steadily increases.

(a) Since D was 13 and 10 months old, 98.2% of persons in his age group expected to possess cognitive capacity.
(b) Thus, State’s burden was to prove that he fell within that 98.2% and not subnormal 1.8% still lacking capacity.
(ii) State successfully carried their burden, based on evaluating surrounding circumstances.

(1) D was at or near grade level

(2) D acknowledged that he understood his rights and chose to remain silent – understood significance of self-incrimination – chose to align himself with “the underworld”

(3) D’s grandmother complained that D and his friends would “hide out” in her house and sell drugs – if he was unaware that what he was doing was wrong, would not need to hide out or conceal activities.
(4) Also looked at nature of criminal activity – no signs of use – just intent to distribute.

c. RULE: Must use surrounding circumstances to rebut presumption that child lacked capacity to distinguish right from wrong.


F. Why infancy defense?

a. Children differ from adults structurally and functionally – brain maturation continues way past adolescence and developmental factors which influence decision-making in adolescents may result in choices suggestive of cortical immaturity, poor judgment and impulsivity.
b. However, there is a problem on where to draw the line – age can be arbitrary – but impossible to do brain scans on each individual child to evaluate cognitive ability.

c. If juveniles can raise insanity defense, diminished capacity defense and involuntary intoxication, should also be able to assert infancy defense – all used to show lack of understanding and absence of moral accountability.

19. ROTTEN SOCIAL BACKGROUND:


A. Some argue that RSB can create diminished capacity during criminal events.

a. United States v. Alexander:
(i) Case: At a time where racial tensions were very high, group of white marines entered a diner where 3 black men were sitting at counter.  One of the white marines going into a staring match with one of the black customers and one black customer tapped one of the white marines on the shoulder and asked if he wanted to “go outside” and the white marine responded by shouting racial expletives at him.  Black customer then took out a revolver and killed 2 marines and wounded 2 others.

(ii) Holding: Majority convicted him of second degree murder and did not recognize that D’s RSB caused him to experience impaired behavioral control on the night the events occurred. 

(iii) Dissent: Bazelon argued conviction should have been mitigated to manslaughter because D’s “rotten social background” created a defect of the mind – created diminished capacity.

B. Strong relationship exists between environmental adversity and criminal behavior.



a. Poverty is, for many, a determinant of criminal behavior.

b. Sometimes a defendant’s impoverished background so greatly determines his criminal behavior that we feel it unfair to punish the individual.

(i) Do not impose punishment because we feel defendant is free from blame because criminal behavior was cause by extrinsic factors beyond his control.

C. Some believe there is no deterrence or retribution function in punishing criminals with RSBs.

1. Retribution: 

a. Some believe that there is no retribution in punishing criminals with RSBs because such persons have been excluded from the “community” and thus has no debt to owe. 

(i) Sense of community is destroyed by unequal distribution of wealth and unequal laws – so some believe that punishment is morally unjustifiable.
(ii) Criminals typically are not members of a shared community of values and are alienated.  They would be hard pressed to name benefits for which they are supposed to owe obedience!

b. Thus, even if an RSB defendant is responsible for his acts, retribution theory provides little moral basis to punish him for those acts.

2. Deterrence: 
a. Many RSB defendants will not be deterred – threat of punishment unlikely to deter those committing crime out of rage, based on political principle, desperately poor defendants committing crimes out of economic necessity…

b. Must threaten person with loss of something valuable and if person lives a miserable impoverished life, may not fear loss of freedom.

20. CULTURAL DEFENSES:


A. Sometimes, cultural beliefs may be taken into account and prevent criminal liability.

a. State v. Kargar:
(i) Case: Father kissing genitals of his newborn son – acceptable in his Afghan culture but charged as a sexual offense in US.

(ii) Holding: Cultural beliefs taken into account and court held that the legislature did not envision the extenuating circumstances present in this case and to avoid an injustice, D’s conviction must be vacated.


B. Cultural Defenses & Multiculturalism:

a. Can be difficult to balance multiculturalism and criminal law – there are some cultures where females are less valued, genital mutilation is acceptable, female children are expendable, etc.
b. Many difficult considerations involved:

(1) If it causes “harm,” should multiculturalism be abandoned in favor of criminal law?




(i) How would we define “harm”?

(2) Is allowing multiculturalism another way of trying to claim ignorance of the law, which is never an excuse or a defense?
INCHOATE OFFENSES AND “GROUP” CRIMES
I. INTRO TO INCHOATE OFFENSE:


A. 3 Types:



1. Attempt



(1) Can the elements be proven?
(i) Did D intend to commit the object crime and have the intent necessary for that crime?

(ii) Did D proceed far enough beyond preparation towards the commission of the crime?




(2) Are any defenses available?





(i) Is this a “legal impossibility” situation?

(ii) Is this MPC jurisdiction where complete and voluntary abandonment is a defense or an exceptional jurisdiction where voluntary abandonment is a defense (usually not)?


2. Solicitation



(1) Did D successfully encourage another to commit crime of adequate seriousness?




(2) Did D renounce his desire that the crime be committed sufficiently?


3. Conspiracy



(1) Can the elements be proven?





(i) Was there an agreement of which D was a member?





(ii) Was the object of the agreement sufficient to make it criminal?





(iii) Did D intend to agree and to further the object crime?

(iv) Is an overt act required, and, if so, was one committed by any party to the agreement?




(2) Are there any defenses?

(i) Has it been shown that the other members of the agreement failed to agree so that there is no real agreement?

(ii) Is the agreement one that is not a criminal conspiracy under Wharton’s Rule (crime necessarily involves two or more people)?

(iii) If object crime was impossible to attain, is this a defense? (usually not)

(iv) Is this an unusual jd in which withdrawal is a defense? (usually not)




(3) Liability of co-conspirators:





(i) Can elements be shown?

(a) Has another member of the conspiracy committed the crime at issue?

(b) Was the crime committed in furtherance of the objectives of the conspiracy?

(c) Was the crime a foreseeable result of the conspiracy?




(ii) Are there defenses?






(a) Had the conspiracy terminated before crime was committed

(b) Did D effectively withdraw from the conspiracy before the crime was committed?
B. What do all inchoate offenses have in common?

a. Designed to culminate in the commission of an offense, but they fail to do so.


C. Why punish inchoate offenses?



a. Gives legal basis to intervene



b. Prevent future offenses



c. Still have moral blameworthiness

1. ATTEMPT

A. 2 Types of Attempt Provisions:


1. Specific: Attempt provisions in specific statutes


2. General: Attempt provision covering all felonies

B. Punishment:

a. Attempts can be punished at same grade as the target offense – but usually punished with half the jail time as the underlying offense.
b. Why punish attempts?




1. Moral blameworthiness

2. Actus reus

3. Deterrence

4. Crime prevention

C. Two types of attempts:



1. Incomplete: 
a. Actor does some of the acts that she has set out to do, but then stops or is prevented from continuing by an extraneous factor (i.e. police intervention).



2. Complete:
a. Actor does every act planned, but is unsuccessful in producing the intended result (i.e. shooting and missing victim).

C. MENS REA: 
a. Attempt is a dual intent offense:




1. Must have intent to perform the actus reus



2. Specific intent to commit the target offense


b. Mens Rea & Attempted Murder:

1. Specific intent to kill required for attempted murder

2. People v. Gentry:
(i) Holding: D not convicted of attempted murder for spilling gasoline on gf, who then ignited on fire when she walked past the stove.  Specific intent to kill required for attempted murder and D did not possess an intent to kill, thus did not satisfy second prong of dual intent.

(ii) Hypo Examples:

(a) What if he threw a match at her and lit her on fire just to scare her, knowing that it might result in her death?

(A) No specific intent to kill so not guilty of attempted murder.

(B) Could be guilty of a misdemeanor under Section 211.2 (Recklessly endangering another person).

(b) What if he threw the match at her with intent to kill, but match fell harmlessly into a bucket of water?

(A) Have intent to kill so yes – attempted murder (complete attempt)
(c) What if he threw it at her as a joke, without realizing how dangerous his actions were?







(A) No specific intent to kill so no attempted murder

(B) If one should be aware, that is negligence – while for recklessness, need to consciously disregard risk (risk awareness is key) – there is no risk awareness so cannot be guilty of a recklessness offense, like 211.2

 


3. Why require lower threshold for culpability for murder than attempted murder?
(i) Because for attempt, trying to get into someone’s head and punishing someone for something that has not happened.

(ii) Trying to deter people who are going out with intent to kill – not people who are out acting recklessly or negligently.
4. Unintentional killing can still qualify as murder if there is extreme recklessness – depraved heart murder.

(i) With depraved heart murder, there is no intent to kill – so cannot have attempt depraved heart murder.

D. MPC Approach to Attempt – 5.01 Criminal Attempt:

(1) Person is guilty of an attempt to commit a crime, if, acting with the kind of culpability otherwise required for commission of the crime, he:

(a) Purposely engages in conduct that would otherwise constitute the crime if the attendant circumstances were as he believed them to be; or
(b) When causing a particular result is an element of the crime, does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part; or

(c) Purposely does or omits to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned o culminate in his commission of the crime.



(2) Lists 7 things that, if strongly corroborative, constitute a “substantial step.” (p.1005)


E. Hypo Illustrating Difference Between MPC and Common Law Attempt Murder:

a. Bob wanted to demolish building – knew people were inside and they would be killed, but he did not want them to die.  He detonates the bomb, but was defective.  Attempted murder?
(i) Common Law: NO attempt murder because no specific intent to kill, unless intent in the jurisdiction included “substantial certainty” that something will occur.

(ii) MPC: YES attempted murder under MPC 5.01(1)(b) – knew people were inside and would be killed – thus, did something with belief that it will cause such result (murder).


F. Attempt & Felony Murder:

a. Majority Common Law Rule: Cannot have attempted felony murder because attempt is a specific intent crime and felony murder requires no specific attempt to kill.
(i) Bruce v. State 
(a) Facts: In process of robbing store, D shot owner.

(b) Holding: No attempted felony murder because no specific intent attached to the killing – just intent to commit underlying felony.


G. Attempt & Statutory Rape:

a. Since mistake of age is irrelevant with respect to substantive offense of statutory rape, it would be irrelevant with respect to the attempt to commit statutory rape.



(i) Simmons v. State:
(a) Facts: D attempted but failed to have sexual intercourse with  underage female – thought girl was underage, but she was not.

(b) Holding: Upheld attempted statutory rape conviction because case dealt with mens rea with respect to attendant circumstance (age), while Bruce dealt with mens rea with regard to result (death). D had intent to perform actus reus and specific intent to commit target offense.
(c) What would the MPC say about the situation in Simmons?






(1) Simmons: Incomplete attempt so 5.01(1)(c) would apply:

i. Person is guilty of an attempt to commit a crime if, acting with the kind of culpability otherwise required for commission of the crime, he purposely does or omits to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime.
(A) No culpability required for statutory rape – no mens rea required – strict liability crime – thus, there can be attempted statutory rape – met culpability requirement of no culpability.

(B) If under MPC crime does not have mens rea, then it is only a violation – so no jail time.

(C) MPC requires mens rea for all crimes – if no mens rea, then violation.
b. If defendant manifests a purpose to engage in the type of conduct or to cause the type of result that is forbidden by the criminal law, he has sufficiently exhibited his dangerousness to justify the imposition of criminal sanctions, so long as he otherwise acts with the kind of culpability that is sufficient for the completed offense.

H. ACTUS REUS:



a. Preparation v. Perpetration:

(i) RULE: Mere preparation is not enough to constitute attempt (mere preparation does not violate the law).




(ii) Tests for making this distinction ask two questions: 
(1) How far have you traveled down the road or 
(2) how much further do you have to go?

b. Tests for distinguishing between attempt and preparation:

1. Physical proximity doctrine: Are you close to reaching your goal?  Have to be right on the doorstep to be committing the offense.
(a) Overt act required for an attempt must be proximate to the completed crime, or directly tending toward the completion of the crime, or must amount to the commencement of the consummation.




2. Dangerous proximity: Danger of success is high





(a) Courts look at:

1) Nearness of the danger (proximity)






2) Greatness of the harm (gravity of the offense)






3) Some courts look at degree of apprehension felt

(b) Commonwealth v. Peaslee case is an example of an application of the dangerous proximity test.

1) Even though he was still ¼ mile away, he already set up all the combustibles – would that be enough?
2) Defendant set up plan to burn down a building

3) All he had left to do was have boy light candle to ignite the building – but while driving to the building, changed his mind and drove away.

(c) People v. Rizzo case: 

1) Defendant planned to rob a courier – drove around looking for courier and police arrested them before they ever found him and person they were hunting down never arrived at the bank.
2) Defendant could not attempt to rob the man with the payroll until he at least came into sight or was found.

3) D’s did not come dangerously near robbery or come so near the accomplishment of the robbery that there was reasonable likelihood of its accomplishment but for the interference.
3. Indispensible element test: When something necessary to committing the crime has been committed

4. Probable desistance test:  Point at which it looks unlikely that the defendant would have ceased (objective – whether anyone who went so far would stop short of the final step of committing the crime).




(a) MPC skeptical of this test because not subjective enough

5. Abnormal step approach: Steps taken went beyond point where normal citizen would think better of his conduct and desist.

(a) MPC criticized this test because anything you do to commit a crime is anything a normal citizen would not do and how do you judge what step is one that a “normal” citizen would take.

6. Res ipsa locqitur/unequivocality test: Actions manifest intent – when actor’s conduct is no longer equivocal/uncertain.



(a) People v. Miller: 

1) Threat to kill was made and D walks toward victim with rifle, loads his gun but he is disarmed before he reaches the victim.

2) D was not guilty of attempted murder because it was not certain that D was there to shoot and kill the victim.

3) Most are not persuaded by court’s reasoning in this case – what else could he have been there to do besides shoot him?


c. MPC Attempt versus Other Tests:
(i) MPC 5.01: Attempt: Act must be a substantial step in a course of conduct designed to accomplish a criminal result, and that it be strongly corroborative of criminal purpose in order for it to constitute such a substantial step.





(a) Differences between this formulation and other tests:

1. Focuses on what has already been done instead of what remains to be done (focus of proximity tests).

2. No requirement that actor would probably have desisted prior to completing the crime.

3. Firmness of criminal purpose to be shown by requiring a substantial step, while problems of proof dealt with by corroboration requirement (making it differ from res ipsa test requiring only manifestation of criminal purpose).

I. DEFENSES:

(1) Factual Impossibility: 
a. D set out to do something or cause a particular result that would, if accomplished, constitute a crime, but because of factors of which he is unaware, there is no chance he will succeed in doing these things or causing the result.



b. NOT a defense at common law





(i) Policy reason to deny this defense:

(a) Still dangerous to society and still morally blameworthy – end he was trying to achieve was a crime.
c. Example: Two men are feuding on the set of a tv show.  Man A storms off set and goes into a prop room and picks up a prop knife (blade retracts into handle) thinking that it is a real knife.  He walks up to Man B and stabs him. Man B laughs because it was a fake knife!
               (i) This is an example of factual impossibility.
                     
1) The actor was mistaken regarding the nature of the knife.
                       
2) But still had specific intent to kill the victim and he acted to kill him
                       
3) So mens rea and actus reus is there.
                       
4) This is not a defense – so could prosecute for attempted murder.
                      
5) We punish him because he still has all the moral blameworthiness. 
                      
6) Plus, policy reasons: he is dangerous to society.
               (ii) The end he was trying to achieve was a crime, just was unable to commit 
the crime because knife was a prop knife.

d. How does factual impossibility differ from mistake of fact?

(i) Mistake of fact negates the mens rea.
       

1) In this situation, there is no negation of mens rea. The criminal had 
the mens rea and had the actus reus. However, the factual mistake prevents you from consummating the offense.
2) Mistake of fact: If he had gone in to pick up a prop knife, and it turns out to be a real knife because there is no mens rea.



(2) “Pure” Legal Impossibility: 
a. D mistakenly believes it is a crime to do what he set out to do. 



b. IS a defense at common law

c. Example: Driver is sitting at a red light and was getting impatient so he looked around, looking for cops, and then crept around the corner and made right on red (thought he was violating the law) and police pulled him over.  Could he be charged with attempted moving violation?

(i) Conduct was not prohibited by the law – but he thought right turns on red were prohibited and committed the act anyway. 





(ii) Attempted to break the law – is he morally blameworthy?

(a) He may be morally blameworthy, but we as a society have decided not to punish people for attempting to engage in conduct that is not even illegal in the first place.
(3) “Hybrid” Legal Impossibility: 

a. D set out to do something or cause result believing that it would constitute a crime.  However, because D misunderstands the surrounding circumstances, his conduct, if completed, would not actually constitute a crime, but if the circumstances were as he believed them to be, his intended conduct would constitute a crime.
b. Often NOT a defense

(i) Debate over whether D demonstrates sufficient blameworthiness and dangerousness to justify convicting him of crime.
c. Example: Actor tried to give minor alcohol, but it turned out that the person was not a minor, but actually of drinking age.

(i) Factual mistake, but mistake is related primarily to the legal status of attendant circumstance of age (victim’s age).





(ii) But not illegal to give alcohol to an adult, so conduct was not illegal.
d. MPC 5.01(1) deals with attendant circumstances -- person is guilty of an attempt to commit a crime, if, acting with the kind of culpability otherwise required for commission of the crime, he purposely engages in conduct that would constitute the crime if the attendant circumstances were as he believes them to be.


(4) Abandonment:

a. NOT a defense at common law – most jurisdictions reject the defense – even if abandonment is voluntary.


(i) Commonwealth v. McCloskey:

(a) Facts: D cuts the fence in an attempt to escape from prison, but then changes his mind and decides not to escape. Charged with attempt to escape from prison
(b) Majority Holding: Focuses on preparation v. perpetration distinction – says that defendant only engaged in preparation and preparation is not enough for conviction of attempt
(c) Dissent: Says lets just treat this as abandonment and recognize abandonment as a defense – says that the majority’s decision was under the guise of abandonment.




b. Why would we allow defense of abandonment?




1) Incentive for people to not go ahead and commit the crime

2) If person on their own abandons their efforts, not as dangerous as person caught in the act right before completing the offense.



c. Policy reasons why abandonment is not a defense:




1) D still demonstrates dangerousness and culpability





2) Abandonment can be falsified




d. MPC and Abandonment:





1) MPC 5.01(4) permits complete and voluntary abandonment

(i) Abandonment must not have been motivated in any way by risk of detention, apprehension or increase in difficulty in committing the crime and must not have been a decision merely to postpone the crime until a different or better opportunity arose.

(ii) Complete and voluntary requires a true change of heart.

2. SOLICITATION:


A. Definitions.

a. Solicitation is “asking, enticing, or counseling of another to commit a crime.”
b. Solicitor: Mastermind of the crime, not putting himself in danger – just sending people out to commit the crime (or encouraging them to commit the crime) – manipulating others to commit crime for you and hide yourself from liability.
B. Mens Rea:



a. Specific intent crime:

(i) Defendant must have solicited the other person with the specific intent that the other person go and commit the crime.

C. Actus Reus:



a. Crime of solicitation is complete upon the asking – no additional act required.



b. Uncommunicated solicitation:
(i) Under general law, the ask/encouragement must actually be communicated to the other person.

(ii) However, in some instances, an uncommunicated ask, can be deemed an attempted solicitation.

(iii) State v. Cotton deals with uncommunicated askings.

(a) Holding: Defendant could not be convicted of solicitation because his message (asking wife to tell daughter to commit a crime) never reached the person he intended to solicit (letters never mailed or reached his wife!)

c. Solicitation at common law usually carries a lighter punishment than the solicited crime and sentences for solicitation seem to be lower than attempt.




(i) Seen to be lesser offense than an attempt



d. Merger into Completed Crime:

(i) YES ( Solicitation merges into the solicited offense – cannot be guilty of both solicitation and the offense itself.

D. MPC Approach to Solicitation – MPC 5.02:
(1) A person is guilty of solicitation to commit a crime if with the purpose of promoting or facilitating its commission he commands, encourages or requires another person to engage in specific conduct that would constitute such crime or an attempt to commit such crime or which would establish his complicity in its commission or attempted commission.

a. Can be guilty of soliciting for encouraging someone, even if that person has already decided to commit the crime.

i. If person says “I am going to rob that store” and you say “yeah yeah you should go ahead and rob that store” you are committing solicitation.

(2) Uncommunicated Solicitation: It is immaterial under (1) that the actor fails to communicate with the person he solicits to commit a crime if his conduct was designed to effect such communication.
(3) It is an affirmative defense that actor, after soliciting another person to commit a crime, persuaded him not to do so or otherwise prevented the commission of the crime, under circumstances manifesting a complete and voluntary renunciation of his criminal purpose.

3. CONSPIRACY

A. COMMON LAW CONSPIRACY

a. Under the common law:

1) Mutual agreement and understanding

2) May be express or implied

3) Must be between two or more people

4) Must be an agreement to commit a criminal act

b. Actus Reus of conspiracy:

1) The crime of conspiracy is complete upon formation of the agreement.

2) Some jurisdiction require an agreement PLUS an overt act.

(i) However this overt act can be slight.

c. Mens rea of conspiracy: (dual intent)

1) Intent to agree or conspire (combine with others)

2) The intent to commit the offense which is the object of the conspiracy (accomplish the illegal activity)

(i) Ex: with conspiracy for murder, must prove intent to kill. 

(a) People v. Swain: Defendant was convicted conspiracy to murder after being involved in a drive by shooting. The court overturns this conviction because conviction of conspiracy to commit murder requires an intent to kill, and here there was no intent to kill (murder was based on a killing perpetrated with an abandoned heart). So there is no conspiracy to murder.

d. The Pinkerton Rule: 
(i) An actor is liable for the crimes of his co-conspirator when:

1) The act is in furtherance of the conspiracy

2) A reasonable foreseen consequence

3) Whether the act is in the scope of the conspiracy

e. The common law requires a bilateral approach to conspiracy: you need 2 or more people to agree to commit the crime to be a conspiracy.

(i) This is in contrast to the unilateral approach to conspiracy which just requires one person to agree with another to commit a crime. 

1) Under the unilateral approach, if one person is acquitted, the other can still be found guilty of conspiracy. 

2) The MPC adopts the unilateral approach.

(ii) People v. Foster:
(a) Case: Defendant makes an agreement to commit a robbery with Ragsdale. Ragsdale agrees, yet has no intention of carrying out the crime and rats defendant out to the police. Defendant is then charged with conspiracy.

(b) Holding: Because the IL statute adopts a bilateral approach to conspiracy, there must be two people who agreed to commit the crime. Because Ragsdale had no intention of carrying out the crime, defendant was the only one who made the agreement. Therefore no conspiracy. 

f. Conspiracy of suppliers:

(i) For a supplier to be guilty of conspiracy, the state must prove both:

1) that the distributor had KNOWLEDGE of the illegal use of the goods or services, AND

2) that the distributor had INTENT to further that use. 

(ii) The intent of the suppliers who knows the criminal use to which his supplies are being used may be established through:

1) Direct evidence that supplier intends to participate in the illegal act

2) Through an inference that he intends to participate in illegal act

(a) Inference may be based on his special interest in the activity

i. When supplier has a state in the illegal venture

ii. When there is no possible legal use of the goods

iii. When the volume of business is grossly disproportionate to any legitimate demand

(b) Inference may be based on the aggravated nature of the crime.

i. The duty to take positive action to dissociate oneself from activities is far stronger for felonies than petty offenses. 

(iii) State v. Lauria: D owned telephone answering service used by prostitutes to make their prostitution appointments. Court ruled that there was no proof of the defendant’s intent to further the crime of prostitution.

1) He took no direct action to further, encourage or direct the activities of the call girls

2) His services were used for non-illegal means

g. The government CAN find a conspiracy based solely on circumstantial evidence. But they cannot conjecture or surmise. 

(i) Evidence that indicates there is a conspiracy

1) the relationship between the parties, 
2) conduct or circumstances of the parties, 
3) the overt acts on the part of the co-conspirators show a corrupt confederation has been formed.
(ii) Commonwealth v. Azim: 
(a) Case: Defendant drove two of his friends to commit an assault and robbery. He was found guilty of conspiracy, assault and robbery.  
(b) Holding: Ruled there was evidence of defendant’s knowledge of the criminal act. He was not merely hired as a driver. (He sat there while the guy was being beaten, lights on, engine running, etc.) Therefore, his conviction is upheld.
h. Types of conspiracy:

(i) Wheel conspiracy: Hub and spoke

1) With no communication, it is more difficult to prove

2) Less likely to have communicated

3) Less likely to know each other

4) Success of one is not dependent on the success of another

(ii) Chain conspiracy:

1) Courts have treated links of the chain as co-conspirators, even without communication

2) Ongoing nature of conspiracy

3) Community interest in outcome

4) Success of one conspirator is dependent on the success of another

(iii) Kilgore v. State: Defendant is convicted of murder on the theory that one of his co-conspirator committed the murder, and he is thus guilty of all of the actions of his co-conspirators. The court overrules this conviction after finding that there was no evidence of a conspiracy.
1) Oldaker and Kilgore didn't know each other.
2) They didn't have commonality of interests
3) The success of one didn't depend on the success of another. 
4) Kilgore may not have even known of previous attempts. 
i. One agreement equals one conspiracy.

(i) Conspiracy can have multiple objects/offenses within one agreement. But just because there multiple offenses doesn't mean there are multiple conspiracy.

(ii) So look at number of agreements to determine how many conspiracies there are.
j. Conspiracy DOES NOT MERGE with substantive offenses

(i) So you can be guilty of both the offense (murder) and conspiracy (conspiracy to commit murder)

(ii) There is an exception to this rule: Wharton’s Rule:

1) When the crime itself REQUIRES 2 people, conspiracy to commit that crime cannot be punished.
(a) Ex: incest, adultery, bigamy, dueling
(b) Not statutory rape because both people aren't committing a criminal act 
2) Exception: There is an exception to Wharton’s Rule: When the conspiracy involves more people than necessary to commit the crime (when you have an extra person), Wharton's rule does not apply.
3) Policy reasons behind Wharton’s Rule:
(a) Only 2 people are conspiring in the offense

(b) The immediate consequences of the offense only affect the 2 parties, not society

(c) There is no threat to society that the prosecution of conspiracy is supposed to prevent

(d) Parties don’t usually end up generating more criminal activity

4) Iannelli v. United States: Court rules that a gambling ring does not fall under the Wharton’s rule exception. There are more than 2 people involved and the policy behind Wharton’s Rule does not justify an extension over gambling:

(a) The immediate consequences of the ring affect all of society/ it is a threat to society

(b) It often elicits more criminal activity.  

k. Common law withdrawal:

(i) An affirmative and bona fide rejection of the conspiracy, communicated to the co-conspirators

(ii) In a jurisdiction that requires an overt act to be conspiracy: 
1) Withdrawal is a complete defense if withdrawal takes place before the overt act.
2) After the overt act has taken place, withdrawal is only a defense to the offense. Not a defense to conspiracy.
(iii) In a jurisdiction where there is no overt required, withdrawal is not a defense to the completed crime of conspiracy. It is only a defense to the target offense.

(iv) Common law does not recognize renunciation.
l. Mistake as to attendant circumstance ( If knowledge of victim’s status is not required for the underlying offense, do we still require knowledge of attendant circumstances to be guilty of conspiracy?

(i) Examples:

1) You conspire to batter someone and it turns out to be a police officer.

2) You conspire to have sex with someone and it turns out she’s underage. 

(ii) Different courts take different approaches to this:

1) Some courts hold that conspiracy cannot be proven unless the parties have knowledge of the attendant circumstance, even if such knowledge is not required for the underlying crime.

2) Other courts believe that the policies relating to the underlying offense should apply to the conspiracy charge: if the underlying offense is strict liability as to the attendant circumstance, the same rule should ably to conspiracy to commit that offense. 

(iii) The MPC is silent on this issue. 

m. The corrupt motive doctrine (minority approach):
(i) A few courts apply the “corrupt motive” doctrine which provides that, beyond the usual mens rea requirement, parties to an alleged conspiracy are not guilty UNLESS they had a corrupt or wrongful motive for their planned actions.
n. Policy reasons behind criminalizing conspiracy:

(i) There is an inherent danger in having multiple people involved in a crime.

1) Co-conspirators entire others to do more than just the agreed upon crime. In a conspiracy, more offenses are committed in furtherance of the conspiracy.

2) Co-conspirators remove the doubt of others. They egg each other on. SO criminals in a conspiracy are less likely to back out.

(ii) Let’s police get involved sooner and intervene earlier than attempt.

1) We can convict once an agreement is made/formed. We don’t have to wait until an overt act close to the crime has been committed. 

(iii) When offenses are committed within a conspiracy, it is more likely that these offenses will be carried out.

1) Each individual has a specialized job that is necessary to complete the crime.

2) Because it is individualized, co-conspirators don’t get in the way of each other. 

o. Procedural issues in conspiracy law:

(i) Heresay: 

1) Hearsay is an out-of-court statement made used to prove the truth of a matter in court. Usually hearsay evidence is not allowed.

2) HOWEVER, statements of co-conspirators are allowed in court. (they are not barred by the hearsay rule) 

(a) Ideally, a court would first have to find that there was a conspiracy, and then allow for the evidence to come in.

(b) However the problem is that usually the conspiracy is not first established and hearsay evidence is allowed in without the conspiracy being proven.

3) The existence of a conspiracy and a particular defendant’s participation in it, need only be proven by preponderance of the evidence in order for hearsay statements to be introduced.

4) Statements must be made within the temporal scope of the conspiracy.

(ii) Joint Trial:

1) Co-conspirators may be tried in a joint trial. 

2) HOWEVER, joint trials often prejudice co-conspirators

(a) it is difficult for the defendant to stand apart from the other defendants and to get a fair trial based on his own merits

(b) Each conspirator tries to expose dirt of the other conspirators and save themselves

(iii) Venue:

1) A conspiracy can be tried in any court where any act in furtherance of the conspiracy has been committed. 

2) HOWEVER, trial may not be fair to D because D may be far away from home.

(a) Every defendant has a right to be tried by their peers. 

B. CONSPIRACY UNDER THE MPC:
a. 5.03(1): Definition of conspiracy

(i) A person is guilty of conspiracy with another person or persons to commit a crime if, WITH THE PUROPOSE OF PROMOTING OF FACILITATING its commission
1) Agrees that they will engage in conduct that constitutes such crime or an attempt or solicitation to commit a crime
2) Agrees in the planning or commission of such crime or an attempt or solicitation to commit such crime. 
(ii) This means:
1) The mens rea requirement is: with the purpose of promoting of facilitating the commission of a crime
2) The actus reus requirement is an agreement
b. 5.03(2): Scope of conspiratorial relationship

(i) If A is guilty of conspiracy with B, and knows that B is conspiring with C, then A is conspiring with C.
c. 5.03(3): Conspiracy with multiple criminal objective

(ii) if a person conspires to commit multiple crimes, he is only guilty of one count of conspiracy as long as the multiple crimes are the object of the same agreement or continuous conspiratorial relationship
d. 5.03(6): Renunciation as a Defense:
(i) Must thwart the success of the crime and conspiracy.

(ii) Must manifest complete and voluntary renunciation

1) Must have a complete change of heart

(a) Cannot just choose to do it at another time or stop doing it because he thinks the circumstances are not favorable to completion.

(b) Cannot just have renunciation because money is not enough.

(iii) It is an affirmative defense to conspiracy. But it requires a lot more than common law.

1) Renunciation is more robust than withdrawal.

e. 5.03(7): Amount of time Gov’t has to prosecute you after the conspiracy has ended. 
                                    (i) One can still be prosecuted for conspiracy after the conspiracy has finished. 

f. MERGER:

                     (i) Conspiracy DOES MERGE under the MPC with the object offense. 
g. The MPC adopts a unilateral theory of conspiracy.

C. COMMON LAW CONSPIRACY V. MPC CONSPIRACY
	Common Law
	MPC

	No overt act required
	Overt act required unless 1st or 2nd degree felony

	Unilateral (modern thrust) but typically it has been bilateral
	Unilateral

	Does not merge with substantive offense
	Generally merges

	Punished at a lower level than target offense
	Punished at the same level as substantive offense



D. SUMMARY OF INCHOATE CRIMES:

	
	ATTEMPT


	SOLICITATION
	CONSPIRACY

	MENS REA


	Specific Intent:

1) To commit the acts or cause the result constituting target crime AND

2) Intent necessary for target crime


	Intent to cause the person solicited to commit the crime
	Specific Intent:

1) Intent to enter into agreement

AND

2) Intent to achieve the objective of the conspiracy

	ACTUS REUS


	Performance of an act that progresses sufficiently towards the commission of the intended crime


	Counseling, inciting, or inducing another to commit an offense
	Entering into an agreement to commit a crime and often an “overt act.”

	“MERGER” INTO COMPLETED CRIME


	YES
	YES
	NO

	WITHDRAWAL AS DEFENSE


	Generally, NO
	Generally, NO
	No, except for further crimes of co-conspirators



E. COMMON LAW versus MPC WITHDRAWAL:

	
	SOLICITATION


	ATTEMPT
	CONSPIRACY

	COMMON LAW

WITHDRAWAL
	· Renunciation is not a defense.
	· Abandonment is not a defense.

· A minority of jurisdictions will accept it, but it must be under the strict and robust MPC standard.
	· Court with overt act requirement: withdrawal is a complete defense if the withdrawal takes place before the overt act.

· If the overt act has already taken place,  withdrawal is ONLY a defense to the offense. Not a defense to conspiracy.

· In a jurisdiction with no overt act requirement: withdrawal is only a defense to the offense. Not a defense to conspiracy.

· Does not recognize renunciation


	MPC WITHDRAWAL
	· Renunciation is a defense.

· Defendant must have a complete and voluntary renunciation.

· Must also try to dissuade or prevent the offense.

	· Renunciation is a defense if the defendant abandons the attempt wholeheartedly.

· Must have complete and voluntary renunciation. 
	· Renunciation is a complete defense to conspiracy. 

· Must thwart the success of the conspiracy

· Must have a complete change of heart


II. “GROUP” CRIMES:

1. ACCOMPLICE LIABILITY 

A. Definition: as a result of his complicity in a crime, a person may be liable for the substantive criminal acts of someone else. 

a. You are deriving your liability from the acts of someone else

b. So a person who is an accomplice may be charged and convicted of the offenses that he aided.
1) Ex: giving person a gun to carry out a murder

2) Ex: being a look out

c. 8/10 times the same acts will give rise to accomplice liability and conspiracy liability. 

1) Conspiracy: all you need is proof of an agreement. No assistance is required.

2) Accomplice: don't need to agree. All you need is assistance. 

B. 4 common law types of complicity:

1) Principal in the first degree: actor who commits the crime, including through an innocent instrumentality

2) Principal in the second degree: person who gives actual or constructive aid, encouragement, command or assistance in his or her presence

3) Accessory before the fact: gives actual or constructive aid or command of criminal conduct not in his/her presence. 

4) Accessory after the fact: a person having knowledge of the person's guilty, renders assistance to the person in order to hinder detection or arrest. Today, most jurisdictions now draw a line between accessory before the fact and after the fact.

a. Today:

1. Accessories before the fact are now charged as principals in the second degree.

(i) This means they can be punished as principals in the first degree.

2. Accessory after the fact is a distinct and less serious substantive offense.

C. Mens Rea for Accomplice Liability
a. Under common law: 

1) Dual Intent for cases (with offenses that require intent)

(i) INTEND TO ASSIST in his/her criminal conduct

(ii) PURPOSEFUL INTENT THAT THE CRIME BE COMMITTED 

2) Most jurisdictions require that intent means purposefully; not just knowingly

b. MPC 2.06(3) requires:

1) Purpose of promoting or facilitating commission of the offense 

(a) Purposely (2.02): Conscious object to engage in the conduct

c. The mens rea requirement for target offenses not requiring intent (strict liability/statutory rape)

1) Intent to assist AND

2) Requisite mental state for target offense 

d. State v. Hoselton: Defendant is convicted of conspiracy of larceny after he was present while his friends broke into a barge. The court rules that there was no conspiracy because there was no intent that the crime be committed.

D. Actus reus for accomplice liability:

a. Must give some sort of assistance or encouragement to primary party to be guilty of accomplice liability. 

1) Examples of assistance:

(a) Soliciting primary party to commit crime

(b) Giving primary party a tool or a gun, security key guard, blue prints, etc.

(c) Draw a map for a primary party

2) MERE PRESENCE IS NOT ENOUGH UNLESS IT PROVIDES SUPPORT OR ENCOURAGEMENT OR PERHAPS THEIR PRESENCE IS INTIMIDATING OR HELPS FACILITATE THE OFFENSE.

(a) Even if the mental state is there.

b. Attempts to aid:

1) Under the common law: an attempt to aid is not enough.

(a) For accomplice liability, one must IN FACT aid.

(i) Ex: If Sallie attempts to aid John by giving him a gun, however, he never gets it, she cannot be liable under accomplice liability.

2) Under the MPC:  Aids or agrees or attempts to aid amount is sufficient for actus reus 

c. Omissions: 
1) If one has a duty to prevent a crime, some jurisdictions will hold a person liable for accomplice liability for not stopping or preventing the commission of the act. 

2) Wilcox v. Jeffrey: defendant is found guilty of aiding and abetting an alien saxophone player. While the outcome of the trial is crazy, the defendant does meet all of the requirements of accomplice liability.

(a) Actus reus: He encouraged the alien by picking him up at the airport, paying for a ticket to the show, and positively review it in his newspaper.

(b) Mens rea: he did intent to assist. And he did intend that the crime be committed. (to have the alien in the country)

d. No “but-for” causation requirement: 
(i) If a person gives assistance/encouragement, however, the offense would have been committed no matter what, that person is still guilty under accomplice liability.

1) Both common law and MPC do not require this causal connection.

2) All you have to do is prove that the act was assistance. (even if the act would have been committed without this assistance)

(a) Ex: Men who raped woman at a bar while others watched and cheered. Even if the men had made up their mind to rape the woman no matter what, if they could hear the cheers, the cheerers would be guilty of rape.

e. Natural and probable consequences:

(i) Under common law: Accomplices liability extends to the crime in which one assisted and also crimes that were natural and probable consequences of the crime she assisted.

1) Ex:  State v. Linscott: Defendant went to rob a house with partner, and both walked in carrying guns. Defendant believed the guns were just for show and to scare. Defendant’s partner then shot a man in the course of the robbery. Linscott was convicted of murder and robbery and could have been charged with conspiracy of robbery.

(a) The court upheld this conviction because the killing of the man was a natural and probable consequence of his actions.

(b) If you walk into a house, carrying a gun and intending to rob the people inside, it is foreseeable that someone may be shot and killed.

(ii) MPC rejects the natural and probable consequences rule.

f. Attendant circumstances:

(i) Common law requires alleged accomplice to have the required mental state of the underlying offense

(ii) MPC: open question
g. Using an innocent intermediary:

(i) If “A” uses an innocent person to commit a crime (they are acting for you), “A” will be guilty as a principal in the first degree.

(ii) Under MPC 2.06(2)(a): a person is legally accountable for the conduct of another person when he causes an innocent or irresponsible person to engage in such conduct.

(iii) Bailey v. Commonwealth: defendant is guilty of involuntary manslaughter not because he is deriving liability from someone else (the officers were justified in the shooting of the victim). He is guilty of involuntary manslaughter because he caused an innocent person (the police) to kill someone.
C. Victims cannot be an accomplice to a crime.

(i) Under MPC: 2.06(6)(a): a person is not an accomplice in an offense committed by another person if he is a victim of that offense.
(a) In re Meagan R: 14-year-old girl is found guilty of burglary (breaking and entering with the intent to have sex [statutory rape]). The court overturns this conviction because defendant cannot be guilty of statutory rape. Therefore there is a breaking and entering but with no intent to commit a crime. 
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